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The Calcutta Lav poet 
C REPORTS YE E s 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice Ramkrishna Sharma 
: Decision.: April 27, 1979 
Sm. Annapurna Chatterjee .. pa ... Petitioner 


N Versus i 
Sm. Sabita Guha & Ors. 1 . Opposite parties* 


Code of Civil Procedure, sec. 151, Or ‘41, Rule 19 — Inherent power of 
Court to graut relief— Restoration of Appeal ‘under sec. 151 maintainable 
inspite of provision of Order 41 Rule 19— Default of Court— Is party to suffer 
—Is the appeal barred by limitation: `, 

Petitioner’s predecessor filed in Alipore Court a suit for partition, 

valued at Rs. 8000. Preliminary decree was passed, a Commissioner of 
partition was appointed and òn the basis of his report, the final decree 
was passed. ‘In the final decree it was stated that the suit was valued at 
‘Rs. 24000. Petitioner being misted by such valuation preferred an appeal 
in thé Alipore Court and ‘another in the- High Court. When the appeal 
came úp in the Alipore Court, petitioner prayed’ for adjournment till the 
disposal of the appeal in the High Court but the Appellate Court at Alipore 
refused the prayer and the appeal was. ultimately dismissed. The Appeal 
in -the High Court was. also dismissed on the ground of not being 
maintainable. - Petitioner „applied under séc. 151 of the Code of Civil 
‘Procedure:to the appellate Court at Alipore for restoration of the appeal, 
but it--was dismissed. Petitioner then applied to the High, Court and 
obtained a Rule. - Respondent contended that the application under 
sec. [51 was not maintainable as there was specific’ provision in the Code 
of Civil Procedure for restoration of appeal, viz; or 41 rule 19. Respondent 
also, contended that the appeal under sec. 151 was barred by limitation. 

HELD: The statement in the final decree that ‘the suit is valued at 
Rs. 24000.is undoubtably due to the carelessness and negligence of the officer 
of the court who drew up the decree. As ultimate responsibility was with the 
court which passed the decree, it was a default on the part of the court in 
overlooking such a wrong statement. No person should suffer on account 
of the default of the court. The lower appellate court should have stayed 
the hearing of the appeal till the hearing of the High Court Appeal as prayed 
for by the petitioner: Additional District Judge should not have dismissed 
the appeal for nonprosecution. Ordinarily. application under sec. 151 of 
CPC is not maintainable when there is a- specific provision for restoration 
of appeal ie, Or, 41 Rule 19-of the CPC. But when the default is the default 
of the.court, the proper provision to apply is the provision under sec. 151. 

*C. R. No. 2249 of 1978. 
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No application is even required to be made but the court should in such 
circumstances out of its own rectify the defect under its inherent power 
as soon as the defect is brought to its notice. The application is not barred 
by limitation. The circumstances under which the application was made, 
there was no question of limitation. If a illigant is to suffer on account of 
the default of the court, the court will not be justified in refusing to grant 


relief on technical grounds. ...(Para 3) 
Rule is made absolute. 
Bhupendra Kumar Panda and Mrinal Kanti Roy .. for petitioner 


N.C. Roy Chowdhury, J.C. Dutt and Rathindra Kr. De . for opp. party no. I 

The judgment of the Court was as follows :— 

Dutt, J.:—This Rule is at the instance of the plaintiff and it 
is directed against order no 18 dated Juve 27, 1978 of the Additional Di- 
strict Judge, 7th Court, Alipore. By the said order, the learned Additi- 
onal District Judge dismissed the application of the petitioner under 
section 151 of the Code of Civil Procedure praying for the restoration of 
the appeal dismissed for non-prosecution. 

2. The predecessor-in-interest of the petitioner filed a suit for partition 
being Title Suit No. 54 of 1963 in the 7th Court of the Subordinate Judge 
Alipore, for partition by metes and bounds of the disputed property. The 
said suit was valued at Rs. 8,000/-. A preliminary decree was passed on 
April 11, 1963. Thereafter, a Commissioner for partition was appointed. 
He submitted his report on June 29, 1970. The final decree was passed on 
May 26, 1971 on the basis of the Commissioners report. In the final 
decree, it was stated that the suit was valued at Rs 24 ,000/-. That. was 
obviously a mistake. The petitioner, however, misled by the said state- 
ment in the final decree as to the value of the suit. Accordingly, he filed 
two appeals, onein the court of the Additional District Judge, Alipore 
and the other in the High Court. When the appeal in the court below 
came up for hearing, the petitioner prayed for an adjournment of the hear- 
ing till the disposal of the appeal filed ın this Court. The learned Additi- 
ona] District Judge, however, dismissed the prayer for stay and, it appears, 
that ultimately the appeal was dismissed for non-prosecution, On Novem- 
ber 3, 1976 this Court dismissed the appeal on the ground that it was not 
maintainable, for vaule of the suit was Rs. 8 ,000/-and not Rs. 24,000/- as 
wrongly stated in the final decree. After the disposal of the appeal in this 
Court, the petitioner filed an application under section 151 of the Code of 
Civil Procedure befoie the learned Additional District Judge Praying for 
restoration of the appeal under the above circumstances. The learned Add- 
itional District Judge, however, by the impugned order dismissed the said 
application. Hence this Rule. 

3. There can be so doubt that the petitioner was misled by the wr- 
ong statement of tke valuation of the suit in the final decree. It is obvious 
that the lawyer of the petitioner was also misled as he could not decide 
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whether the appeal would lie to this Court or to the court below. He, 
however, in his wisdom filed two appeals, one in the court below and the 
other in this Court. In our view, the learned lawyer had taken diligent 
steps in the matter so as to avoid any unnecessary risk. The statement in 
the final decree that the suit is valued at Rs. 24,000/-is undoubtedly due 
to the carelessness and negligence of the officer of the Court who drew up 
the decrée. As ultimate responsibility was with the Court which passed 
the decree, it was a default on the part of the Court in overlooking such 
awrong statement, It is now well-settled that no person should suffer on 
account of the default of- the Court. The learned Additional District 
Judge should have stayed the hearing of the appeal till the disposal of the 
High Court appeal as prayed for by the petitioner. In our opinion, the 
learned Additional District Judge should-not have dismissed the appeal 
for non-prosecution. `It is, however, contended that the application under 
section 151 is not maintainable as there is a specific provision for restora- 
tion of the appeal that is, Order 41 Rule 19 of the Code of Civil Procedure. 
Such acontention commended to the learned Additional District Judge 
in dismissing the application for. restoration. It 1s true that there is such 
a provision, but when the default is the default of the Court, the proper 
provision to apply is the provision of section 151. In our view, no appli- 
cation is even required to be made, but the Court should in such circum- 
stances, on its own, rectify the defect under its inherent power as soon as 
the defect’is brought to its notice. Another ground that was relied on by 
the learned Additional District Judge was that the application under sect- 
ion 15l was barred by limitation. Wedo not, however, think that the 
circumstances under which the application was made, there was any quest- 
ion of limitation. Ifa litigant is. made to suffer on account of the default 
of the Court, the. Court. -in our opinion, will not be justified in refusing 
him to grant relief on technical grounds. In the circumstances, we are of 
the view that the learned Additional District Judge was not justified in 
dismissing the application of the petitioner under section 151 of the Code 
of Civil Procedure praying for the restoration of the appeal. 

4. For the reasons aforesaid, the impugned order is set aside and 
the application of the petitioner under section 151 of the Code of Civil Pro- 
cedure is allowed. ‘The order of dismissal of the appeal for non-prosecution 
is also set aside and Title Appeal No.-114 of 1972 is restored to file. The 
Rule is made absolute. There will be no order for costs. 

5. The learned Additional District Judge is directed to dispose of 
the appeal on merits in accordance with law and as expeditiously as possi- 
ble and; if it is not otherwise inconvenient to him, he will dispose of the 
same within three months of the arrival of the records in his Court after 
notice to the learned Advocates of the parties. 

Let the records be sent down-at once. - 

Sharma, J,: I agree. 

P. R. : f =~- 
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[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Monoj Kumar Mukherjee 
y Decision: April 27, 1979 
Ranjit Kumar Hore oe a Accused/Petitioner 
Versus 

Sm. Parul Hore & Anr. : Opposite parties* 

Indian Penal Code, sec. 494— Code of Criminal Procedure, sec. 182(2), 
188— Jurisdiction of Indian Court to try offence committed in Bangla Desh. 

Sm. Parul instituted the case by filing a complaint under sec. 494/496 
of the Indian Penal Code against her husband Ranjit alleging that he 
again married Sm. Supriya in Bangladesh. Petitioner entered appe- 
arance before Magistrate and filed an application that the proceeding 


against him was void since no sanction of the Central Government had ' 


been obtained under sec. 188 of the Code of Criminal Procedure. The 
Magistrate rejected the application. Petitioner then moved the High Court 
and obtained a Rule. 

HELD: Under sec. 188 of the Code of Criminal Procedure, the 
Court of the Magistrate has the necessary jurisdiction to try the offence 
under sec. 494 of the Indian Penal Code. (Para 4) 

~ The main portion of sec. 188 of the criminal Procedure Code relates 
to the jurisdiction of court the proviso relates to condition requisite for 
continuance of proceeding in court. Bigamy in the instant case was 
committed outside India, in view of the proviso to sec. 188 the offence 
cannot be enquired into or tried in India except with the previous sanction 
of the Central Government. f (Para 6) 

The inhibition under sec. 188 of Cr. P. C. is not against initiation 
of proceeding but against the continuance thereof. Under sec. 188 the court 
can take cognizance of the offence without sanction but it cannot 
enquire into or try the offence except with the previous sanction of the 
Central Government. (Para 7) 

Neither the cognizance is bad nor the issuance of process, it is the 
subsequent enquiry or the trial that cannot be proceeded with in the absence 
of the sanction but there íis nothing to prevent the proceeding being con- 
tinued in the event of such sanction being subsequently obtained. (Para 9) 

The entire proceeding is not, quashed. The record is returned to 
the Magistrate for being dealt with according to his discretion, (Para 10) 

Case referred to :— 

(1) Attorney General v. Chelsea Water Works Co. (1731) Fitz 195 
A. P. Chatterjee and S. R. Sarkar ‘at ves for Petitioner 
Gopal Lal De .. «for Opposite parties 

The judgment of the Court was as follows: — 

. In this revisional application the petitioner prays for quashing the 
proceedings of Case No. CR 632 of 1978 pending against him in the Court 

*Criminal Revisional No. 1667 of 1978. 
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of thé Judicial Magistrate, First Class, Serampore under Section 494 of 
the Indian Penal Code. 

2. The opposite party instituted the case by filing a complaint under 
Sections 494/496 of the Indian Penal Code against the petitioner and 
one Smt. Supriya Hore alleging that during the subsistence of his marriage 
with the opposite party, the petitioner has again married her (Smt. Supriya 
Hore) in the month of October, 1975 in Bangla Desh and has thereby 
committed an offence punishable under Section 494 of the Indian Penal 
Code. It has been further alleged that Smt. Supriya Hore is also liable 
for prosecution under Section 496 of the Indian Penal Code. Process was 
issued only against the petitioner and not against the other accused. After 
entering appearance before the learned Magistrate the petitioner filed an 
application that the proceeding instituted against him was void ab-initio 
as the requisite sanction for prosecution was not obtained from the Central 
Government as required under Section 188 of the Code of Criminal 
Procedure. The learned Magistrate rejected the said application being of 
the view that he had jurisdiction to try the case under section 182(2) of 
the Code of Criminal Procedure. Aggrieved by the said order the petitio- 
ner moved this Court and obtained the present Rule. 

3. Having regard to the allegation that the petitioner married for 
the second time in Bangla Desh, the only question that falls for deter- 

- mination is whether the proceeding pending against the petitioner is maint- 
ainable in absence of any sanction under section 188 of the Code of 
Criminal Procedure. 


4. The fasciculus of sections appearing in Chapter XIII of the Code 
determines the jurisdiction of Criminal Courts to enquire and try offences. 
Section 182(2) appearing in the said Chapter specifically relates to the juris- 
diction of the Courts which can try offences under section 494 of the 
Indian Peval Code. -Under the said provisions, the offence under section 
494 may be enquired into or tried by a Court within whose local jurisdi- 
ction the offence was committed or the offender last resided with his or 
her spouse by the first marriage. By the Code:of Criminal Procedure 
(Amendment) Act 1978 (Act No. 45 of 1978) the jurisdiction has been 
further extended to Courts within whose local jurisdiction the wife by 
the first marriage has taken permanent residence after the commission of 
the offence. In view of the specific averment made in the complaint that 
after marriage the opposite party lived with her husband (petitioner) lastly 
at Baidyabati in the district of Hooghly, the Court of the Magistrate at 
Serampore has the necessary jurisdiction to try the offence. It has next to 
be seen whether the provisions of section 188 of the Code is applicable to 
a case which is governed by section 182(2). 

5. Section 188,. to the extent it is relevant for our present purpose, 
reads as follows :— 

“When an offence is committed outside India— 
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(a) by acitizen of India, whether on the high seas or elsewhere ; 
(b) tes ay aa 
he may be dealt with-in respect of such offence as if it has been commi- 
tted at any place within India at which he may be found ; 
provided that notwithstanding anything in any of the preceding sections 
of this Chapter, no such offence shall be enquired into or tried in India 
except with the previous sanction of the Central Government. 

6. A plain reading of the section makes it indubitably clear that 
while the main part relates to jurisdiction of Court, the proviso relates to 
conditions requisite for continuance of pioceeding in Court; and the 
non-obstante clause appearing in the said proviso qualifies not only the 
section itself but all other sections of the Chapter including section 182. 
The non-obstante clause clearly indicates that section 188 is not governed or 
controlled by the preceding sections of the Chapter but im turn itself gove- 
rns and controls the same so far as it relates to sanction for prosecution of 
offences which are committed outside India. It has been contended on 
behalf of the opposite party that the proviso is limited in its operation to 
the ambit of the section which it qualifies and therefore no sanction is 
necessary when the proceeding in Serampore Court is being held under 
the provision of section 182(2) and not of Section 188 of the Code. 
Though such is the general principle of interpretation of a proviso, due to 
the non-obstante clause appearing therein, it cannot reasonably be so con- 
strued as contradicting the main enactment only and it has to be interpreted 
on the principle that “it speaks the last intention of the makers” (1) 
(Attorney General v. Chelsea Water Works Co., (1731) Fitzg 1995). As the 
offence of bigamy in the instant case was committed outside India it 
necessarily follows that in veiw of the proviso to section 188 of the Code 
of Criminal Procedure the offence cannot be enquired into or tried in India 
except with the previous sanction of the Central Government. 

7. Unlike the provision of section 195 and other cognate sections 
appearing in Chapter XIV of the Code, the inhibition under section 188 is 
not against initiation of proceeding but continuance thereof, In other 
words, while under section 195 or 197 the Court cannot take cognizance of 
an offence without the requisite complaint, or sanction, under section 188 
the Court can take cognizance of the offence without sanction but it cannot 
enquire into or try the offence except with the previous sanction of the 
Central Government. It must therefore be held that the continuance of 
the proceeding against the petitioner without the requisite sanction is 
impermissible. : 

8. Consequent upon the above finding the next question that falls 
for determination is what should be the proper order of this Court. 


9. In his application the petitioner has prayed for quashing the 
proceeding. Such an order, if passed, will amount to quashing the entire. 
proceeding including the cognizance taken of the offence as also the 
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: - \ 
issuance of ‘process against the accused. “As indicated earlier, neither the 
cognizance is bad nor the i issuance of process ; it is the subsequent enquiry 
or the trial that cannot be proceeded with in the absence of a sanction 
but there is nothing to prevent the: ‘proceeding being continued in the 
event of such sanction being subsequently obtained. 

10. In that view of the matter, it is not desirable to pass an order 
quashing the entire proceeding. - I feel that the better procedure to adopt 
will be to return the record to the learned Magistrate inviting his attention 

_ to the fact that under section 188 he has no jurisdiction to enquire into or 
try the alleged offence in the absence of the sanction of the Central 

_ Government. For continuance of the ’ proceeding it would however be 
open to the learned Magistrate to afford a reasonable opportunity to the 
complainant to obtain such sanction. ` If he feels inclined to exercise his 
discretion in favour of the complainant it will be for him to decide what 
should be the reasonable. time for obtaining such sanction. I however 
make it expressly clear that the discretion in this respect will be entirely 
of the learned Magistrate. 

The Rule is thus dispossed of. 

S. P. T. ; ———— 


[ CIVIL APPELLATE JURISDICTION ] 


Nao oe Before Mr. Justice Anil Kumar Sen 
a Decision: May 17,1979 __ ; 
Dr. Chaitanya Chandra Saha Be +! ee i Appellant 
= ` Versus oo 


= à 


Parimal Chandra Dutta & Ors. ves si ~ Respongents* 

Code of Civil Procedure, sec. 88. order 35 r. 5— Interpleader Suit— 
Indian Trust Act, sec. 10— Construction of will, whether bequest was to 
executors as trustees— Whether executors had authority to sell.— Evidence 
Act, sec. 116— When is a tenant estopped from challenging the title of the 
landlord.— When is title derivative. i 

Plaintiff Chaitanya was a tenant of 8D, Mohanlal Street whereof 
D. C. Ghose was the owner, D. C. Ghose executed a will appointing - 
his two sons, Amar and Salil as executors and trustees and bequeathed 
to them the said premises to hold the same upon trust to allow his son 
Santosh to reside therein or to pay him the net rent during his life and on 
the death of Santosh to make over the said premises to his son or sons 
absolutely. D.C. Ghose died, the executors wrote to plaintiff to attorn 
and- pay rent to Santosh and they obtained probate of the will. Santosh 
continued to realise rent from plaintiff. On March 10, 1965 executors 
applied to Court for. permission to sell the said premises and invest 
the money to get higher income. They obtained such permission from 

“Appeal from Appellate Decree No. 445 of 1970. 
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Court and sold the premises to Parimal defendent No. 1. Parimal 
served on the plaintiff a notice demanding rent. Plaintif paid Parimal 
rent for 3 or 4-months Thereafter Parimal served a notice to quit and 
‘filed a suit for eviction against plaintiff. Plamtiff then filed a suit against 
Parimal, Santosh, Amar and Salil for declaration that defendant No. 1 
did not acquire any title to the said premises and had no right to realise 
ient from plaintiff, that defendant No. 2 was still the landlord of the said 
ptemises, and for injunction restraining defendant No. 1 from realising 
any rentfrom the plaintiff. Defendant No. 1 contended that he was 
a bonafide purchaser for value and acquired title to the said premises, 
that the plaintiff was estopped from challenging his title in the said pre- 
mises. Learned Munsif dismissed the suit onthe ground that it was an 
interpleader suit and was barred by order 35 rule 5 of the Code of Civil 
Procedure and it was not maintainable in view of sec. 34 of the Specific 
Relief Act. Plaintiff preferred an appeal but the Additional District Judge : 
dismissed the appeal. Plaintiff then preferred the Second Appeal to 

High Court and contended (1) that the testator made a bequest in 
favour of the trustees, the executors could not validly sell the said 
premises as executors (2) that the plaintiff was not estopped under sec. 
116 of the Evidence Act because what was challenged was the derivative 
title of the purchaser and (3) that order 35 rule 5 of the Code of Civil 
Procedure was not applicable to the case. 


HELD : The present sult is not of the character of an interpleader suit 
in terms of sec. 88 of the Code of Civil Procedure, so order 35 rule 5 of the 
Code is not attracted to the present casé. (Para 11) 

Upon proper construction of the will it Should be_held that the testator 
made a bequest in respect of the sult premises in favour of the executors 
themselves as trustees. This view is supported by Illustration (a) to sec. 
10 of the Indian Trust Act. (Para 14) 

The executors allowed Santosh to realise rent but that would not 
constitute their assenting to a bequest in favour of themselves as trustees. 
In their act there had been no conscious expression of any intention to act 
as such and therefore it ts difficult to hold that there was really any assent 
to the legacy in thetr favour as trustees. Such being the position in 1965 
when the defendants 3 and 4 obtained necessary permission from the Court 
which had granted the probate and sold the same they did it as executors 
and they-had every authority to do. (Para 15) 

Defendant No. l did acquire a valid title to the suit premises from the 
executors. The plaintiff is not entitledin law to dispute the validity of 
such a sale. (Para 18) 

Having failed to establish a better title in defendant No. 2 than that 
of the defendant No. 1, plaintiff cannot dispute the title of defendant No.1 
to receiye rent because his attorning in favour of defendant No.1 must 
prevail, (Para 20) 
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Cases referred to :— 
(1) Charu Chandra v. .Bankim Chandfa, 42 CWN 1115 
(2) Marie v. Jatindra, 28 CLJ 141 si 
(3) Kshetromohan y. Nalinibala, AIR 1932 Cal 828 
(4) Krishna Prasad ý. Barabani Coal Concern, 64 Indian Appeals, 
; 311 i 
(3) Lodha Molla v. Kalidas Roy, 1LR 8 Cal 238 
(6) Hindle v. Hick Bros., 1947 (2) All ER 825 
Dipankar Gupta, Mrs. Ruma Pal, Ajit Kumar Goswami and 


Pradip Kumar Guha e . for appellant 
Bankim. Chandra Dutta and Ambica ‘Charan 

Bhattacharya E ...for respondent no. 1 
Hrishikesh Neogt ` _ + for respondent no. 3 


The judgment of the Court was as follows : — 


This appeal from an appellate decree is ‘at the instance of the 
plaintiff in a suit for declaration and permanent injunction which has 
been concurrently dismissed by the two courts below. It would be 
necessary to refer to certain facts lying in the background in order to 
appreciate and decide the real dispute between the parties and such facts 
are set out hereunder: . 

` 2. Dhiresh Chand Ghosh, since deceased, was admittedly the owner 
of premises No. 8D; Mohanlal Street (hereinafter referred to as the suit 
premises) and the plaintiff/appellant was a tenant under the said owner in 
respect of the suit premises. On July 28, 1953, the said Dhiresh Chand 
Ghosh executed a will wherein he appointed his two sons Amarendra Nath 
Ghosh and Salil Kumar alias Salil Chandra Ghosh, defendants 3 and 4 
(hereinafter referred to as such) to be the executors and’ trustees under the 
said will. In paragraph 5 of the said will, the said Dhiresh Chand Ghosh 
made the following bequest: ` - 

“I give, device and bequeath the premises No. 8D, Mohanlal Street 
to my executors and trustees to.hold the same upon trust following :— 
= a) Upon trust to allowmy soh Santosh Kumar Ghose to reside 

therein or pay to him, the net rent and profits thereof or to allow him to 
live in part thereof and pay to him net rents and profits of the rema- 
inder thereof during the term of his natural hfe. 

. b) After the death of my son Santosh Kumar Ghosh, to make 
over the said premises absolutely to the son or sons- of my said son 
Santosh Kumar Ghosh and if more than one in equal shares. 

“oe $ * -* > * 

3. Dhiresh died an year after on July 29, 1954. On September 12, 
1955, the two executors defendants 3 and: 4 took out probate from the 
original side of this High Court and a week prior thereto that is, on 
September 6, 1955, the executors addressed the following letter to the 
plaintiff, the tenant in respect of the suit premises : 
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“Dear Sir, ` 
Re: 8D, Mohanlal Street. 

Probate has been granted to us by the Hon’ble High Court at 
Calcutta as the executors to the will of late Shri Dbiresh Chand 
Ghosh. The above property has been given by the said will of Mr. 
Dhiresh Chand Ghosh to Sri Santosh Ghosh. 

We as the executors have assented to the said bequest -and have 
made over the said property to Shri Santosh Kumar Ghosh. ; 

Please attorn and pay rent to the said Shri Santosh. Kumar Ghosh 
from the month of August 1955. Rent upto July has been paid by 
you. , 

Yours faithfully, 
Amarendra Nath Ghosh 
Salil Chandra Ghosh 

Executors to the estate of Dhiresh Chand 
Ghosh by virtue of the probate of the 
said will granted by the Hon’ble High 
ae i Court at Calcutta.” ; 
Since them, Santosh Kumar Ghosh, defendant No. 2 (hereinafter referred _ 
to as such) continued to realise 1ent from the plaintiff on his own account. 

4. On March 10, 1965, the executors defendants .3 and 4 filed an 
application in the testamentary and intestate jurisdiction of this court seek- 
ing court’s permission to sell the suit premises for a sum of Rs. 43,000/- 
and reinvest the said amount in purchasing some other house fetching an 
income not less than Rs. 250/- per month. Such permission was sought 
for on the ground that on the rent realised from the plaintiff the net 
monthly income from the suit premises is only Rs. 63/- whereas if a sum 
of Rs. 40,000/- out of the sale proceeds be invested in fixed deposit that 
would yield a net monthly income of Rs. 166/-. -It was, therefore, indicated 
that holding the suit premises was uneconomical so that it may be sold 
and invested in purchasing a new house which may be held otherwise in 
terms of the duections in the will. Defendant No. 2 Santosh Kumar 
Ghosh consented to the grant-of the pe: mission so sought for and this court 
as the court which had granted the probate accorded the necessary permi- 
ssion to sell. ` The suit preñses was thereupon sold in favour of defendant 
No. 1, Parimal Dutta (heremafter referred to as the defendant No.1) fora 
consideration of Rs. 43,000/- paid by him and the sale deed was executed by 
the executors on September 28, 1965, and Santosh Kumar’ Ghosh becaéme 
a confiiming party thererto. Both the executors and Santosh served notice 
on the plaintiff calling upon him to attorn in favour of the purchaser 
defendant No. l and the purchaser served a notice demanding rent from 
the date of his purchase. The plaintiff paid the rent to defendant No. 1 so 
demanded for the few days of September 1965 and for the months of 
October, November and December 1965. Defendant No. 1 it appears 
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thereafter pee a a Pe Ad slopped realising rents and he insti- 
tuted a suit for eviction as against the plaintiff on-March 2, 1966. 


5. It is in ‘this background that the plainuff instituted the suit 

. out of baie the present, appeal arises as against the purchaser defen- 
‘dant No. 1; Santosh Kumar Ghosh defendant No. 2 and the two 
executors iae 3 and 4. In the plaint it was alleged that the 
plaintiff had been a monthly tenant since March 1953 and that defendant 
No. 2 became his landlord after the death of the original owner. It 
was further claimed’ that defendant No. 2 from time to time took 
various amounts from the plaintiff by way of loan and ultimately there 
was an agréement between the plaintiff and the defendant No.2 that 
a part of the.rent payable - „would be adjusted month by month to ward 
the satisfaction of the loan, but later when th defendant No.2 denied 
his liability for these loans, the plaintiff had to institute a suit for 
. realisation of a sum of Rs. 2,877.72 and obtained an attachment of the 
suit premises in that’ suit. At this stage it was claimed that the defen- 
dants 1 and 2 in collusion with the executors got a fictitious conveyance 
executed in favour of defendant No. 1 on September 28, 1965. The 
` recitals made in that déed are all untrue, purposive and fraudulent, 
that the executors had no right or authority to transfer the suit premises 
to defendant No. 1 and that they exceeded their authority in executing 
the conveyance. It was further pleaded that by the will there was a 
“specific legacy in favour-of defendant No. 2 and the executors having 
assented to the said legacy, defendant No. 2 acquired absolute right to 
the suit premises and that the executors could no longer transfer the same. 
DefendantNo. ! acquired no title to'the suit premises by the purchase, 
and as such, cannot realise rent and that the defendant No. 2 should be 
deemed to be the owner, and as such, the landlord of the plaintiff. On 
this pleading, the plaintiff prayed fora decree for declaration that defen- 
dant No. I has acquired no title to the suit premises and has no right to 
realise monthly rent from the plaintiff and for a further declaration that 
the defendant No; 2 is still the landlord of that- property. The plaintiff 
further prayed for injunction restraining the defendant No. 1 from realis- 
ing any rent in respect of the suit premises from the plaintiff. > 
6. Defendants 1 and’2 filed separate written statements. Defendant 

No. 1 denied-all the material allegations made in the plaint and asserted 
that he was a bonafide purchaser from the executors and by such purchase 
he acquired valid and lawful title. to-the suit premises It was further 
pleaded that the tenant, 1. e. the plaintiff having duly attorned in his favour 
and having paid Tent to him was’ estopped from further challenging his title 
to the suit premises acquired by virtue-of his purchase, It was also claimed 
that the sujt as framed is not en food - Bead ant No. 2 in his written 
statement well supported th aa dant No. 1 and he 


further denied all alegatio E sien m the plaintiff. 
Date i 
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7. Parties adduced evidence both oral and documentary. The 
learned Munsif dismissed the suit on two fold grounds, namely, (i) that the 
suit as framed being an inter-pleader suit as against the landlord is barred 
by the provision of Order 35 Rule 5 of the Code of Civil Procedure and 
(ii) because the plaintiff as'a tenant cannot dispute the transfer made by the 
executors along with his admitted landlord defendant No.2 in favour of 
defendant No. 1, The learned Munsif was of the view that a dispute as. 
to whether the defendant No. 2 is an absolute owner or not, and as such, 
is entitled to transfer the suit premises or not could only be raised by the 
reversioners and not by a person holding the status of a tenant. He 
further observed that the plaintiff as a tenant cannot sustain the suit for 
declaration in view of the-provision of section 34 of the Specific Relief 
Act. 


8. The plaintiff preferred an appeal and the learned Additional 
District Judge affirmed the decision of the learned Munsif and dismissed 
the appeal. The learned Additional District Judge interpreted the relevant 
clause io the will to hold that defendants 3 and 4 were under the will to 
hold the suit premises both as executors and trustees during the life-time 
of defendant No. 2 and administer-the same as executors. According to 
the learned judge, it was not such a bequest where the executors could 
have completed the administration of the estate during the life-time of 
defendant No. 2 and could merely claim to hold the property as trustees 
simpliciter. Therefore, according to the learned judge there was no scope 
for giving any assent to any legacy in favour of defendant No. 2 and there- 
by divest themselves of all interests as executors. For the very 
same reason, the learned judge held further that it cannot be said 
that the probate court could not have granted the permission to sell. 
Hence, there was a valid disposition of the property by the exec- 
utors in favour of defendant No. 1 who acquired valid title 
thereto. So far as the letter that was issued by the executors in favour of 
the plaintiff according assent to the legacy of defendant No. 2 1s concerned, 
it was found by the learned judge that the same was based upon a mis- 
apprehension and in law the same was of no consequence. On the ques- 
tion of estoppel, the learned judge held that when the defendant No. 2 isa 
confirming party and when the said defendant himself has asked the 
plaintiff to attorn in favour of dependant No.1 and has not set up any 
adverse claim, even if there be no estoppel under section 116 of the Eviden- 
ce Act, yet the plaintiff is estopped from challenging the title of defendant 
No, 1 because the admitted facts go conclusively to show acknowledgement 
of the relationship between the parties as landlord_and tenant. The learned 
judge in the court of appeal below also took the view that the suit as fram- 
ed is not maintainable in view of the provision of Order 35 Rule 5 of the 
Code of Civil Procedure because according to him in the suit the plaintiff 
has virtually made the defendants | and 2 to inter-plead as between them. 
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9. Feeling aggrieved, the plaintiff has preferred the present second 
appeal to this court. Mr. Gupta appearing in support of this appeal has 
first contended that the court of appeal below has misconstrued the will 
in-holding that by the material clause there had been no bequest in favour 
of the trustees simpliciter to hold the suit premises in trust for the purposes 
set oút in that clause. According to him, on a proper construction of the 
will as a whole it should be held that the testator made a bequest in respect 
of the suit premises in favour of the trustees who may in the present case 
be none else than executors themselves to be held by them qua trustees for 
fulfilling the objects specified in the material clause. According to Mr. 
Gupta, such being the bequest and the executors having given their consent 
thereto, it should be held that the executors were divested of all interests 
therein and they came to hold the property qua trustees on and from the 
date of such assent. Therefore, according to Mr. Gupta the executors 
could no longer validly obtain any permission from the probate court 
for sale of such a_ property nor could they validly sell the property 
as executors as done in the present case. Incidentally it was conten- 
ded by Mr. Gupta that the disputed sale in favour of defendant No. 1 
cannot be construed to be a sale by defendants 3 and 4 as trustees because 
the sale was not effected as such nor could the trustees in law have any 
authority to sell. Reliance is placed by Mr. Gupta on section 36 of the 
Trust Act. The second point raised by Mr. Gupta is that the two courts 
erred in law in thinking that in the facts and circumstances of the present 
case the plaintiff is estopped from disputing the title of the purchaser 
landlord, namely, defendant No. 1. Aceording to Mr. Gupta, section 
116 of the Evidence Act does not stand in the way because what is being 
challeiged is the derivative title of the purchaser. So far as the attorn- 
ment in favour of the purchaser by payment of rent is concerned, 
it has been contended by Mr. Gupta that there was no real attorn- 
ment because such payment was made on a specific assertion that 
the payment is being made without prejudice. In any event, according 
to Mr. Gupta such payment having been made on ignorance of 
material facts which conclusively show that the purchaser could not have 

` acquired any title by the purchase, such payment of the part of the plaintiff 
cannot estop him from disputing the title as and when the true facts came 
to his knowledge. Thirdly, it has been contended by Mr. Gupta that the 
two courts below wholly misread the plaint and the provision of Order 
35 Rule 5 of the Code of Civil Procedure in holding that the suit as 
framed is barred in view of the said provision. 

10. Mr. Dutt appearing on behalf of defendant No. 1 has contested 
the points raised by Mr. Gupta. According to Mr. Dutt, the court of 
appeal, below correctly interpreted the material clause in the will in 
holding that there was no bequest in respect of the suit premises in favour 
of trustees simpliciter. According to Mr. Dutt, the executors by their 
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very nature being trustees were described as such in the will. According 
to Mr. Dutt, by paragraph 5, the testator intended and provided that the 
executors would hold the suit premises as executors during the life-time 
of defendant No. 2. They would merely provide residence and the rents 
realised from the suit premises to defendant No. 2 during his life-time 
and the bequest would open only after his death in favour of the rever- 
sioner as prescribed in the gaid clause. It is also contended by Mr. 
Dutt that even assuming that there was a bequest in favour of the 
executors qua trustees, in the facts and circumstances there was no assent 
to any such bequest and the letter of the executors written to the pla- 
intiff so strongly relied upon by Mr. Gupta cannot be construed to 
mean that thereby the executors assented to the bequest in their own 
favour as trustees. Incidentally, Mr. Dutt has contended that defendant 
No. ! is a purchaser for value from the executors on the basis of an 
order granting permission for such a sale by the court which had 
granted the probate, and as such a purchaser the defendant No..1 is 
well protected and the title acquired by him by such purchase cunnot 
be disputed inthe manner proposed in the present suit. On the point 
of estoppel, it has been contended by Mr. Dutt that itis not correct 
to suggest that such a principle could have no application in the facts 
and circumstances of the present case. According to Mr. Dutt, the plain- 
tiff attorned in favour of the purchaser defendant No. 1 and did pay 
rent to him for months and did not dispute his title until he was served 
with a notice to quit and was sued for eviction. Mr. Dutt strongly 
disputes the suggestion that payment of rent was made on ignorance of 
any material fact. In such cases, according to Mr. Dutt, the plaintiff 
would be estopped from disputing the title of defendant No. 1 because 
the law provides that a tenant in such a case is not allowed to impeach 
the title of a. person to whom he has paid rent without showing a better 
title in some Other person and that the plaintiff had failed to show in the 
present case. Mr. Dutt in his fairness has not disputed the claim of 
Mr. Gupta that the transfer impugned in the present case is not one by 
the defendants 3 and 4 as trustees. On the point of maintainability it has 
been contended by Mr. Dutt that when the courts below had construed 
the suit to be one of the nature of inter-pleader they were right in taking 
the view that such, a suit is barred in view of the provision of Order 35 
Rule 5 of the Code. 

11 Before I proceed to consider the other points canvassed before 
me it would be necessary to consider the point of maintainability because 
the two courts have concurrently held the suit as framed to be not 
maintainable in view of the provision of Order 35 Rule 5 of the Code. 
Order 35 Rule 5 provides : 

“Nothing in this Order shall be deemed to enable agents to sue 
their principals. or tenants to sue their landlords, for the purpose of 
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compelling them to erai with any persons other than the persons 
making claim through such principals -or landlords.” ‘ 
This provision clearly imposes a bar on a tenant to sue his landlord for 
compelling him to inter-plead with any persona other than a person 
making claim through him. There is an obvious exception to the effect 
that the tenant can sue his. landlord causing him to inter-plead with a 
„person claiming title from the landlord himself. Tbe bar under this 
provision is hardly attracted to the present case for two reasons. First of 
all in order to attract Order 35 Rule 5, the suit must be ene of the nature 
as described in section 88 of the Code, namely, must be an interpleader 
suit. An interpleader_ suit is one ‘in which the real dispute is between 
the defendants only and the plaintiff claims no interest therein. The 
present suit is not of that character at all. Here, there is no dispute 
between the defendants even on the allegations made in the plaint. The 
defendants themselves are agreed on the point that defendant No. 1 became 
the plaintiffs landlord by the purchase, the validity whereof is being 
challenged only by the “plaintiff. It is the plaintiff who asserts that his 
interest has been’ affected by such an invalid and illegal sale in favour 
_Of defendant No. 1. He himself claims the relief by way of declaration 
and injunction in his own’ favour and does not leave the dispute to be 
fought out as between the ` defendants. Secondly as pointed out earlier. 
Order 35 Rule 5 does not barall interpleader suits as against the land- 
lord. It bars such a suit when the claim adverse to the landlord is put 
forward bya person not claiming through the landlord himself, that is, 
when such an adverse claim is put forward on’ a’ title independent of the 
landlord. A tenant is not permitted to do so obviously because section 
‘116 of the’ Evidence Act prevents” ‘him from denying the title of his 
landlord at thie inception of the tenancy. But the said section does not 
prevent the tenant to dispute the derivative title and, therefore, Order 35 
Rule 5 does not bar an interpleader suit as “against the landlord and 
one who claims title through such landlord if the claim as between them 
is disputed. Here, in the present case defendant No. 1: has derived title 
by purchase from the "other defendants, therefore, ` if really there be any 
claim in dispute between defendant No. 1 on the one hand and the other 
defendants on the other Order 35 Rule 5 of the code would not stand 
in the way of plaintiff instituting a suit leaving them to interplead as 
between them. Therefore, the bar. under Order 35 Rule 5 cannot be 
attracted in this case in any view and the two courts below wholly 
misread the legal position in holding that the suit as instituted is not 
maintainable in view of the said provision. _ 
12. Next I proceed to considér the other points raised by Mr. Gupta 
_ In doing $0, I shall first presume that the plaintiff is not estopped from 
“disputing the title of the defendant No. 1, such a title being derived from 
the admitted original landlord. On that assumption I shall first consider 
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whether defendant No. 1 acquired any valid title to the suit premises by 
his purchase from defendants 3 and 4. Incidentally, I shall also consider 
the further contention of Mr. Dutt to the effect that defendant No. t 
having purchased the suit premises for consideration from the executors 
on a specific permission from the probate court and there being no 
case that such permission was ever obtained on any fraud to which 
defendant No. 1 was a party, defendant No. 1’s purchase is protected under 
the law and his title by such purchase cannet now be disputed by dispu- 
ting the validity of the sale in his favour. 

13. Mr. Gupta has disputed the title of the defendant No. 1 by 
disputing the validity of the sale.by the executors in his favour. Accor- 
ding to Mr. Gupta the material bequest in respect of the suit premises 
is`a bequest on trust where the executors themselves are the trustees. 
Such being the bequest Mr. Gupta has further contended that in the 
facts and circumstances established on evidence it must be held that the 
executors have assent to such a bequest in their own favour as trustees. 
Particular reliance is placed by Mr. Gupta on the executor’s letter 
dated September 6, 1955 Ext. 8d referred to hereinbefore and the fact 
of the executors realising rent for a few months and then allowing 
defendant No. 2 to realise the same in fulfilment of the obligation :mposed 
by the material clause in-the will. The effect of such assent 1s that the 
executors were divested wholly of their interest as executors and became 
trustees, so that they could not have sold the propery ‘as executors on 
the date ıt was so sold and the permission obtained from the probate court 
is wholly inconsequential because the suit premises had ceased to be 
a part of the testators estate still under administration in the hands of 
the executors and had already vested in the hands of the trustees, the 
legatees,Strong reliance 1s placed by Mr. Gupta on the single Bench decision 
of Amir Ah, J. in the case of (1) Charu Chandra v. Bankim Chandra, 
42 CWN 1115 and on an extract from William on Executors 15th 
Edition from page 860. Mr. Dutt, on the other hand, strongly disputes 
the construction of the will in relation to the particular bequest as put 
forward by Mr. Gupta. According to Mr. Dutt, there was no bequest 
on trust. Executors were no doubt described as trustees but every 
executor in a sense is a trustee and it isin that light that they were so 
described Mr. Dutt interprets the particular clause to mean that the 
suit premises should be held by the executors during the life-time of ' 
defendant No. 2 Santosh for providing him the residence and the rent 
and that only on Santosh’s death it has to be given to the reversioner as 
provided in the clause. Such bemg the position’ according to Mr. 
Dutt there can arise no question of assenting to the bequest prior to the 
death of Santosh. Alternatively, it has been contended by Mr. Dutt that 
even if the material clause in the will be interpreted to mean that there 
was a bequest in favour of the executors as trustees the facts no where 
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establish the executors asgenting to any such bequest. Therefore, accor- 
ding to` Mr. Dutt, the executors did retain the authority to act as 
such ins Tespect of the suit premises and sell thé same on the necessary 
permission being obtained from the probate court in terms of section 
307(2) of the - Indian Succession Act. , 

14. Ihave carefully read the will on all its terms. Ihave set out 
the material clause hereinbefore. Iam notin a position to accept the 
contention of Mr. Dutt that when the two sons Amarendra and Salil 
were being appointed by the testator to be the executors and trustees they 
were being described as trustees qua-executors and not independently as 
trustees. On the other hand, the will indicates that the testator intended 
to appoint those two sons to be the trustees to hold a bequest in their 
favour as trustees and that is the bequest set out in paragraph 5 in 
respect of the suit premises. The direction incorporated in this clause 
of the will is tothe effect that the very same persons who are the 
executors are the legatees who must hold the suit premises as trustees 
upon a trust as specified. Reférence to illustration (a) to section 10 of 
the Indian Trust Act may be made to support this view, and as such, I 
feel no hesitation in accepting the contention of Mr. Gupta that upon a 
proper construction of the will it should be held that the testator made 
a bequest in respect of the suit premises ın favour of the executors them- 
selves as trustees. The conclusion to the contrary arrived at by the 
court of appeal below does not appear to me to be correct. 

15. But the question which is of utmost importance is as to whether 
there was an assent to such a bequest prior to the sale in favour of 
defendant No. 1 so that by the assent the executors would be totally 
divested of their interest in the property and would render themselves 
incapable any further to transfer the same as executors. On this point 
I am unable to accept the contention of Mr. Gupta that there was 
really any such assent. Evidence shows that the two executors defendants 
3 and 4 realised rent for some months in 1954 and in 1955 from the plain- 
tiff on behalf of the estate of the deceased. On September 6, 1955, they 
by their letter Ext. 8d set out hereinbefore called upon the plaintiff to 
attorn and pay rent to defendant No. 2 Santosh from the month of 
August 1955. This letter proceeds on the basis that there is a specific 
legacy by the will in favour of Santosh in respect of the suit premises and 
that the executors were assenting to such a bequest. There was no 
such bequest in favour of Santosh at all. The will itself would show 
that while the testator gave to his daughter premises No. 8B, Mohanlal 
Street for life he did not do so in favour of Santosh. On the other hand 
he bequesthed the suit premises to the trustees for holding the same upon 
trust to allow Santosh to reside therein, and to give him the net rents. The 
letter dated September 6, 1955, proceeds upon an erroneous assumption 
that ‘there was a specific bequest in favour of Santosh and that the 
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executors, were assenting to sucha bequest It is not assenting to any 
bequest in favour of the trustees. There is no evidence to show that 
these executors ever realised any rent as trustees or fulfilled any -obliga- 
tion as such under the will. Itis true that on the authority of the 
letter dated September 6, 1955, the executors allowed Santosh to realise 
rent but that in my opinion would not constitute their assenting to 
a bequest in favour of themselves as trustees. In their act there had 
been no conscious expression of any intention to act as such and, there- 
fore, it is difficult to hold that there was really any assent to the legacy 
in their own favour as trustees. Such being the position in 1965 when 
defendants 3 and 4 obtained necessary permission from the court which 
had granted the probate and sold the same they did it as executors and 
they had every authority to do so. 

16. The decision in the case of (1) Charu Chandra v. Bankim Chandra, 
though similar in facts is clearly distinguishable because in that case Amir 
Ali, J, arrived ata specific finding that the facts well justify an inference 
that there was an assent to the bequest in favour of the trustees. On the 
finding arrived at, the learned judge, therefore, rightly held that after the 
assent the executor could no longer grant any lease in respect of the 
property qua executor and that principle is also supported by an ear- 
lier Bench decision of this court in the case of (2: Marie v. Jatindra, 
28 CLJ 141. But as I have pointed out hereinbefore this decision could 
help Mr. Gupta only if it could be established that ‘there had been an 
assent to the bequest in favour of the trustees. 

17. While on this point it must be said that there is ample subs- 
tance in the objection raised by Mr. Dutta that in the facts and circum- 
stances the defendant No. 1 having purchased for consideration the 
suit premises from the executors on the basis of a permission obtained 
from the court granting the probate such purchase cannot be disputed 
unless it is established that the entire transaction is a fraudulent one and 
that the purchaser is a party to tbat fraud. A Division Bench of this 
court in the case of (3) Khetramohan v. Nalinibala, AIR 1932 Calcutta 
828 ruled that an order by a probate court, after considering whether 
permission to sell the property of the deceased should be granted, grant- 
ing authority to the administrator to sell the property after the administra- 
tion of the estate of the deceased had been completed is not without 
jurisdiction and in the absence of fraud purchaser at such sales should 
be protected. In the present case, it would appear from the facts set out 
hereinbefore that the executors made out a strong case for sale of the suit 
premises, in as much as, holding the property any further was unecono- 
mical in their application to the court which had granted the probate and 
obtained the necessary permission. The defendant No.1 is an innocent 
purchaser for value in such a sale effected on the permission so granted, 
There is no allegation that such permission was obtained on any fraud. As 


Ae oG 
“1979(2)CLJ}. Dr. Chaitanya. Chandra Saha y. Parimal Chandra Dutta 19 


a matter of fact no case of fraud at all-could be made out by the plaintiff. 

His entire pleading in this respect was ‘that since the executors were selling 

off the property. beyond their power -they were doing so in a fictitious 
- männer.. No parti plar of any fraud in effecting transaction was either 

pleaded or proved’ Such being the position in my view Mr. Dutt has 

nghtly claimed-that the defendant.No.. 1 inthe present case, is entitled 

to claim protection under the law and the sale in his favour cannot be 
- permitted to be challenged in the manner proposed by the plaintiff. 


18. On the reasons as aforesaid, I affirm ‘the finding of the learned ' 
judge in-the court of appeal below that the defendant No. 1 did acquire a 
valid title to the suit premises by- his purchase from the executors and I 
further hold that the plaintiff is not entitled in law ‘to dispute the validity 
of such. a sale for reasons given hereinbefore. 

- 19, Next I proceed to consider how far the plaintiff i in the present case 
is estopped from disputing the title of the defendant No. 1. On my findings 
recorded hereinbefore this issue has lost much of its importance but since 
the decisions of the two courts below rest materially on thé application of 
this principle and the correctness of such application has been seriously 
disputed by Mr. Gupta, I feel it necessary to deal’ with the ‘issue. In the 
present case, the plaintiff who is thé tenant in respect of the suit premises 
- js not: “disputing the title of his landlord who had inducted him as a tenant 
in the suit premises. He is disputing the title of defendant No. 1 who 
admittedly claims a derivative title. “Mr. Gupta, in my view, had rightly 
< contended that ia such a situation the ‘principles. underlying section 116 of 
the Evidence Act do not apply to disentitle the plaintiff from disputing the 
title of defendant No. 1. . But as the Privy.Council pointed out in the case 
. of (4) Krishna’ Prasad v. Barabani Coal Concern, 64 Indian Appeals 311 that 
even in such cases there may be other grounds of estoppel, e. g. by attor- 
nment, acceptance of rent etc. Hére. in the present case Mr. Dutt appearing 
on behalf of defendant No.'1 strongly relies on such other grounds in supp- 
ort of the plea of estoppel and that is perbaps the reason behind applying 
the rule of estoppel by the courts below. Itis contended by Mr. Dutt 
that the plaintiff in the present case having attorned in favour of the 
purchaser defendant No. 1 and having paid rent to him for all the months 
prior to the institution of the suit for- eviction, cannot now turn back and 
disclaim the title of defendant No. 1 as his “landlord. To me it appears 
that the law on the point is well settled. Where section 116 of the Evi- 
dence Act does not apply on its terms because of the fact that the person 
claiming to be the landlord bases his claim on a derivative title, such a 
person must prove his title as a condition precedent to establish the rela- 
tionship. of landlord and tenant between ‘himself and the tenant disputing 
his titlé if the tenant had not attorned in- his ` favour. But where there 
has been an attornment ‘the tenant’s right’ to” dispute the title of such a 
landlord in whose favour he has attorned would be subject to the limitation 
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that he must then prove that his attorning in favour of such a person 
claiming derivative title was due to mistake or ignorance of fact and that 
the title is really in not such a person but in some other person. That 
appears to be the principle laid down in the case of (5) Lodha Molla v. 
Kalidas Roy, ILR 8 Calcutta 238 (42) relied on by the court of appeal 
below. Foa on General Law of Landlord and Tenant referred to the same 
principle in observing; ‘‘But the tenant is not allowed to impeach 
the title of a preson to whom he has paid rent or.whose title he has other- 
wise recognised without showing a better title in some other person.” 
Mr. Dutt has relied upon the decision in the case of (6) Hindle v. Hick 
Bros., 1947 (2) All England Reports 825, where the law on the poiot has 
been well summarised as follows : 


“Where rent is paid by a tenant in such circumstances as to amount 
__ to prima facie evidence of title, the person receiving rent is in as good 
‘a position as if he were actually. in possession,-and, although it is open 
to the tenant to prove, if he can, that he paid the rent in ignorance of 
the true state of the title and that some third person is the real assignee 
of the reversion, he must show such a title in that third person as would 
entitle him to a verdict in ejectment. It is not sufficient to show that the 
person to whom rent is paid has no title, his recept of the rent being 
sufficient until a better title is shown.” 

20. In the present case admittedly the plaintiff attorned in favour of 
defendant No. 1 by accepting him to be the landlord since the purchase 
by defendant No. 1 by paying rent to him. No doubt it is claimed by 
Mr. Gupta that such payment having been made without any prejudice 
and without the knowledge of the true state of affairs, it cannot be said 
that there has been an attornment in favour of purchaser defendant No. 1. 
In my view the mere fact that he paid rent on a declaration that he is so 
paying without prejudice is no ground for holding that there bas been no 
attornment. If the plaintiff was really in ary doubt as to the title of 
defendant No, 1 to receive rent law provides in section 21 of the West 
Bengal Premises Tenancy Act, for depositing rent with the Rent Controller 
asserting such a dispute. That was not done in the present case. On the 
other hand, he went on paying rent regularly and jt has been rightly 
pointed out by Mr. Dutt that the assertion that the rent 1s being so paid 
without prejudice is by itself quite ambiguous and does not necessarily 
mean that the rent is being so paid though the title to receive the rent is 
disputed. Noram I in a position to accept the contention of Mr. Gupta 
that such payment was made by the plaintiff in ignorance of the true state 
of affairs. Admittedly there was a‘ previous letter of attornment dated 
September 6, 1955, by.the executors referring to the will of the original 
landlord and the probate obtained by them. Though erroneously there 
is a reference in that letter to a bequest in favour of defendant No. 2. In 
the present suit, the plaintiff has pleaded that the better title is the said 
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defendant No. 2 by virtue of the will and, therefore, it must be said that 
he was aware all along of the said position. Hence, there is no merit in the 
suggestion that when the plaintiff attorned in favour of the defendant No. 1 
he did so in ignorance of true state of facts. Then again on the principles 
referred to hereinbefore, the plaintiff is to prove existence of a better title 
in a person other than defendant No. 1 in order to sustain his defence and 
it would not be sufficient merely to show that the defendant No. 1 
acquired no title by the purchase. On this point the specific case 
of the plaintiff is that such title is in defendant No. 2 but on the 
evidence before the court it can hardly be said that the said position could 
be established. Under the will the defendant No. 2 merely acquired a 
right of residence in the suit premises and the rents and profits arising 
therefrom. Unlike his sister to whom the testator had given a life estate 
in respect of premises No. 8B, Mohanlal Street, defendant No. 2 was not 
given even such an estate in the suit premises. Moreover, whatever right, 
title and interest he had that cannot prevail over that of the purchaser 
defendant No. 1 since defendant No. 2 himself was a confirming party to 
the transfer in favour of defendant No.1 Hence, it must be held that 
having failed to establish a better title in defendant No. 2 than that of defe- 
nadant No. 1 he cannot any further dispute the title of defendant No. 1 to 
receive rent because his attorning in favour of defendant No. 1 must prevail. 
For reasons as above, this appeal fails and is dismissed with costs. 
K M.G. 


[CIVIL APPELLATE JURISDICTION] 
Before the Hon'ble Mr. Sankar Prasad Mitra Chief Justice and 
the’ How ble Mr. Justice Salil Kumar Datta 
é Decision: June 8, 1979 
Chandra Bhan Agarwal & Anr. wee ... Petitioners 
Versus 

Arjundas Agarwal & Ors. . Respondents* 

Trade and Merchandise Marks Act 1958, sec 107— Rectification of 
Register and Cancellation of Registration. 

Respondents are manufacturers of and dealers in hosiery goods. 
They are owners of a registered trade mark which consists of a device in 
rectangular shape with the word “Dora” in English in four places and 
in Davanagri in one place with the figure of aman. They claim that the 
mark “Dora” has been in extensive use on labels of card board boxes, on 
neck labels of ganjees, on polythene bags and price tickets and has 
acquired wide publicity in general public as indicating the goods bearing 
the said trade mark as the exclusive property of the respondents. They 
complain that the appellants have wrongfully made labels, boxes, bags and 

* Appeal from Original Order No. 188 of 1973. 
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` price tickets bearing the word “Dora” and putting the same over their goods 
and selling the same in the market. Respondents instituted suits for per- 
manent “injunction restraining the appellants from infringing their trade 
mark and passing off. Appellants filed an application in the High Court 
under sec. 10711) of the Trade and Merchandise Marks “Act 1958 for 
cancellation of registration of the respondents’ trade mark. The Trial 
Court dismissed the application. Appellants then preferred this appeal 
against the decision of the Trial Court. They contend that the word “Dora” 
in Hindi and Bengali means thread or stripe which is an ingredient of the 
product. The word being descriptive cannot have distinctiveness and is 
not registrable. Respondents contend that the word “Dora” has no 


reference to the character and quality of the product and ıt is not: 


incapable of registration, further that the Court should not interfere 
with a discretion of the Registrar when there is no patent or. any illega- 
lity in regard to'the registration of the mark. 

. HELD: The word “Dora” does not refer to any quality of the pro- 
duct. It refers undoubtedly to the character of the product referring to its 
ingredient thus descriptive of the product and would be otherwise incapable 
of registration except on proof of distinctiveness. The evidence before the 
Registrar about the distinctiveness of the mark acquired by it was accepted 
as sufficient, a conclusion in judicial propriety should be hardly interfered 
with except for cogent and compelling reasons. (Para 15) 

“Dora” is a common word of the language meaning suta the ingredient 
of the goods and thus descriptive of the produet which was granted registra- 
tion with the device. Common words of the language in use or words descri- 
` ptive of the products are hardly to be granted registration by court even if 
- the trade mark satisfies all other conditions and is otherwise distinctive of 

the products of the owner thereby preventing monopoly in use of such words 
by the few. (Para 18) 
The Registration of the trade mark is of a device with the word 
“Dora” prominently displayed in various places. Such registration of the 
device does not entitle its registered owners exclusive use by them as a 
registered mark of the word “Dora” without the device in similar or 
connected products as appears to have been claimed by the respondents. 
The word “Dora” simpliciter and bereft of the device cannot become a trade 


mark registered under the Act. (Para 19) 
Registration of the trade mark will confer no exclusive right of use of 
the word “Dora” except as a part of the device. ; (Para 20) 


Cases referred to :— i 
(1) Multilight trade mark, 1978 RPC 601 
(2) Needlestep trade mark, 1973 RPC 113 (17) 
(3) Registrar of Trade Marks v. W & C Due cros Ltd., 30 RPC 660 
B. Das, D. K De, Kalyanmoy Ganguli and Ranjan Dutta... for petitioners 
Jayanta Mitra and Sujit K. Auddy ae ... for respondents 
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The-jadgment of the Court was as follows :— 


Dutta, J. This is an appeal from the judgment and order of S.C. 
Ghosh, J. onan application under section 107 of the Trade and Mercha- 
ndise Marks Act, 1958 (hereinafter referred to as the Act) passed on Febr- 
uary 26, 1973. i 

2. The respondents who are partners of H.P. Textile Mills carry on 
business in their firm name on large scale as manufacturers of and dealers 
in hosiery goods with market throughout India. They trading in their 
firm name are the owners of a trade mark in ‘A’ Register which is set at 
page 271 of the Trade Mark Journal No. 507 of July 16, 1970. The 
registration recorded therein is as follows : 

“ Class 25 
The Device of the Marks. . 
Debanagari Characters appearing on the Mark represent the word 
“Dora”. ! . 
252040-October 3, 1968. Arjundas Agarwal, Krishan Kumar 
Agarwal and Kashmirilal Agarwal, trading as H.P. Textile Mills, 10A, 
Vivekananda Road, Calcutta : Manufacturers. User claimed since 
_ 25-10-62 (Calcutta) 
Gangees (Underwear) 

Registration of this Trade Mark shall give no right to the exclusive use 
of the letters “TM” and the device of a man. It isa condition of 
registration that the blank spaces ‘appearing on the Mark shall be left 
blank when the mark is in actual use.” ~ 

3. The respondents claimed to be the registered owners and users 
of the aforesaid registered trade mark which consists of a device in rectan- 
gular shape with word “Dora” in English in four places and in Debana- 
gari in one place with figure of a man and the name of their firm with blank 
spaces interspersed therein. The mark “Dora” has been, according to the 
respondents in extensive use on labels of cardboard boxes containing six 
pieces of ganjees, on neck labels, on transparent polythene bags containing 
ganjees and also in price tickets. The said trade mark “Dora”, it is 
claimed, hasalso been extensively advertised by the respondents and has 
acquired wide popularity in general public as indicating the goods bearing 
the said trade mark “Dora” and or its distinctive device as aforesaid as the 
exclusive property of the respondents. 

4. The appellants with a view to make wrongful gain and to put 
the respondents to wrongful loss have intentionally and deceitfully made 
labels, cardboard boxes, price tickets and transparent polythene bags 
bearing marks with word “Dora” in imitation of similar marks of the 
respondents and putting the same over their inferior goods, and selling 
the same in the maiket in their firm name C.B. Textile Mills, a name 
similar to the respondents’ firm in infringement of the said trade mark and 
passing off such goods as the respondents’ goods. The appellants were 
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imitating in their goods the artistic works of the labels of the respondents 
for which they had the copy right under the Copy Right Act, 1957. As the 
appellants failed to desist from their trade activity as aforesaid on demand 
the respondents instituted suits being Title Suits Nos. 567 and 568 of 1971 
in the City Civil Court, Calcutta for permanent injunction restraining the 
appellants from infringing their registered trade’ mark No. 252040 and 
passing off such goods as the respondents’ goods in the market. In the 
suits, it is said, interim orders have also been issued. 

5. The appellants filed their written statements in the said suits 
questioning the validity of the registration of the trade mark of. the respon- 
dents and the said suits are stated to be pending. Soon thereafter on or 
about December. 2. 1971 the appellants filed an application in this Court 
under Section 107 (1) of the Act contending that the word “Dora” 
being a common word wasa kind of thread having no trade mark signifi- 
cance. It was further stated that the word “Dora” being a common 
word used for denoting thread or stripe or stripes in Hindi and Bengali 
could not have any distinctive use or meaning and nobody could elaim 
exclusive use of the said word “Dora.” It was not distinctive and did 
not qualify for registration in Part A of the Register at time of registration. 
Further the said word “Dora” was of a generic nature and it could never 
acquire distinctiveness inspite of user nor could there be any property 
rights over it as the said word is common to trade. The appellants prayed 
that the registration of the trade mark No. 252040 dated October 3, 1968 


be cancelled or revoked as otherwise the appellants would suffer serious 
loss. À 


6. The application was contested by the respondents who filed 
an affidavit-in-opposition affirmed by Krishan Kumar Agarwalla on 
December 22, 1971 wherein it was stated that the word ‘Dora’”’, which 18 
one of the essential features of the mark, with or without design, 
was a distinctive trade mark and was as such registered in Part A of the 
Register. It was denied that “Dora” ever meant thread or stripe and 
or the same was a common word of generic nature in daily use. “Dora” 
‘being a feminine personal name, by long user, had acquired distinc- 
tiveness and as such the said word “Dora” with design was registered 
qualifying under section 9. The respondents referred to their trade in 
extensive scale under the above trade mark as stated hereinbefore and 
denied that the word ‘‘Dora” with design could have no distinctiveness 
or distinctive use or meaning and nobody could claim exclusive use of the 
word ‘ Dora”. In fact, the trade mark “Dora” had become very popular 
to the purchasing public who came to know that the word “Dora” with 
or without design was and 1s the manufacture or merchandise of the res- 
pondents. It was further stated that the trade mark was registered by the 
Registrar On his satisfaction about the evidence of distinctiveness adduced 


by the respondents and such decision should not be interfered with. 
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<7. In the affidavit-in- reply’ on behalf: of the appellants affirmed by 
; Chandra Bhan Agarwal on January:3; 1972-16. was-reiterated that the word 
E 'Dora” , being a- generic name. ċould havé no distinctiveness. and thus was 
pot eligible to registration in Part A of the. Register. 'Since-the said ‘Dora’ 
shad only one meaning that is thread or stripe in. Hindi: and Bengali, sale 


: of products could not make ‘Dora”. pilsible for registration as a trade mark 


under the Jaw. 


: . 8 :The learned fide took_into consideration that a word. or words 


which has or have a direct reference to the character or quality of goods 
cannot be, registered: No amount of user of: the words like ‘Best 
“Perfect: ‘Superfine? having ex facie a direct reference to the- Character or 
quality of goods tan make them-:distinctivé: for‘ the: purpsse of monopoly 
rights; Similarly words ‘Stone’ for jars,. ‘Paper’ „for books, ‘Wood’ for 
tables, ‘Steel’ for gitters, até also; descriptive ofthe goods so that no 
amourt-of user can' make-them distinctive: for the' purpose of registration. 
There may however: be: words: which: though’ descriptive, of the- character 
or: quality of the goods'may: be poetic or archaic’ not ın ‘ordinary use nor 
descriptive of the character or. quility. of the goods in the. trade. Such 
words like ‘Sheen’ for séwing cotton, ‘lightning’ for zip fastener, ‘Fargo” 
for moter cars; ‘Golden’ for ink, may. be registerable on evidence of long 
user. proving distinctiveness. It was héld that the‘word “Dora” iù Bengali 
does jot mean thread while “Dorte” of ‘Dori’ in Hindi or Bengali mean 
thread: Such: wortd like “Dora” with or without design cannot be regi- 
stered without’ proof.of acquisition ‘of distinctiveness acquired by long user. 
But sinve:evidence. was ddduced béfore the: Registrar’ establishing acquisi- 
tion. of distinctiveness with or withofit desiga:which he accepted in exercise 
of ‘his discretion the Court should be- wary.. of cancelling such: trade mark. 
The learned: Judge was isdtisfied that it: wis .estdblished that the word 
Dora’ with or without! désign acquifed distinttiveness in connection with 
the vests and Ganjees manufactured by the respondents and as such was 
rightly registered as a-trade mark under thé Act: The: learned Judge how- 
ever- held overruling the contention of the respondents that the appellants 
as persons aggrieved had thé locus stand: to make the -application under 

section: 107 of. the-Act; He; however, dismissed the application on merits. 


; The appeal is sia this decision’ nae. sub- -ection 13) of Section 108 


oF the; ae pt ge soe 

>Mr..Das-and later on-Mr, De, ‘Guuneaaopedring: for the appell- 
ants | See thatthe. Jearned Judge. while -enunciating™. the established 
propositions of law failed to apply, the-same, correctly. in regard to the 
trade mark under consideration. „It was: submitted’that the word “‘Dora” 
in Hindi and Bengali means*thread-or-stripe which is-an ingredient of the 
‘product... Such .word being thús: descriptive: is inherently. incapable of 
acquiring distinctiveness. . If.a;word is incapable of acquiring” -distinctive- 
| hess, DO amount of user will. remove such disqalification and clause (b) of 
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‘sub-section (5) of section 9 will not come into operation. When the word 
is an ingredient which constitutes the product it amounts to a descriptiveness 
whereby the capacity to distinguish is lost. Further, party cannot be allowed 
to impinge on the field of common language to get a monopoly right in 
respect of words of common parlance and use. The Registrar in granting 
registration of the word “Dora” with device did not at all consider that 
the word has a meaning and significance in language apart from its being 
descriptive of the product and erroneously proceeded on the basis that 
“Dora” was merely a feminine name. 

10. Mr. De in support of bis contention about the inherent incapa- 
city for distinctiveness relied on a recent decision in respect of (1) “M uli- 
light” trade mark (1978 RPC 601) when the manufacturer’s appeal against 
‘the order of the Registrar refusing the application was under consideration. 
In agreement with the Registrar, the Board of Trade (DW Falconer, QC) 
held ‘that the word, which was not an invented one, hada direct reference 
to the character and quality of the goods namely light fittings. It was fur- 
ther observed that the mark could only be registerable in Part A of the 
Register if it qualifies as a distinctive mark within the terms of paragraph 
(e) of section 9 (our section 9(5). As to that regard must be had to the 
extent to which the mark (a) is inherently’ adapted to distinguish the 
appellant’s goods and (b) it is in fact adapted to distinguish. Though 
factual distinctiveness is established, this alone however strong is not 
decisive of registrability for regard must be had of (a) inherent distinctive- 
ness. It was held that other traders in the line may properly desire to use 
the terms as a description of their goods in the ordinary course of business 
without improper motive, as held in (2) Needtetip trade mark 1973 RPC 
113 (17) and the word “‘Afultilight” would be the most apt term to: des- 
cribe all such multiple light fittings and installations. Accordingly regi- 
stration in A Register was refused as the mark lacked any degree of in- 
heret distinctiveness. : 

11. Mr. Mitra appearing for the respondents contended on the other 
hand that tha word “Dora” has no reference to the character and quality 
of the products under consideration so that it is not inherently incapable 
of registration. The word “Dora” which, though it does not invariably 
mean thread, at the highest if at all is a descriptive word and such descrip- 
tive word can be and has been recognised in law as distinctive in fact since 
there is no absolute incompatibility between whatiis descriptive and what 
is distinctive. Further when evidence as to extentive user of the mark has 
been established before the Registrar, this Court, consistant with its unifo- 
rm practice, should not interfere with a discretion when there is no patent 
or any illegality in regard to the registration of the mark. 

12.. We may,profitably refer to the British law on the subject as our 
law is based on such law in material particulars. In Halsbury’s Laws 
of England Third Edition Volume 38 it is-laid down as follows : 
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“Part A Marks. Article 859. Essentials Particulars. A trade 
mark other than a certification trade mark (s.61) to be registrable 
in Part A of the register must:be distinctive and must contain or consist 
of at least one of the following essential particulars: (1) the name 
of a company, individual or firm, represented in a special or particular 
manner (2) the signature of the applicant for registration or some 
predecessor in his business (3) an invented word or words (4) a word 
or words having no direct reference to the character or quality of the 
goods and not being according to its ordinary significance a geographical 
name ora surname, or (5) any other distinctive mark but a name, 
signature or word or words, other than such as fail within the forego- 
ing heads (1) to (4), is registrable except upon- evidence of its 
distinctiveness. 3 

Article 871. Laudatory and descriptive words. Althougb no 
statutory limitation is imposed on words registrable on proof of distin- 
ctiveness, words of a purely laudatory or descriptive nature cannot be 
adapted to distinguish, however extensive the user may be. The same 
rule applies in general to geographical names, unless these have clearly 
no reference to the character or origin of the goods. 

Article 874 Marks other than word marks. Apart from word 
marks, the only general requirement is that the mark must be 
distinctive that is adapted to distinguish in the foregoing sense .. 
As in the case word marks, evidence may be given as to distinctiveness 
in fact. The distinctiveness may be either in individual features or 
general arrangement. ` , 

A mark may be distinctive though each part is seperately 
disclaimed. A mark must be considered as a whole and it is not in 
general permissible to dissect a mark in order to destroy distinctiveness .. 

Article 878. Evidence of distinctiveness. Since the definition of 
distinctiveness includes natural capacity, and also the effect of other 
circumstances, and in particular of user, the evidence required to 
establish distinctiveness may vary with the nature of the mark, but 
euch evidence must place the matter beyond reasonable doubt, and 
stronger evidence is required than in passing off case, since registration 
asserts a title against the world and necessitates the consideration of 
future possibilities as well às present circumstances.” 

13. The powers of the High Court under sub-section (1) of Section 
107 of our Act, where the validity of registration of the trade mark is 
called in question, are wide enough to direct rectification of the Register 
by cancellation of the registration of the trade mark or by imposi- 
tion of such limitation or disclaimer as may appear to the High Court 
to be appropriate in the circumstance. In dealing with an application 
under section 107, the Court shall take into consideration the relevant 
provisions of law in the background of the evidence already adduced 
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before the Registrar or as may: be adduced or available before the 
Court by affidavit, or otherwise. at 

14. By. section 112. the Registrar; has ‘been given. “the dati to 
appear and be heard i in.any legal proceeding. before the High Court in 
which the relief. sought for includes alteration or rectification of the, Regis- 
ter in respect of any trade mark, It is however. not essential that he should 
be made.a „Party to the proceeding and it will be sufficient compliance of 
the provisions of. the section if he is given the requisite notice and. opportu- 
nity to appear before the Court, and,present his case. if so advised. In 
this case since asa point was raised contending that. the Registrar ‘was 
neither made a, party nor was he given any opportunity to be heard. thereby 
reridering the proceedings a- nullity, a point not.pressed before ‘the trial 
Judge we directed notice to be issued through the appellants on. the office 
of the Trade Mark Registration: at Calcutta to produce the record relating 
to the trade mark.. We are satisfied.from, the records produced that the 
Registrar was given due notice of the, connected proceeding before this 
Court though no representation was made, by him or on his behalf. 

15. The word “Dora” a common feminine name, also is a material 
part of the trade mark which 1s a device as will appear from_ its‘ pictorial 
representation being No. 252040 in the Trade Mark Register. We have 
seen that the primary objection to registration is that the word has direct 
reference to the quality and character of the goods. The Word ‘Dora’ 
doéa not ‘refet to any, quality of ithe. product. It refers undoubtedly to 
ihé character of. „ihe product referring to. its ingredient thus descriptive 
of thé product and would be otherwise incapable for registration except 
on , proof, of distinctiveness u unless there are other grounds for refusal of 
registration. The evidence b before the Registrar. about the distinctiveness 
of the mark acquired by it was accepted as sufficient, a conclusion in 
judicial propriety should be hardly , interfered with except- for cogent and 
compelling . Feasons.. i 

16. OF course, the Registrar proceeded « on the basis that- the word 
“Dora” was merely a feminine name without: ‘being aware of its dictionary 
meaning. or importan common parlance. It: has been strenuously conten- 
ded, that no monopoly „of exclusive right of use of common word “Dora” 
should be given to ayy person to-trade over it. Further, it is contended, 
the word is one which a. trader in,the line.mdy desire in good faith to use 
in respect of his goods of busniess ın ordinary course now or 1n futuié. 

é 17. Apart from the, cohditions-referred to in section 9, the Courts 
have: uniformly, and. consistently imposed a further condition beforé a 
trade mark!is granted, registration.”, No: trade mark'shall be allowed to bé 
registered. which may. hamper or embarrass .the. traders or .the trade now 
or in future in respect ,of,the place or; country in which-it is:proposed to 
be registered. Lord Parker in the case, of (3) .Regtstrar.of Trade Marks 
v W.&Ç. Due. Cros Ltd, 30 R:P.C. 660 lays down that the Registrar is not 
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bound -to allow registration even if the mark were in fat distinctive. 
He observed : à 
“The applicant for registration in effect says ‘I intend to use this 
mark as a trade mark i.e. for the purpose of distinguishing my goods 
from the goods of other persons and the Registrar or the court has to 
determine before the mark be admitted to registration whether it is of 
such a kind that the applicant,’ quite apart from the effects of registra- 
lion’ is likely or unlikely to attain the object in view. The applicants 
chance of success in this respect must .. . largely depend upon whether 
the traders are likely in the ordinary course of their business and 
-without any improper motive, to desire to’ use the same trade maik 
or some mark nearly resembling it, upon or in connection with their 
own goods, i > 
It 1s apparent from the history of trade marks in this country that 
both the legislature and the courts have always shown a natural disin- 
clination to allow any person to obtain by registration under the Trade 
Marks Acts a monopoly in what others may legitimately desire to use. 
For example, names (uùless represented in a special manner) and descri- 


ptive words have never been recognised as appropriate for use as trade 
marks.” 


18. “Dora” according to dictionaries is a common word of the 
language meaning ‘Suta’ the ingredient of the goods and thus descriptive 
of the product which was granted registration with the device. Registration 
of a trade mark confers a title to its owners on such mark as an industrial 
property in rem valid against the whole world. Accordingly before the 
registration of a trade mark is granted, not only the trade mark must satisfy 
all the conditions imposed by law, it must also be ensured that no trader 
in the line in the course of his beiei at present or in future is in any 
way prejudiced or hampered in his business activity honestly pursued by the 
grant of registration which seems also to be the position here. Itis on 
this principle that common words of the language in use or words descri- 
ptive of the products are hardly to be granted registration by court even 
if the trade mark satisfies all other conditions and is otherwise distinctive 
of the products of the owner thereby preventing monopoly in use of such 
words by the few. 

19 The registration of the trade mark No. 252040 in Part A is of 
a device with the word “Dora” prominently displayed in various places. ' 
Such registration of the device does not entitle tts registered owners 
exclusive use by them as a registered mark of word “Dora” without the 
device in similar or connected products as appears to have been claimed 
_ by the respondents. In their affidavit-in-opposition in paragraph 5 the 
respondents, through Krishan Kumar Agarwal, have stated : 

“I say that the word “Dora” (which is one of the essential fea- 
ture of the mark) with or without design is a distinctive trade 
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mark and was as such registered in Part ‘A’ of the Register” 

This claim bas been practically made in other portions of the affidavit 
and ıt has also been stated that the word ‘Dora’ had already acquired 
distinctiveness with the purchasing public as being the goods of the res- 
pondents. It may be that the claim in respect of the device with the word 
“Dora”? which was applied for ‘registration was established when the 
registration was granted but since the registration of the trade mark was of 
a device, in our opinion, it cannot be said the word ‘‘Dora” simpliciter 
and bereft of the device also became a trade mark registered under the 
Act as claimed except under the special representation of the device 
registered. In fact section 81 of the Act in sub-section (1)-clause (b) 
prohibits any representation of a part of a registered trade mark not 
separately registered asa trade mark to the effect that it is separately 
registered as a trade Mark, on pain of penalty under sub-section (2). 

20. At the time of registration of the instant trade mark it appears 
_ that the Registrar proceeded on the basis that the word “Dora” which 
18 not an invented or archaic word was a personal feminine name without 
having any other significance. This position will appear from paragraph 
8 of the affidavit-in-opposition on behalf of the respondents and we did not 
have the advantage of looking into the order of the Registrar while allow- 
ing registration of the trade mark. As we have noted earlier, the Registrar 
never appeared before the learned Judge nor even before this Court when 
he had knowledge of the proceeding, to support his order or make any 
lepresentation pertaining the registration of the trade mark. Itis thus 
obvious that the Registrar did not take into consideration the import, 
significance or meaning of the word asa common word in use in India’s 
national ldnguage as evident from the dictionaries produced before us. 
In this ca of affairs, and in the context of the principles laid down by 
the judicial! decisions and the attending circumstances we are of opinion 
that by registration no monopoly should be granted in respect of the use 
of the word “‘Dora” simpliciter whieh others may legitimately desire to 
use Without improper motive. The registration of the trade mark under 
consideration in this appeal accordingly should be varied by providing the 


further condition as follows “Registration of the trade mark will confer no 
exclusive right of use of the word “Dora” except as a part of the device.” 


21. Before we part with the case, it must be understood that we 
have imposed only a further condition relating to registration of the trade 
mark of the device. Our observations and fiadings will in no way prejudice 
the rights of the parties in the litigations pending between them and also of 
their rights inter se and against any trader at any time in respect of the 


trade mark or the word ‘Dora’ or any other representation thereof used 
by the respondents, as are, available in law. 


22 The appeal accordingly is allowed and the judgment and order 
under appeal are set aside. There will be the following further condition 
added in respect of the Trade Mark No. 252040 in class 25 in Part A of 
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the Register maintained under the Trade and Marchandise Marks Act 1958, 
in-modification of the registration in respect thereof. 
-“Registration ot the Trade Mark will confer no exclusive right of 
use of the word “Dora” except as a part of the device.” 
The application of the appellants under. section 107 of the Act is disposed 
of accordingly. Let the copy of the judgment be forwarded to the Regi- 
strar of Trade Marks, Calcutta for making necessary alteration in the 
Registrar in respect of the aforesaid trade mark. 
There will be no order for costs in the circumstances and all interim 


orders including those in respect of the said suits if any are vacated. 
Mitra, C. J.—I agree. 
K.M.G. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision: April 27, 1979 
Pijush Kanti Basak & Ors. wes ... Petitioners 


Versus 
State of West Bengal & Ors. ... Respondents* 


Industries (Development and Regulation) Act 1951, sec. 18G—Whe- 
ther it empowers regulation of distribution of cement.—West Bengal cement 
Control Act 1948— Who can exercise power to grant, suspend or cancel 
licence.—Cement Control Order, 1967, Cl 4-—Does it creat monopoly — 
Does it violate Arts. 14, 19(1)(f) and (g) of the Constitution of India— 
Power of Cement Controller to regulate distribution. 

Petitioners carried on business as licensed cement dealers with 
_licences issued to them by Director of Food and Supplies under the 
West Bengal Cement Control Act 1948. In June 1978, West Bengal 
Govt. entrusted to EC SC, a State Govt. undertaking, the entire quota 
of free sale cement from 1st October 1978 for marketing in the State. EC 
SC invited applications in the prescribed form from the public including 
the existing dealers for appointment as dealers in cement. Release orders 
of public sales cement were issued by the Cement Controller, solely in 
favour of EC SC, for distribution to licensed dealers. Petitioners found 
that their names were deleted from the list of licensed cement dealers 
inspite of their applications to the authority in the prescribed forms 
and inspite of there being no adverse report against them, They complain 
that the authorites have acted most arbitrarily and in-abuse of powers 
by depriving them of cement dealership under the new management. 
They moved petitions under Art. 226 of the Constitution and obtained 
rules and interim orders. Petitioners contend (1) that creation of mono- 
poly or canalisation of distribution of cement is without any authority of 

*In re: Pijush Kanti Basak & Ors. (Nine Rules) 
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law, (2) that under sec. 18 G of the Industries (bivelgpuisit and Regu- 
lation) Act 1951, respondents have no power to prohibit the “sales by ~ 
persons in whose fayour licences have already been issued, (3) that there- 
is no such power under cl. 4 of the Cement Control Order 1967, (4) that c. 
4 of the Cement Control Order 1967°i ‘is violative of Arts. 14, -19(1)(fy and (£) 
of the Constitution and (5) that the authorities cannot override the statutory 
licensing power as provided in the West Bengal Cement Control Act 1948. . 


_ HELD: A monopoly cannot be created without any law. But the 
petitioners’ right to carry on trade as licensed dealers have not been infringed 
in any way whatsoever. _ (Para 9) > 

In the instant case neither the dealership of the petitioners nor the 
business of producers of cement have been taken away by the impugned 
order. Only the distribution of cement has been canalised through the state 
owned corporation for the benefit of the public at large. These ure ‘ 
regulating distribution of cement for which powers have been conferred in- 
seć. 18 G of the Industries (Development and Regulation) Act 1951. (Paral0) 

The impugned order of Cement Controller passed under cl. 4 of the 
‘Cement Control Order 1967 by which producers were asked to. sell cement 
to EC SC, the entire quota of cement, dtd not create any monopoly in favour 
of EC SC but canalised the distribution in the stute through EC SC and that 
power is within powers. conferred upon Cement ‘Controller under cl. 4 of the 
order, (Para 22) 

Where no rule or principle to guide the Cement Controller is provided 
. for in the ‘order or where no check or control of higher authorities is intended 
the Cement Controller is to be guided by the provision of sec. 18G of the 
Industries (Development and Regulation) Agt 1 951 as wellas by cl. 4 of 
the Cement Control Order 1967. Clause 4 of the Cement Control Order 
does not offend Art. 14, 19(1}(f) and (g) of the Constitution. (Para 24) 

The Cement Control Order 1967 does” not lay down any procedure 

Jor licensing. The order of the Cement Controller has nothing to do with 
granting of licences under the W. B. Cement Control Act 1948. That Act 
has neither been repealed nor amended and has not lost its force. ECSC 
cannot exercise powers of granting licences under W. B. Cement Control 
Act 1948. The Cement Control Order 1967 does not confer any such 
_ power on the ECSC for granting licence to cement dealers. The petitioners 
who are the existing licence holders could not be compelled to apply for 
fresh licences to ECSC by un executive order. Unless petitioners licences 
are either suspended or canceled by any authority of law, their licences 
"must be held valid and subsisting as such the existing licence holders are not 
required to “apply for fresh licences. They are entitled fo carry on their 
business under the existing licences. i . (Para 27) 

Rules are made absulute in part. The order of the Cement Controller 
under Cl: 4 of the Cem’nt Control Order 1967 is valid. Clause 4 of the 
Cement Control Order is intre vires. 
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R. C. Deb, S. L. Shroff and P. R. Mondal ° — for the Petitioners 
A. P. Chatterjt and Gi R. falranabis- e for the Respondents 
S. €. Ukil. ` f a OG - for the State 


, Í The judgment of the Court w was as follows : 

Common questions òf law and facts are involved in these nine Rules. 
Accordingly, these. were heard together. _ This judgment shall dispose of 
a bunch of nine Writ Petitions. 

2. The petitioners have been carrying on the business as licenced 
cement dealers in. the -district of’ Burdwan. Licences were issued to them 
by the Director of Food & Supply under the West Bengal Cement Control 
. Act, 1948. - Sometime in the month of June,.1978 the Government of West 
- Bengal proposed to entrust the West Bengal Essential Commodities Supplies 
Corporation Ltd. hereinafter referred to as the ECSC, a State Government 
Undertaking, the entire quota of free sale cement allotted to the State of 

West Bengal, from Ist of Octobér’ 1978 for marketing in the State. The 
purpose and object of controlling the . distribution of the cement was to 
ensure that genuine consumers get their supplies without payment of any 
premium and at the controlled rate. To give effect to the said decision of 
the Government, applications in- the prescribed forms were invited by 
the ECSC from the public for appointment as a dealer in imported and 
indigenous cement. The existing dealers were also asked to submit appli- 
cations in.the-said form. Directives were issued by the Managing 
Director of ECSC and by the Dy. Secretary, Government of West Bengal, 
-Food & Supply, to the District Magistrates of all the districts and the Dy. 
Commissioner of Police informing them that it was the accepted State 
i policy for selection of cemeùt dealers under- ECSC to appoint all the existing 
cement licenced dealers as-dealers under tke new arrangement if there are no 
adverse police or ‘administrative reports against them. A list of existing 


, 
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licenced dealers including the names of the petitioners were sent-by the said 
Managing Director to the District Magistrate. Thereafter, on or about 
the 28th September, 1978 the Cement Controller, New Delhi issued teleg- 
rame to all the manufacturers and or producers of cement that in exercise 
of the powers conferred on him by the provisions of the Cement Control: 
Order, 1967 they were directed that from October, 1978 they shall not 
despatch any cement under “free sale category” to any of their stockists 
in the 13th States / Union Territories beginning of lst October, 1978. On 
and from October, 1978 despatches under “free sale” will hereinafter be 
called “public sales category” in the aforesaid 13th States and Union 
Territories. Public sales will be made to those parties who are issued 
release orders in their favour under the authority of the cement controller. 
By the said instructions the cement controller has prohibited the manufa- 
cturers of cement from delivering any “free sale cement” to their stockists. 
But the entire free sale cement now named public sales has to be despatched 
in terms of the release orders that may be issued by the cement controller. 
In the State of West Bengal, ECSC has been entrusted with the marketing 
of cement who would ‘distribute cement through cement licenced dealers’ 
Release orders are now being issued solely in favour of the said ECSC 
who has decided for the time being to allot 55 tonnes of cement to each 
dealer per month. The petitioners went to the office of the respondent 
No. 4 at the cement sales office and there, found the list of cement dealers 
appointed in the district for,the Burdwan under thé new arrangemient. 
From the aforesaid list, it appears that out of existing 85 cement licenced 
dealers in the Asansol Sub-division of Burdwan, only 17 dealers have been 
appointed and the names of the rest of the dealers numbering 68 have 
been deleted. The petitioners'names have also been deleted from the said 
list of persons entitled to deal in cement as cement liceneed dealers inspite 
of the fact that the petitioners have duly applied with the prescribed 
form to the appropriate authority. They are holders of valid cement 
dealers’ licences. It is alleged there -are no adverse police reports against 
them. Itis stated by the petitioners in the petitions that the method of 
taking over and conferring of the monopoly right of distribution and 
supply of cement to ECSC has been done by an executive instruction 
without any authority of law. The authorities are acting in colourable 
exercise of powers trying to confer the monopoly in the supply and 
distribution of cement to a State’ Government run Corporation without 
there being any sanction in law. The Cement Control Order 1967 
does not give any indication either in clauses 4 and 5 or anywhere else in 
the said order of any policy or principle for guiding the competent 
authority for choosing the allottees or fixing the quantum of allotment to 
the persons chosen by him. The authorities have failed to exercise their 
discretion and have acted most arbitrarily and in abuse of powers conferred 
on them by depriving the petitioners the cement dealership under the 
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new arrangement without disclosing to them any reason and basis for the 
same. According to the. petitioner there are no adverse . police reports 
_ against them. As the petitioners are not aware of any adverse reports 
or the same hasever been disclosed to them nor any explanation has 
been asked for, nor any show cause has been issued to them, regarding 
the purported report, if any, it is alleged that the authorities have been 
politically influenced and have acted on extreneous consideration not 
relevant to the purpose and object of the said taking over. Being aggrieved, 
the petitioners moved this Court undér Art, 226 of the Constitution and 
obtained the present Rules and interim orders restraining the respondents 
not to give further effect to the impugned order. 


3. An affidavit-in-opposition has been filed on behalf of the res- 
pondents 1-3 and 7-10 by Subendu Ray, Sub-divisional Officer, Asansol 
wherein it is stated that prior to taking over of cement distribution 
by the ECSC there was an acute shortage of cement supply in the 
cement market of West Bengal. This scarcity of cement had been 
felt since April 1967 and except one or two occasions of transitory 
nature, it prevailed throughout the period i. e. from April, 1967 till 
* September, 1978. During the last 8 years it will be found that cement 
was not easily available in the market of West Bengal and there are cons- 
tant public complaints that cement was being sold in black market. Most 
of the cement that come to West Bengal are manufactured in factories situa- 
ted in Bihar, Orissa, Madhaya Pradesh and Tamilnadu. It is now known 
to the Government that the dealers in collusion with the suppliers had 
great contribution in the matter of creating occasional scarcity condition 
for cement in West Bengal. Studying all these aspects, the Government 
of West Bengal had decided that unless there wasa neat distribution sys- 
tem of cement in the market of West Bengal, the chronic disease viz. scar- 
city of cement could not be cured. It is under that situation that the 
Government of West Bengal had taken the decision to take up distribu- 
tion of cement throughout the State and consequently the said Corpora- 
tion has been entrusted with the duty on approval of the Government of 
India. In order to ensure steady supply of cement,in West Bengal as well 
as to establish the proper system for distribution of cement of different 
categories of consumers, the Government of West Bengal for some time 
past had been considering to take up distribution of cement from the 
cement companies.. The purpose for this taking over is two fold, first to 
ensure cement supply to different government departments and Public 
Sector Undertakings so that all development projects undertaken by the 
State Government for welfare of the people of the State may go on unin- 
terrupted ; secondly, to set up an effective machinery to curb the wides- 
pread“blackmarketing in the cement markets in the State and to distribute 
cement to the people according to their need. Those persons against 
whom adverse police -or administrative reports were found, they were 
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excluded. Those persons who do not have any godown together with fina- 
neial viability were also excluded. It is denied that monopoly right 
of distribution and supply of cement has been granted to the corporation. 
What has been done is that, the corporation will be the distributing 
agency on behalf of the producers and manufacturers of cement, 
but the sales to the public under the public sales category will 
be done through the licensed dealers as before. It is not that the 
corporation has taken over the trade in sale of cement under 
the public sales category. There is no intention on the part of the 
corporation to interfere with private trade and commerce in cement. What | 
is being done is that the allotment of cement is being canalised through: 
the Corporation to the dealers instead of direct from the manufacturers 
to the dealers. This is notact of monopoly either on the part of the 
Central Government or of the Corporation but is a reasonable restraint 
on the trade in order to ensure accountability and prevent black marketing. ` 
A district list has not yet been finalised. The petitioners could not be 
allowed to continue as cement dealers without being selected -as such by 
the Corporation. 


4. On behalf of the corporation an affidavit-in- opposition has been 
filed by Sunil Chandra Guha, Commercial Manager, wherein it is stated 
that M/s. Ram Kumar Munnalal was involved in Asansol P. S. case No. 
94(7)/74 under section 6 of the Cement Control Act, 1948. The petitioner, 
however, were acquitted by the Court. 


5. Mr. Deb, appearing on behalf of the petitioners contended 
that creation of monopoly or canalisation of distribution of cement is 
without any authority of law. Provisions of section 18G of the 
Industries (Development and Regulation) Act, 1951 had not laid 
down any power in the Central Gavernment or the State Government 
to take away the entire business of distribution of cement and to 
grant a monopoly in favour of the State Government or the State owned 
corporation or in favour of any other person or persons. Under the 
aforesaid provisions of the,said Act, it is submitted,’ the government can 
lay down the rules and regulations for controlling the price or for regula- 
ting by licences, permits, etc. for storage, transport, distribution etc. of 
cement or to sell the same to the specified person or persons or authority ; | 
but they had no power to prohibit the sales or purchase by persons in 
whose favour licences have already been issued and to allow distribution 
of cement by wholly different agencies. Ia any event, Ít is contended 
that, there is no power or authority under the Cement Control Order, 
1967 whereby the Government can take over or monopolise the entire 
business of distribution of cement from the licencees. Clause 4 of the 
order does not give any power to the Central Government or the Cement 
Controller to create any monopoly. There is no provision in the Order 
of 1967 whereby the sole producer ora dealer or a distributor may be 
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appointed.- It is urged atape legislation for creation of monopoly 
in any trade is required. Schedule 7 list 3 -of item 21 of the Constitution 
confers power both on the State and the Central Government to create 
monopoly. _The-same must be done by a legislative body making an Act 
by following the proper procedure as laid down in the Constitution. Cla- 
use 4 of the Cement Control Order is not a law .by which regular 
trading can be totally stifled or a monopoly can be created. It is of 
limited . scope for ensuring the smooth running of the normal trade for 
controlling the price or for regulating the trade by licences and permits. 
Law to regularise normal trade cannot be used for creation of monopoly. 
This is a total abuse of powers of the executive. By creation of a mono- 
poly, a specific law has to be passed by Parliament or State Legislature. 
There is no such law in the instant case. Reliance was placed upon an 
unreported Bench decision of this Court in (1) State of West Bengal v. 
Jajodia Mercantile Company & Ors. Appeal No. 130 of 78° decided on 
August 1, 1978. a 7 

6. In Jajodia Mercantile Company’s case, the respondent No.1 a 
partnership firm was carrying on business as distributor of inter alia 
` paraffin wax including match wax in the State of West Bengal. The 
said goods were supplied to the firm by Burmah Shell Oil Storage and 
Distributing Company of {ndia Ltd. who in its turn used to get supply 
from Assam Oil Co. Ltd. Paraffin Wax Order was promulgated under 
section 3 of the Essential Commodities Act 1955. The said order contains 
provisions for appointment of a competent authority by gazetted notifica- 
tion. Director, Cottage and Small Scale Industries, West Bengal was 
authorised to exercise the powers and perform the functions of the com- 
petent authority for the whole-of the State of West Bengal. By a letter 
dated 29th December, 1977, the competent authority intimated the 
respondent No. 1 aboutthe appointment of the respondent No. 4—the 
West Bengal Small Industries Corporation Ltd. as the sole dealer under 
the said order for the purpose of supply of paraffin wax to the actual user 
with effect from Ist Decembes, 1977. It was contended on behalf of 
the respondent No. £ that the State could not create. monopoly in any 
trade or business by a mere executive order where a law relating to the 
control of the said business and/or for distribution of supply of the goods 
-concerned is existing. There was no provision for appointment of any 
sole dealer under the said order. The Court held that the paraffin wax 
order did not provide for creation of a monopoly in the matter of distri- 
bution or trade of paraffin wax. The court found that the State Govern- 
ment created a monopoly by an executive order and not by any law. Acc- 
ordingly the order of the appointment of the respondent No. 4 as the 
sole dealer in the matter of distribution of paraffin wax was declared 
illegal. ` 

-7, - Mr. Chatterji, appearing on behalf of the respondents contends 
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that the presènt change in the distribution of cement has been made in order 
to ensure stoppage of premium and to ensure that all licenced dealers 
appointed under West Bengal Cement Control Order do get equal quanti- 
ties of cement at regular intervals. According to Mr. Chatterji it is not 
correct to say the State wants to take over the trade or any monopoly ‘is 
being sought to be created. Whatia being done is that, distribution is 
being canalised through ECSC and the dealers will have to take deliveries 
of cement from ECSC instead of from the manufacturers direct. Reliance 
was placed by Mr. Chatterji on the decision of the Supreme Court in (2) 
Harisankar Bagla v. State of Madya Pradesh, (AIR 1954 SC 495) and (3) 
Glass Chatons Importers and Users Association v. Union of India, (AIR 
1961 SC 1514). 
8. In exercise of the powers conferred by section 18G and section 
. 25 of the Industries (Development Regulation) Act 1951 the Central 
Government promulgated the Cement Control Order 1967. 

Clause 4 of the said order reads as follows :— 

“The Central Government may, by order require any producer to 
sell cement to such person or class of persons or to transport the cement 
to such destinations by such mode of transport and on such terms and 
conditions, as may be specified in the order. ‘‘Producer’’ has been 
defined as “any person who manufactures cement”. 

9. The petitioners are not the producers of cement. They are 
dealers appointed under the Cement Control Order 1948. So it is not 
correct to say that the Government has taken over or monopolised the 
entire distribution of cement from the licencees. The licencees were never 
the distributors. Previously the dealers had direct contact with the prod- 
ucers or manufaeturers of cement and they used to get the supply ata 
fixed quota determined by the Cement Controller and to sell to the 
consumers at a fixed rate determined by the State Government. In the 
-present system, instead of getting the supply direct from the producers, 
the licenced dealers are required to get the supply from ECSC, a State 
Government Undertaking. It is well settled that a monopoly cannot be 
created without any law. Now, in the instant case it is to be determined 
whether a monopoly right has been created upon the Corporation and by 
creation of such monopoly right petitioners’ right to carry on trade as 
cement dealers has been affected or taken away by such action of the 
Cement Controller. Petitioners’ rights to carry on trade as licenced dealers 
have not been infringed in any way whatsoever. The producers might 
have been aggrieved by the impugned order as they are prevented from 

` selecting dealers and trading with them directly according to their own 
choice and on such terms and conditions as they like. 

10. (1) Paraffin's case which has been strongly relied upon by the 
petitioners, in my opinion, has got no application to the facts and circu- 
mstances of the present case. In that case, the dealership was taken 


a 
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away, by creatinga monopoly in favour of West Bengal Small Industries 
Corporation Ltd. and as a result the dealers were entirely ousted from the 
field of trade. Accordingly, this Court struck down the order creating 
sole dealership of Paraffin wax to the West Bengal Small Industries Corpo- 
ration Ltd. In the instant case neither the dealership ofthe petitioners 
nor the business of the producers of cement have been taken away by the 
impugned order. Only the distribution of cement has been canalised 
through the State owned corporation for the benefit of the public at large. 
These are regulating distribution of the cement for which powers have 
been conferred in section 18G of the Industries (Development and 
Regulation) Act, 1951. 

11. In (2) Harisankar Bagla’s case, clause (3) of the Cotton Textiles 
(Control of Movement) Order, 1948 was challenged. Under that clause 
the trade was required to take a permit from the Textile Commissioner to 
enable him to transport textile. The Supreme Court held that the policy 
underlying the order is to regulate the transport of cotton textiles in a 
manner that will ensure even distribution of the commodity in the country 
and make it available at a fair price to all. 

12. In (3) Glass Chaton’s case paragraph 6(h) of the Imports Control 
Order was challenged on the ground that it violated Art. 19(1)(g) of the 

- Constitution. Under the authority of that paragraph the Central Gover- 
nment or the Chief Controller may refuse to grant a licence or may direct 
any other licencing authority not to grant a licence, if the licencing autho- 
rity decided to canalise import and distribution thereof through special 
or specialised agenciss from channels: The Supreme Court held that, if 
canalisation of imports is in the interest of the general public, the refusal 
of import licence to applicant outside the agencies or channels 
decided upon, must necessarily be held also to be in the interest of the 
general public. The Court, therefore, held that paragraph 6(h) did not 
violate Art. 19(1)(g) of the Constitution. The provision of canalisation, 
however, has been laid down in paragraph 6(h) of the Import Control 
Act itself and it is true that no such provision is to be found in section 4 
of the Cement Control -Act. So it is to be determined whether powers 
conferred upon section 4 include the power of tanalisation. 

13. In (4) Shree Meenakhi Mills v. Union of India, AIR 1974 SC 
366, in exercise of powers conferred under clause 30(i) (b) of Cotton 
Textiles (Control) Order, 1948+a notification was made by which no prod- 
ueer of yarn for civil consumption shall „$ell or deliver any such yarn 
produced by him except to such person or persons and subject to such 
conditions as the Textile Commissioner might specify. The same notifica- 
tion contained another direction under powers conferred by clause 30(1) 
(a) of the 1948 Order that every producer of yarn for civil consumption shall 
sell or deliver such yarn only to 5 channels of distribution mentioned there- 

in on the basis of the directions that might be issued from time to time by the 
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Textile Commission. These 5 channels are (a) the nominees of the State 
Government (b) the Handloom Promotion Council, Madıas (c) The Cotton 
Textile Export Promotion Council, Bombay (d) Federation of Hossiery 
Manufacture’s Association of India, Bombay and (e)any other person as 
may be nominated by the Textile Commissioner in this behalf. It was 
contended that the impugned orders requiring the producers to deliver 
yarn only to 5 channels of distribution mentioned therein created monopoly 
in favour of specified persons, and therefore, there was violation of Art. 
19(1)(f) and (g) of the Constitution. The 5th channel of. distribution viz. 
“any other person as may be nominated by the Textile Commissioner” 
was attacked on the ground that there was no classification and it conferred 
arbitrary power of choice. The Supreme Court upheld the validity of the 
Notifications and observed that the distribution control is intended to 
ensure availability of yarn at reasonable or fair price. Profiteering hoar- 
ding, cornering are the evils to be eliminated. **** Black marketing as 
the expression goes is to be weeded out in this manner. eee Elimina- 
tion of persons who have hoarded or cornered or are unscrupulous 1n 
distribution is prevented in public interest. This is a reasonable restriction 
in the interest of the general public and 1s contemplated in Art. 19(6) of 
the Constitution. 3 

14. In (5) Shatnagars & Co. v. Union of India, AIR 1957 SC 478 
the importers resorted to malpractices leading to speculation and fluctuation 
in prices. Fhe Government, therefore, canalised distribution of goods by 
inviting traders for the grant of import licences. The Supreme Court 
held that it was open to the Government in national interest to intervene 
and regulate the distribution in a suitable manner, 

15. In (6) Munnalal Jain v. State of Assam, AIR 1962 SC 386, the 
Assam Food Grains (Licencing and Control) Order, 1961 ‘conferred power 
on the authority to have regard to Co-operative Societies in the grant of 
licences. The Supreme Court held that such preference did not create a 
monopoly. The Co-operative Societies in village were held to be in a 
better position for maintaining or increasing supplies and for securing 
equitable distribution and availability at fair prices in accordance with 
village economy. 

16. Canalisation orders have been upheld by the Supreme Court as 
reasonable within Art. 19(6) of the Constitution in (7) M/s. Daruka & Co v. 
Union of India, AIR 1973 SC 271. Im that,case the Supreme Court held 
that dominant purpose of the scheme which was challenged in the case was 
canalisation and not to acquire “the business or goodwill of traders in 
favour of the Corporation. Relying upon the (3) Glass Chaton’s case the 
Court said that the scheme of canalisation was not acquisition of right to 
carry on trade but it meant only the recognised agency could carry on 


trade. 
17. In (8) Daya v. Joint Chief Controller of Imports and Exports 
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‘AIR 1962 SC 1796, the question of canalisation of the trade was again 
taken up by the Supreme Court. The Supreme Court held that the choice of 
the State Trading Corporation and the granting to it of quotas was neither 
beyond the powers conferred upon the licencing authorities under clause 
6(h) of the Export Control Order nor was otherwise open to objection. 

18. Reliance was placed by the petitioner upon an unreported 
decision of Rajasthan High Court in (9) Sunder Narayan v. Union of India 
(Civil Writ Petition No. 648/78) decided on 23rd October, 1978. In that 
case the petitioners challenged the action of the respondent Nos. 1 to 4 
by which the Collector has issued an order to the effect that the 
quota of cement for the period October to December 1978 shall be allotted 
to the Co-operative Socities and it shall be distributed to the consumers 
only through Co-operative societies. It was contended on behalf of the 
petitioners that in view of the distribution policy of the Government, the 
petitioners and other stockists have been completely eliminated in the dis- 
tribution of cement to the general public as such distribution is to be made 
now tbrough the Co- -operative Societies alone. The Cement Controller 
of India has issued an order on- 25th September, 1978 directing all the 
producers of cement not to despatch any cement under fiee sale category 
to any stockist in Rajasthan after Ist October, 1978. Thus all the present 
stockists of cement have been eliminated from the cement trade, though 
terms of the r licences were yet to expire. 

19. Clause (g) of the Rajasthan Cement Control Order 1974 defines 

“stockist” as under : 

Stockist means a person, who deals in cement involving the purchase, 
sale and storage for sale of cement but does not include a manufacturer of 
cement. 

20. Clause 14 of Rajasthan Cement Control Order was substituted 
which provided “Ho licencee shall acquire cement for sale except under the 
authorisation issued by the State Government or the Collector within the 
logal limits of whose jurisdiction the place of business of the licencee is 
siluated. The Court as of opinion that the Government could not create 
monopoly rights in’ favour of the Co- -operative Societies excluding the 
present licenced holders as a class. The amended clause was held to be 
valid and the authority prescribed.under the said clause was directed to 
consider the applications of all the licences on merits. The order creating 
the monopoly rights to the Co-operative Societies was, however, struck 
down. ` ; ; 
21. In my opinion, the above decision of the Rajasthan High Court 
has got no application to the facts and circumstances of the present case. 
In Rajasthan’s case the “stockist” were completely eliminated in the cement 
trade. Not only distribution but the Co-operative societies were permitted 
to sell the commodity direct to the consumers as a result the licencing 
stockists were > wholly ousted. In the. instant case the licenced cement 
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dealers’ have not been eliminated in the cement trade. They are entitled 
to carry on their business of selling cement to the consumers but under 
the New State policy they were required to apply for fresh licences. 

22. So, it is manifestly clear that the impugned order of Controller 
of Cement passed under Section 4 of the Cement Control Act by which the 
producers were asked to sell cement to the ECSC, a State Government 
Undertaking, the entire quota of free sale cement allotted to the State of 
West Bengal, did not create a monopoly ın favour of the ECSC, but cana- 
lised the distribution of cement in the State of West Bengal through the . 
said Corporation and that power is within the powers conferred upon the 
Cement Controller under Section 4 of the Act. 

23. It is next contended by Mr. Deb, that clause 4 of the Cement 
Control Order 1967 is yiolative of Arts. 14, 19(1)(f) and (g) of the Consti- 
tution inasmuch as the powers conferred upon the Controller are unguided 
and absolute. -No criteria, no standard, neither. any method nor any cir- 
cumstances have been laid down for exercise of such powers under clause 
4. No provision for any appeal, revision or review has been provided 
for, against the crders passed by the Cement Controller under clause 4 
of the said order. 


24. Where no rule or principle to guide the Cement Controller is 
provided for in the Order or where no check or control by higher authori- 
ties is intended, the Cement Controller is to be guided by the provisions of 
section 18G of the Industries (Development and Regulation) Act, 1951 as 
well as by clause 4 of the Cement Control Order. The rules or principles 
for guidance are first, equitable distribution, and second availability at 
fair prices. The price has been fixed under the Order. The price at which the 
producer will sell that has also been fixed and the maximum price at which 
cement may be sold by a dealer is to be fixed by the State Government. 
Moreover, the Cement Controller has got no power to grant or refuse any 
licence. It is true that no appeal has been provided for in the order but 
if an order of the Cement Controller is found to be arbitrary, malafide or 
without jurisdiction, the remedy is available to an aggrieved party to 
challenge the said order of Controller under Art. 226 of the Constitution. 
So, in my opinion, clause 4 of the Cement Control Order 1967 does not 
offend Art. 14, 19(1)(f) and (g) of the Constitution. 

25. It is next contended by Mr. Deb that the authorities cannot 
override the statutory licencing power by any policy of the State. Pro- 
cedure has been laid down in the West Bengal Cement Control Act, 1948 
as to how a person has to be given a licence or how his licence has to be 
suspended or cancelled. Existing dealers who hold valid licences under 
the said Act, their right of trading could not be affected by any executive 
action. The District Authorities have flouted even the declared State 
policy. A large number of existing dealers most of whom have police 

cases against them have been appointed dealers. 
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26. It is contended by Mr. Chatterji, appearing for the respondent 
that in 1951 the Industries (Development and Regulation) Act was passed 
and the said Act was enforced throughout India with effect from May 8, 
1952. Under Section 2 of the said Act, Parliament declared that it was 
expedient in the public interest that the Union should take under its con- 
trol the industries specified in the First Schedule. “Cement”? was one 
of the industries specified in the First Schedule. Atfer the said declara- 
tion, it is submitted, that the State Legislature has lost jurisdiction to 
legislate on the scheduled industries and under Art. 162 of the Consti- 
tution the extent of executive power extends only to subjects on which 
State Legislature has power to legislate. The State Government annot 
exercise any executive power of control over the scheduled industries 
subsequent to 8th May, 1952. Necessarily, the-licenaing provisions made 
under West Bengal Cement Control Act, witha view to exercise control 
Over its distribution etc, have’ lost their. force after 8th May, 1952. At 
Present distribution of cement is controlled by the Cement Control Order 
issued by the Central Government under Section 18G of the Industries De- 
velopment Act. Under clause. 4 of 1967 Order, ECSC has been nominated 
to which the manufacturing company is requited to deliver its cement so 
far as West Bengal is concerned and ECSC will appoint dealers. throughout . 
West Bengal. It is argued that ECSC is not bound by any of the provi- 
sions in making appointments of dealers. 


_ 27. Under Entry 33 of list 3 of 7th Schedule to the Constitution the 
State Government is competent to legislate trade and commerce in, and 
the production and supply and distribution of the products of any industry 
where the control of such industry by the Union is declared. by Parliament 
by law to be expedient in the public interest, and imported goods of the 
`- same kind as such products. The grant of licence is also concerned with 
the production, supply and distribution of the products of any industry 
declared under Section 2 of the Industries (Development and Regulation) 
Act (vide (10) Bishnupada Kunkri v. District Controller, Food & Supply, 
1976 (2) CLJ 499). The Cement Control Order 1967 does not 
lay down any procedure for licencing. An order under clause 4 of 
the Cement Control Order 1967 passed by the Controller of Cem- 
ent asking the manufacturers to supply cements of the West Bengal 
quota to ECSC has nothing to do with granting of licences to the cement 

‘dealers under the Cement Control Act, 1948. That Act has neither been 
— repealed nor amended. In my opinion, it has not lost its force after 8th 
May, 1952 as contended by Mr. Chatterji. Under the Cement Control 
Act 1948 applications for licences shal! have to be made to the Director 
of Consumer Goods, West Bengal-or to any officer authorised in writing 
in this behalf by the said Director. ECSC, a State Government Under 
taking cannot exercise powers of granting licences under the West Bengal 
~ Cement Control Act 1948. The Cement Control Order 1967 does not 
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confer any such power on the ECSC for granting licence to the Cement 
dealers. The Director of Consumer Goods cannot delegate its power 
to ECSC who 13 not an officer of the State Government The petitioners 
who are the existing licence holders could not be compelled to apply for 
fresh licences to ECSC by an executive order. Unless petitioners’ licences 
are etther suspended or cancelled by any authority of law, their licences 
must be held to be valid and subsisting as such the existing licence holders 
are not réquired to apply for fresh licences. They are entitled to carry on 
their business under the existing licence. 

28. In the result, these nine Rules are made absolute in part. The 
order passed by the Cement Controller under clause 4 of the Cement 
Control Order, 1967 entrusting the West Bengal Essential Commodity 
Supply Corporation Ltd. as the sole distributor of cement in West 
Bengal is held to be valid. Clause 4 of the Cement Control Order is intra 
vires. 

29. Leta Writ of Mandamus be issued commanding the respondent 
Nos. 2 and 3 to issue directions upon the respondent No. 4 to supply 
appropriate quota of cement to the petitioners on the basis of their existing 
licences until the expiry of the said licences or their licences are cancelled 
in accordance with law. 

30. There will be no order as to costs. f 

This order, however, shall not prevent the petitioners to apply for 
renewal of their licences in accordance with law. 

Let the operation of the order remain stayed for a period of two 
weeks from date as prayed for by Mr. Arun Prakash Chatterji learned 
advocate appearing on behalf of the Essential Commodities Supplies 


Corporation. 
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West Bengal Estates Acquisition Act, 1953— Preparation of Revisional 
Records— West Bengal Estate Acquistion Rules, Rule 26, Cl. (K)— Record- 
ing of right of easement. 

Indian Evidence Act, 1872, sec. 114— Presumption of continuance of 
ap existing thing — Prescriptive right, Principles of law relating to. 

Parul Bala with several other plaintiffs filed a suit against Bhabendra 
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and other defendants for declaration of plaintiffs’ right of way overa stup 
of land and for injunction. Some of the plaintiffs (Parul Bala not being 
one of them) entered into a compromise with the defendants. The trial 
court dismissed the suit on compromise. Parul Bala preferred an appeal 
against the decision, the lower appellate court dismissed the appeal. Parul 
Bala then came to High Court on Second Appeal. The appeal was 
allowed and the case remanded to lower appellate court for rehearing 
according to law. After remand, the lower appellate court noted that CS 
Record entered the suit plot as a doba while the RS Record described it 
as a pathway, the said court allowed the appeal of Parul Bala and decreed 
the suit. Defendant No. 1 Bhabendra preferred an appeal to High Court 
and contended that the lower appellate court was wrong in assessing the 
evidence and in deciding that Parul Bala had acquired right of way by 
prescriptive right or lost grant and that RS Record did not prove user of 
the plot from time immemorial. 

HELD: The lower appellate court was right in making the conclu- 
sion that the plaintiff had easement right over the disputed passage on the 
basis of lost grant and prescription. (Para 8) 

In case of a conflict between the entry in the Records prepared under 
the Bengal Tenancy Act and the entry in the Revistonal Record prepared 
under the West Bengal Estates Acquisition Act, it is the latter entry which 
must prevail. {Para 10) 

Sometimes a retrospective presumption may be drawn from the entries 
in a Record of rights. The court haying regard to the facts of a particular 
case and the surrounding circumstances ts entitled to presume botha forward 
and a backward continuity of the said entries. Clause (K) of Rule 26 of the 
West Bengal Estates Acquisition Rules provide for recording ef any right of 
way or other easement attaching to the land for which record-of-rights is 
being prepared or revised. (Para 12) 

The lower appellate court having drawn an inferenee of right of pathway 
from the long user by the plaintiff and her predecessors did not commit any 
error of law warranting interferance in Second Appeal. (Para 14) 

The finding of the lower appellate court about the existence of a right 
of pathway_was based mainly upon the assessment of oral evidence given by 
plaintiffs’ and defendants’ witnesses. The said findings „are held conclusive 
and not open to challenge in Second Appeal. ; (Para 16) 

The appeal is dismissed. _ 
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The judgment of the Court was as follows : =- 


The point for consideration in this second appeal is whether or not 
on the basis of lost grant or by prescriptive user, the plaintiff-respondent 
No. 1. Sm. Parul Bala Dasi, has any right of way over the disputed strip 
of land measuring 13 feet in length and 10 feet in breadth lying on the 
north-west of C.S. plot No. 507 corresponding to R.S. Dag No. 744), 
Khatian No. 115 Mouza Jadavpur, Originally, Parul Bala, the plaintiff 
respondent No. 1, along with five others had filed the suit out of which 
this second appeal arises inter-alia for declaration of the plaintiffs’ right of 
way and for further declaration that the defendants were not entitled 
to obstruct the enjoyment of the said riglit and for permanent injunction to 
restrain the defendants from interfering with the said right of the plaintiffs. 
Subsequently, a prayer for mandatory injunction was inserted by the amen- 
dment of the plaint of the suit. Subsequently, the plaintiff nos. 1,3 and 
4 jontly with the contesting defendants had filed petitions of compromise. 
The learned Munsiff, Ist court, Alipore, had dismissed the suit on compro- 
mise in terms of the said petition so far as the plaintiff Nos. 1,3 and 4 
are concerned. The trial court had also dismissed the suit on merits with 
costs. Parul Bala, the plaintiff No. 5, being aggrieved by the said decision 

‘had preferred an appeal in the lower appellate court. The learned Subordi- 
nate Judge had dismissed the said appeal. Thereafter, Sm. Parul Bala 
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had preferred S.A. No. 1721 of 1972. On 28th June, 1974 I had allowed 
the said appeal and had remanded the matter to the Lower Appellate 
Court for re-hearing in accordance with law and in the light of the obser- 
vations contained in the Judgment. I had {nter-alia observed that the 
Lower Appellate Court would be entitled to consider whether additional 
evidence should be received. 

2. After remand, the learned Subordinate Judge, 4th Court, Ali- 
pore, has allowed the appeal of the plaintiff No.5 and has decreed the 
suit. The learned Subordinate Judge has declared the plaintiff No. 5’s 
right of way over the disputed strip of land by lost grant as wellas pres- 
criptive user The learned Subordinate Judge has also granted decrees for 
permanent and mandatory injunctions against the defendants. 

3. Mr. Sudhis Dasgupta, learned Advocate for the appellant, bas 
submitted that the Judgment of the lower appellate court is nota proper 
judgment of reversal. Mr. Dasgupta has further submitted that the lower 
appellate court misread the evidence when it observed that immemorial 
user either by prescriptive right or by lost grant had been established. 
According to Mr. Dasgupta, the lower appellate court erred in law in 
not applying the correct legal tests for ascertaining whether a presumption 
of lost grant could be made on the proved facts of the case. Mr. Dasgupta’s 
further submission is that there was no conflict between the C. S. and the 
R.S. Records and even the R.S. Records did not prove that the plaintiffs 
or any of them had acquired a prescriptive right of user. Mr. Dasgupta 
also submitted that the Lower Appellate Court did not consider material 
parts of the evidence and it was also patently wrong when it had observed 
that the P. Ws. were not cross-examined with reference to their state- 
ment made during examination-in-chief about the. existence of the dis- 
puted pathway. 

4. Before I discuss whether or not the lower appellate court was 
correct in finding that the plaintiff No. 5 had successfully proved her 
case of easement right over the disputed passage on the basis of Lost 
Grant and Prescriptive Right. I may briefly set out the relevant principles 
of law. ‘Prescription’ has bzen defined as a title acquired by use or 
enjoyment had during the time and in the manner fixed by law. Under 
the common law an enjoyment in order to confer title by prescription 
must have continued from the time of human memory. To obviate the 
difficulty of proving the doctrine of lost grant was evolved (vide Gale 
on Basement, 14th Edn., Chapter IV, page 133). ‘‘When the court finds 
an open and uninterrupted enjoyment of property for a long period unex- 
plained, Omnia praesumuntur rite ease acta, and the court will, if reaso- 
nably possible, find a lawful origin for the right in question” (vide Farwell 
J. in (1) Att-Gen v. Simson, (1901) 2 Ch. 671 (698) quoted by Mookerjee 
ACJ. in Kashi Nathy. Murari Chandra, 31 CLI 501). (See also Gale 
on Easement, 14th Edn. at page 137). According to these authorities 
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the gist of the principle upon which a modern lost grant is presumed 
is that the state of affairs is otherwise unexplained. The leading case on 
the doctrine of lost grant is (2) Dalton v. Angus, (1878) 4 QBD 162 ; (1881) 
Appeal Cuses 740. The House of Lords in the said case held that where 
there had been upward of 20 years uninterrupted enjoyment of an easement 
there would be a presumption of Lost Grant. The said presumption of 
Lost Grant cannot be rebutted by proving that no grant in fact was 
made because the long enjoyment either estops the servient owner from 
relying on such evidence or overrides it when given. But at the same 
time, the House of Lords in (2) Dalton y. Angus a upheld the view of 
Thesiger KJ. of the Court of Appeal that the presumption of Lost Grant 
may be negatived by showing legal incompetence as regards owner of the 
servient tenement to grant an easement, ora physical incapacity of being 
obstructed as regards the easement itself, or an uncertainty or secrecy 
of enjoyment putting out of the category of all known easements.” 
Gale on Easements, 14th Edn. page 142 has set out a passage from the 
judgment of the Court of Appeal in -(3) Tehidy Mineral Ltd. v. Norman 
(1971) 2 QB 28, which has pointed out the effect of (2) Dalton v. Angus 
(supra). Their Lordships observed that uninterrupted enjoyment must 
have the necessary qualities to fulfil the requirements of prescription. In 
other words, the character and nature of enjoyment for acquiring easement 
by lost grant are same as those for acquiring a prescriptive right. 

5. Various decisions cited by Mr. Dasgupta, learned Advocate for 
the appellant, really affirm the above principles that to raise a presumption 
of lost grant there must be uninterrupted enjoyment of the right for at 
least 20 years openly as of aright. An enjoyment which is permissive or 
otherwise explained cannot be as ofa right and, there'could be no acqui- 
sition of an easement right by lost grant even when suchright has been 
enjoyed for more than 20 years. Banerjee J. in (4) Shaikh Khoda Buksh 
v. Shaikh Tajuddin, 8 CWN 359 at page 360-61 pointed out that in order 
to raise a presumption of lost grant the particular user must be as ofa 
Tight. The learned Judge with approval quoted the following passage 
from U.N. Mitter’s Law of Limitation and Prescription, 3rd. Edn., page 
424 (foot-note) :- 

“The nature and character of the servient land, the friendship 
or relationship between the servient and dominent owners, and the 
circumstances under which the user had taken place, may induce the 
Court to hold that the enjoyment was not ‘‘as of right” although there 
is no direct proof that the enjoyment was had with the permission of 
the servient owner.” A 

Banerjee J. in (4) Shaikh Khoda Buksh v. Shaikh Tajuddin (supra) reman- 
ded the case to the lower appellate court for determining whether the user 
had been as of a right or was of a permissive nature. Pigot and Rampini. 
JJ. in (5) Messer Mullick v. Hafizuddi Mullick and others 13 CLJ 316, 
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took the same view regarding the elements to constitute user as of a right. 
The above principle enunciated by Banerjee J. in (4) Shaikh Khoda Buksh 
v. Shaikh Tajuddin (supra) was relied upon by a Division Bench of Patna 
High Court in (6) Nasiruddin and Another v. Deokali and others, AIR 1929 
.Patna 124 and by a Single Bench of the Bombay High Court in (7) Tuka- 
ram Bajaram Suple and Others v. Sonha Chindhu Mali, AIR 1959 Bombay 
63. Mr. Dasgupta has also drawn my attention to the decision of the 
Supreme Court ın (8) Manohar Das Mohanta v. Charu Chandra Pal and 
others, AIR 1955 SC 228 at page 230-31. The Supreme Court in Monohar 
Das Mohanta v. Charu Chandra Pal and others (Supra), held that presump- 
tion of lost grant could not be made if there was no person competent to 
make a giant or the grantee would be incompetent to be a recipient of such 
grant. This was the basis of the principle that there could be no presu- 
mption of lost grant in favour of a fluctuating body of persons (see 
observations of Bijan Kumar Mookherjee J. in (9) Asrabulla and others v. 
Kismatulla Haji Chaudhury and others, AIR 1937 Calcutta 245, which was 
approved by the Judicial Committee in (10) Lakshmidhar v. Rangalal, AIR 
1950 PC 56 and by the Supreme Court in (11) Rafa Braja Sundar Deb and 
Another v. Moni Behara and others, AIR 1951 SC 247. 

6. But at the same time it is necessary to bear in our minds that 
Banerjee J. in Shaikh Khoda Baksh v. Shaikh Tejuddin (Supra) had also laid 
down that whether an inference of lost grant from user would be proper 
and legitimate would be a question of fact. Sir Asutosh Mookerjee ACJ 
and Sir Ernest Edward Fletcher J. in (12) Kasi Nath Bhattacharjee and 
others v. Murari Chandra Pal, 31 CLJ. 501, allowed a Letters Patent appeal 
from the judgment of Newbould J. {nter-alia holding that the question 
whether an inference of lost grant should be made from 20 years user was 
a question of fact for decision by the court of fact and not by the High 
Court in Second Appeal. In this connection see also the observation in 
(13) Siri Kanta Pal and Another v. Radha Gobida Sen and Others, 33 CWN 
517. The Subordinate Judge having found the legal origin had been 
established, it was not competent for this Court in Second Appeal to 

- interfere with the said finding. Therefore, in order to succeed, the defen- 
dant appellant must establish that the lower appellate court had commi- 
tted some error of law, ¢.g, by not applying correct principles of law or 
by reason of misreading or non-consideration of evidence etc. 


7. Mr. Dasgupta, learned Advocate for the appellant, has relied 
upon the observations of the trial court to the effect that the suit plot and 
also some other plots, namely, plots Nos. 504, 506, 509, 510 belonged to 
different groups of families who were not only close neighbours but were 
also related inter se. These families had their homestead along with the 
tank and garden scattered over these plots. Therefore, the trial cout 
had inferred that there was no common pathway “but the people who 
were mostly neighbours and relations might have passed over these land 
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by way of mutual understanding and convenience. By so passing and 
using the lands there, can there be any right of easement or way over 
these plots. The answer is in the negative.’ The trial court in this 
connection had relied upon the decision in (13) Siti Kanta Pal and Another 
y. Radha Gobinda Sen and Others (supra) and (5) Messer Mullick vy. Hafiyu- 
ddin Mullick and Others (supra). 

8. The Lower Appellate Court in its judgment after remand did 
not specifically deal with the above aspect of the case. The approach of 
the lower appellate court was that the existence of the pathway over the 
disputed strip of land had been proved. The same was found to bea 
continuation of a village pathway. According to the lower appellate court 
the plaintiff by evidence had proved the user of the said pathway since time 
immemorial and, therefore, the plaintiff had easement right over the 
disputed passage on the basis of lost grant and prescription. Iam unable 
to hold that the lower appellate court had committed any error of law in 
making the above conclusion in favour of the plaintiff No. 5. The 
Revisional Records were finally published during the pendency of this 
case. In the finally published R.S. Khatian the C.S. Plot No. 507 was 


split up into Plot Nos. 844and 845 and the total area was shown as .0572 : 


acres which was a little more than the area recorded in the C. S. records. 
The R.S Dag No. 844 was recorded asa rasta with the rematks that the 
plaintiff No. 5 and others had a right of way over the same. The lower 
appellate Court has held that the trial court was not right in not considering 
the presumption of correctness of the said R.S. Khatian which stood in 


favour of the plaintiffs. The lower appellate. court has placed strong 


reliance upon the R.S. Khatian. 

9. Mr. Dasgupta, learned Advocate for the appellant, has submitted 
that there was no conflict between the C.S. Records which described the 
suit plot as a doba and the R.S. Records. According to Mr. Dasgupta 
each record had its presumption and the R.S. records did not prove user 
of the suit plot from time immemorial. Mr. Dasgupta in this connection 
relied upon the observations of Mukherjee J. in (14) Jatindra Nath 
Mullick v. Satya Kinkar Sain, 42 CWN 445 at page 447. The C.S. records 
are evidence of the state of things in existence at the time of their final 
publication. The records do not say that the irrigation rights were based 
on ancient grant or immemorial user. They were undoubtedly recognised 
at the time when the records were prepared but we get no indication as to 
how, or when, they were created.” 


10. In the instant case the suit plot was recorded as a doba in Dag 


No. 507, C.S. Khatian No. 115., In the R.S. Record, however, in Column ' 


23 the suit plot has been described as a pathway for the owners of the 
neighbouring plots. Thus, the C.S. and the R.S. Record are not consistent. 
Mudholkar J. in (15) Shri Raja Durga Sing of Solon v. Dholu and others, 
AIR 1963 SC 361 at page 364 (right hand column) observed :— 


` 
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_ “The learned Judicial Committee has omitted to bear in mind the 
Provisions of Section 44 of the Act which give a prescriptive value to 
the entries in revenue records. It was argued before us that there 

“Are prior entries which are in conflict with- those on which the learned 
. District Judge has relied, It is sufficient to say that where there is 
“such a conflict with those’ on which the learned District Judge has 
relied, it is the Jater entry which must prevail. Indeed from the 
language of Section 44 itself if follows that where a new entry is subs- 
tituted for an old one it is that new entry which will take the place of 
the old one and will be entitled to the presumption of correctness 
until and unless it is established to be wrong or substituted by another 
entry.” l an 
These observations of the Supreme Court with reference to presumption 
of records under the Punjab Tenancy Act, 1887 may be equally applied in 
case of a conflict between the entries in the records prepared under the 
Bengal Tenancy Act and the entries in the revisional records prepared 
under the West Bengal Estates Acquisition Act. ‘ 


_ l. The respondents have also relied upon the decision of the 
Supreme Court in (16) Ambica Prosad Thakur and Others v, Ram Ekbal 
Raj, AIR 1966 SC 605. The survey records of 1882, 1895, 1904 and 1909 
produced in the said case disclosed that the ancestors. of the plaintiffs had 
some of the frontier plots of Dubhamal. The question was whether any 
inference should be drawn whether the ancestors of the plaintiffs held these 
plots during 1845 to 1863, Rachawat J. in Ambika Prasad Thakur and 
others v. Ekbal Rai (Supra) at page 612, paragraph 15_had observed :— 

“Now, if a thing or a state of things is shown to Exist, an infere- 
nce of its continuity within a reasonably proximate time both forwards 
aħd backwards may sometimes be drawn. The presumption of 
future continuance is noticed in Illustration (d) to section 114 of the 
Indian Evidence Act, 1872 In appropriate cases, an inference of the 
continuity of a thing or state of things backwards may be drawn under 
this section, give a separate illustration. The rule that the presump- 

-tion of continuance may be operated retrospectively has been 
recognised both in India, see (17) Anangamanjari Chowdhurani v. 
‘Tripura Soondari Chowdhurani, 14 Ind. App. 101 at page 110(C), and 
England See (18) Bristow v. Cormican (1878) 3 AC 641 at pp. 669, 
670, (19) Doe v. Yound (1843) 8 QB 63: 115 ER 798. The Board 
observed’ in (20) Manmatha Nath v. Girish Chandra Roy, 38 Cal. WN 
763 at page 770 (AIR 1934 Cal. 707 at page 708) and (21) Hemendra 
Nath v. Jnanendra Prosanna, 40 Cal WN 115 at page 117 (AIR 1935 
-Cal 702 at page 704), that there is no rule of evidence by which one 
can presume the continuity of things backwards cannot be supported. 
The presumption of continuity weekens with the passage of time. How 
far the presumption may be drawn both backwards and forwards 
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depends upon the nature of the thing and the surrounding 

circumstances. 
Bachawat J „had further observed that in the case, before the Supreme 
Court the High Court had rightly refused to draw a backward ‘presump- 
tion. In view of these authorities which are binding upon me, I must 
reject the extreme submission that in no case a retrospective presumption 
can be drawn from the entries in a record of rights. The court having 
regard to the facts of a particular case and the surrounding circumstances 
is entitled to presume both a forward and backward continuity of the said 
entries. Undoubtedly. it is for a court of fact to decide whether or not 
such a backward presumption from the record should be made or not. 
Mr. Roychowdhury, learned Advocate for the respondent, has also pointed 
out that the above remarks about the right of user of the plot as a pathway 
for the owners of the neighbouring plots were authorised by the provisions 
of the West Bengat Estates Acquisition Act and the Rules framed there- 
under. Clause (k) of Rule 26 of the West Bengal Estates Acquisition 
Rules provide for recordirg ‘‘of any right of way or other easement attach- 
ing to the land for which record of rights is being prepared or revised.” 
In other words, the said entry about the right of user in the RS Records 
raised a presumption about the existence of a right of way. 

12. Therefore, it was for the defendants to rebut the presumption 
of the correctness of the said entries in the RS Records. There is consi- 
derable force in the submission made on behalf of the respondents that 
both the Trial Court and the lower appellate court bad found existence of 
a pathway and the user of the same for a long time (vide pages 7 and 8 of 
the paper book of the second appeal). But the trial court declined to up- 
hold the plaintiffs’ claim on the ground that the parties were méstly 
neighbours and relations and might have passed over those lands by way 
of mutual understanding and convenience. Therefore, by so passing and 
using the land of the other, they could not acquire any right of easement 
of way over these plots. The lower appellate court pages 17 and 20 of its 
judgment set out in the paper book found that the disputed passage 
was a partand parcel of the village pathway or rather a continuation 
of the same and the said passage was in existence since time immemo- 
rial, i : 
13. We may next take up the question whether the lower appellate 
court had erred in law in drawing an inference of prescriptive right from 
such Jong user of the suit plotasa pathway. The Judicial Committee in 
(22) Rejrup Koer v. Abul Hossain ILR (1880) 6 Cal. 394, held that enjoy- 
ment of a right of water-course on the defendant’s land for more than 20 
years would be referrable to a legal origin and such long user afforded 
evidence giving rise to a presumption thata grant or an agreement had 
been made creating an easement. In (23) Bhola Nath Nundi y. Midnapore 
Zamindary Co. ILR (1903) 31 Cal. 503, cultivators owning particular plots 


1979 (2) CLJ] Sri Bhabendra Nath Thakur v. Sm. Parul Bala Das 53 


had enjoyed from pasturage over the waste lands of the village. Lord 
Maċnaghten J: in the said case observed ;— ~ 
- It appears to their Lordships that on proof of the fas from time 
immemorial, there could be no difficulty in the way of the court finding 
`` a legal origin for the right claimed. 
Applying these principles -the lower ‘appellate court was entitled to hold 
that a long user of the suit land a8 a pathway raised a presumption of lost 
_ grant. - It was for'the final court -of fact to consider whether such user 
had been otherwise explained. It was not for the plaintiff to establish 
by: ‘positive evidence, the legal origin of their right and in case the defen- 
- dants fail to explain the facts and circumstances relating to ‘uninterrupted 
‘ and long user of the suit land as a pathway, the plaintiff No. 5 was 
bound to succeed. 

14. ‘Tn the instant case, the defendants stated that there was no 
existence of any pathway over the disputed plot of land they had altoga- 
ther denied that either the predecessor of. the plaintiff or the plaintiffs 
had been using the suit plot as a pathway for over 20 years. The defen- 
dants did not plead that they had granted permission to the predecessor of 
the plaintiffs ` to use the suit plot as a passage for approaching the village 

pathway. In this case Jong user of the suit- plot as a pathway has been 
found. The question is whether such user_was as of a right. In other 
words, whether such enjoyment and user had the qualities for acquiring 
either a prescriptive right or for raising a presumption for lost grant. A 
Division Bench of the Madras High Court in (24) M. Ratanchan Chordia and 
others v. Kasim Khaleell AIR 1964 Mad. 209; held that a long continued 
user gives rise to a presumption which is. however rebuttable .to proof to 
the contrary, that it must have been as of a right and not with the leave 
and licence of another. Their Lordships relied upon the decision in 1891 
App. Cases 228, AIR 1922 Mad Sand AIR 1921 Bom 430. The learned 
Judges in paragraph 11 of- their judgment held that the true meaning 
of the expression of a right is that the’ enjoyment of the right should not 
be secret or by stealth or by sufference or the leave and licence of another 
person. It should be nec precario. Dependance č on the will of another would 
render the right precarious by robbing it of all freedom and volition on the 
holder of.the right., The words ‘a user of right’ denote that it ig not enough 
that the right is merely exercised but that it should be exercised consciously 
in assertion of the right claimed. - A mere user of the right of way by 
passing and repassing may not as such be conclusive evidence on the ques- 
tion whether the user has- been as of right of not. But persons who 
exercise the right of ‘way need not openly proclaim that they are doing so 
because they have a right to do so. Their Lordships also correctly pointed 
out that there was nothing improper in a court drawing a presumption 
from long continuous user of right that such user which was open, noto- 
rious and persistent must have had a legal origin and must have been in 
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the conscious exercise of a right. The question 18 pre-eminently one of 
fact and while there are no infallible tests which could be applied to find 
out whether a user was one as of right or not it would not be improper 
for any Court to draw an inference from long user as such that it was 
rather as of right than not. I respectfully agree with the above statements 
of law and hold that the lower appellate court having drawn an inference 
of right of pathway from the long user by the plaintiffs predecessor and 
the plaintiff it cannot be said that it had committed any error of law 
warranting interference in second appeal. Another grievance of the 
appellant is that the lower appellate court had erred in law in observing 
that the plaintiffs’ witnesses were not cross-examined over the existence of 
the village pathway on the north of the disputed passage. The learned 
advocates for both parties took me through the oral evidence. I find that 
the lower appellate court in its judgment did not really observe that the 
plaintiff’s witnesses were not cross-examined with reference to their state- 
ments in examination-in-chief that the disputed plot was used as a passage. 
But the lower appellate court at pages 18 and 19 of the paper book had 
_ mentioned that the defendants did not cross-examine the witnesses on the 
question whether there was existence of a village pathway on the north of 
the disputed passage. The cross-examination of PWs 2, 3, 4, 5 etc. were 
confined on the question whether the CS plot No. 507 was being used as a 
_ passage for approaching the admitted village pathway. The lower appe- 
Nate court on analysis of the evidence found that the disputed passage was 
part and parcel of the village pathway and a continuation or an extension 
of the said village pathway. 

15. The lower appellate court has also found that there was no 
other passage for ingress and egress from the plaintiff’s plot. The same 
was taken as a strong circumstantial evidence of plaintiff's user of the 
disputed land as a pathway as of a right. The lower appellate court in 
this connection relied upon the report of the Pleader Commissioner who 
found existence of a village pathway running over the disputed strip of 
land and ultimately joining the Union Board road. The said commissioner 
also did not find existence of any other continuous pathway, from the 
plaintiff’s plot of land. 

16. Sitting in second appeal, I am not ina position to hold that the 
lower appellate court had committed any error of law by relying upon the 
said report of local inspection. In fact, the finding of the lower appellate 
court about the existence of a right of pathway was based mainly upon an 
assessment of oral evidence given by pluintiffs’ and the defendants’ witne- 
sses. Therefore, the said findings are held concluded and not open to 
challenge in second appeal. Thus the decision of the case depended upon 
the assessment of evidence about'the length of user and the character and 
nature of the same. Therefore, I am not ina position to interfere with 
the finding made by the lower appellate court that the plaintiff’s No. 5's 
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right of way on the basis of lost grant and prescriptive user had been 
established. 

17. Before I conelude I may mention that the lower appellate court 
had decreed the suit only so far as the plaintiff No. 5 was concerned and not 
the other plaintiffs. At this stage I cannot consider whether or not apart from 
the plaintiff No. 5 any other plaintiff -had a right of way over the suit land. 

For the foregoing reason, I dismiss this appeal. 


18. Inthe facts and circumstances of the case, both parties will bear 
their respective costs throughout. 


P.R. 
[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Jusiice Manash Nath Roy 
Decision : June 22, 1979 
Ganga Cold Storage Company Ltd. & Ors." ... .. Petitioners 
Versus 
State of West Bengal & Ors. a ... Respondents* 


Criminal Procedure Code, sec. 144— Whether after the statutory lapse 
of a proceeding under sec. 144 a writ application for inaction of the Police 
Authorities is maintainable. 

Constitution of India, Art. 226— Petition when maintainable. 

Petitioner company has been carrying on cold storage business. 
Employees of the company started agitation, abused the managerial staff 
disobeyed their orders and prevented their ingress to and egress from 
the company’s factory. From time to time company made complaints to 
the Police. One of the employees moved the application complaining about 
the conduct of the company, before the Executive Magistrate who directed 
O/C to enquire and report and directed the company not to remove 
plants, machineries, books and documents from the factory. The company 
_ also moved the Court of the Executive Magistrate for an order of restraint 
upon the employees from obstructing freo ingress and egress of its 
Directors and loyal staff, whereupon the Magistrate directed O/C to see 
that company’s Directors and loyal staff were not obstructed by the 
employees. After series of complaints, petitioner company on May 2, 1979 
moved the High Court for a Rule, alleging that even inspite of series of 
eomplaints to O/C and the order made by Magistrate, Police authoritics 
were inactive and not giving any protection and that because of such 
inaction, the fundamental right of the company to carryon its business 
was jeopardised. Even thereafter the employees wrongfully made unau- 
thorised collections of rents from tenants and stopped supply of water 
to them. Thereupon the company lodged a complaint with the O/C and 
moved a petition under sec. 144 of the Code of Criminal Procedure, which 

*C. R. No. 6027(W) of 1979. 
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is pending. The present Rule was obtained by the company not against 
the later proceeding under sec. 144 but against the earlier one which 
has lapsed after expiry of two months. The opposing respondents conten- 
ded that since the proceeding under sec. 144 Cr. P. C. had lapsed, the 
present application is not maintainable. Petitioner Company asserted that 
the writ application was maintainable because ils fundamental right to 
carry on its business was jeopardised. 

HELD: ‘An application under Art 226 of the constitution is main- 
tainable, but before moving such application, the person seeking an order or 
any Interference in this jurisdiction must establish that an application under 
sec. 144 was made and even inspite of the order made therein the authorities 
concerned are not performing obligations or discharging their duties duly 
and in accordance with law. (Para 26) 

In appropriate cases the High Court may interfere even after the 
statutory lapse of proceedings under sec. 144 Cr. P. C. if there is admitted 
danger to life and property. Inthe instant case it is apparent that the 
necessary threat or such danger to life and property in terms of the require- 
ments of sec. 144 were and are present and that would entitle the company 
an order directing the authorities concerned to discharge their function and 
obligations duly and in terms of the requirement of the statute viz., to give 
necessary help, assistance and protection to maintain peace, tranquility and 
property. (Para 27) 

Cases referred to :— 

(1) Jay Engineering Works v. State of West Bengal & Ors., AIR 1968 
Cal. 407 

(2) Mysore Machinery Manufacturers Ltd. y. State of Mysore & Anr. 
(1967) 2 LLJ 853 i 

(3) Excel Wear v, Union of India, AIR 1979 SC 25 

(4) Md. Golam Abbas y. Md. Ibrahim, 1978 Cr. LJ 496- 

(5) Madhu Limaye y. S. D. M. Monghyr, 1970 (3) SCC 746 

(6) Remjit Singh y Luchman Prosad, 7 CWN 140 

(7) Chanan Singh v. The Emperor, 42 Cr. LJ 90 

(8) Purna Chandra Tewari v. Sasgat Ali Mullick & Ors., AIR 1960 SC 
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A. K. Sen, Mahitosh Majumdar and Ashoke Ganguli .. for petitioners 
Amal Datta, Amal Baran Chatterjee =i .. for respondents Nos. 1 to 4 


Mukul Gopal Mukherjee ane Ashit Kumar Goman 
.. for respondents Nos. 5 to 14 

The judement of the C Court was as follows :— 

The petitioner No. 1, Shri Ganga Cold Storage Company Limited 
(hereinafter referred to as the said Company), is a public limited Company 
and registered under the Companies’ Act, 1956, the petitioner No. 2 is 
one of the Directors of the said Company and the petitioner No. 3 is its 
Secretary. ‘They moved and obtained the Rule, in which the concerned 
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- application for further directions dated 31, 5.79 and the prayer for renewal 
of-appropriate interim orders, is being :made,. ‘pursuant to the liberty as 
granted on 2.5.79, against the _purported inaction of the police authorities 
to render to them necessary- belp and aasistance, in due discharge of their 
duties and obligations under‘ the relevant statute, even inspite of the 
applications made under. „section “144 of the Criminal procedure Code, 
1973... i F TA 


2.- On the pleadiags, to which reference would be made hereafter, 
the main point for consideration in this case would bè; whether after the 
statutory lapse of a proceeding under. section 144 as mentioned above, a 
writ application, which was obtained during the currency of such procee- 
ding and for the inaetion of the police. authorities, would be maintainable, 

_ 3. It has been alleged by the- “said Company ` that its`employces 
started agitating. in or about February, 1979, over some of their purported 
demands;- without duly ‘submitting a charter of ` demand. It has been 
‘stated that oh and from 6th March, 1979, some of the ‘employees of 
the said Company started. abusing’ the managerial stafi and disobeying 
‘the orders and directions of the authorities concerned, which were 
duly given and announced. On such happening, it has been stated 
that on or about 7th: March, - 1979, a-written complaint was lodged 
with the officer-in-charge, Chitpore Police Station, by the Manager of 
the” said Company. It is ‘the. „case “of the said Company that for the 


1979; had engaged some Security Guards. ` It is. their case that there 
- was interference with the discharge of the -duties of these Security Guards 
- by ‘respondent Nos: 5 to 14, their friends, associates and aids. [n fact, 
` the allegations, as mentioned hereinbefore, ‘according to the said petitio- 
-ners, were also directed against “these ` persons. These respondents 
‘would hereafter be termed: as employee respondents, for convenience. 

4. Since the said Company ‘found -tbat obstructions were being 
created in the due discharge of the duties. of and by the concerned 
Security Guards, they on 9th March, 1979, lodged another complaint 
with the officer-in-charge `as mentioned above, against the wrongful acti- 
vities of the said employee respondents. : Ithas also been alleged that 
on and from 11th March, 1979, the factory premises. of the said Company 
were ‘forcibly “controlled ` by ‘the’ said’ employee respondents and the 
‘Secretary of the. said- Company; on being abused’ with filthy language, 
another written complaint was filed -with the officer-in-charge concerned 
:on Hth March, 1979. . On the said date, it appears that the said Company 
‘filed’a further complaint with the officer-in-char ge, for granting necessary 
aid, help and assistance to the Security Guards, who were appointed in 
the manner and for the purposes as mentioned above. 

5. It appears ‘from the pleadings in this proceeding that on 12th 
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March, 1979, one Shri Kalyan Kumar Roy, an employee of the said 
Company moved an application before the learned Executive Magistrate 
at Sealdah, whereupon the said learned Executive Magistrate, directed 
. the Officer- in-charge concerned, to enquire and report by 7th April, 1979 
and also directed that, in the meantime, the said Company should not 
remove the plant, machinery and the documents from the factory pre- 
mises. This Kalyan Kumar Roy, as mentioned hereinbefore is an employee 
of the said Company and he has alleged that intentionally and without 
any intimation, the said Company has closed the Gate of the Cold storage 
and were not allowing him and other employees from doing any job. It 
was further the allegation of the said Shri Roy that attempts were being 
made by the said Company to remove all materials from the Cold Storage, 
with a view to cause harassment to the employees concerned and to deprive 
them of their legitimate right to have their employment and more parti- 
cularly when they were employed with the said Company for more than 20 
years. It appears that on the same day, the said Company, through its 
Manager Shri Srinath Mohta, also moved the Court of the learned Execu- 
tive Magistrate, Sealdah for an order of restraint upon the said employee 
respondents, from causing obstructions to the free ingress and egress for the 
Directors, Managerial staff and other loyal staff/employees including the 
Security Guards, whose reference has already been made hereinbefore. On 
this application, it appears that the learned Executive Magistrate, directed 
the officer-in-charge concerned to see that ingress and egress of the said 
Company’s directors and managerial staff and workers including Security 
staff, are not obstructed by the employees concerned. 


. 6. Then on 23rd March, 1979, another complaint was lodged by the 
said Company with the officer-in-charge concerned through its Cashier Shri 
J. N. Rathi. In this complaint, it has been alleged that the said 
Shri Rathi was prevented from attending his duties and that apart, other 
allegations have been made to the effect that some of the employees belon- 
ging to the group of the said employee respondents, fercibly took away files 
containing various cash vouchers of the said Company, for the months of 
January and February, 1979 from his possession, apart from alleging that 
Sarbashree R. P. Singh, Kalyan Singh and Baleswar Misra, amongst other 
employees, threatened and asked him not to come again to the office and 
in case of his failure to act on such dictates, he would have to face dire 
consequences. On the same day, Sarbashree Suraj Ratan Motha and 
Srinath Motha, a Director and Manager of the said Company respectively, 
informed the Officer-in-charge concerned that the basis on which Shri Kalyan 
Kumar Roy, as mentioned hereinbefore, had obtained. the restraint order 
against the said Company, was not due and proper, as the said Company 
had not as yet declared any lock out. Such letters were addressed'as there 
was necessary enquiries by the officer-in-charge concerned, on the basis of the 
order as was made, on the application of the said Shri Kalyan Kumur Roy. 
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7. Since there were threats held out to the Manager of the said 
Company, on 24th March: 1979 another complaint was lodged to that 
effect with the officer-in-charge concerned and it has also been alleged that 
on 24th March, 1979, Shri J. M. Motha, the Secretary of the said Com- 
pany had resigned due to continuous thredts and feeling insecurity. There- 
after, on 25th March, 1979, the Supervison of the, Security staff of the said 
Company again lodged a complaint with the officer-in-charge concerned on 
the threats to them by the said employee respondents. This again, was 
followed up by requests of the said Company: on 31st March, 1979, to the 
Officer-in-charge concerned, for necessary police protection in order to 
enable the Manager of the said Company to go to the factory premises for 
the purpose of disbursing salaries or wages for the month of March, 1979. 
Even thereafter, on 5th April, 1979, another written complaint was lodged 
by the Chairman of the said Company with the officer-in-charge of Bhawa- 
nipore Police Station, that he ‘was being threatened by one Shri B. N. Roy 
and other employees belonging to the group of the said respondent emplo- 
yees. Such complaint was lodged: with the officer-in-charge Bhawanipore 
Police Station, as the threat as mentioned above was given at the residence 
of the complainant, which is within the said Police Station. 

8. I think the circumstances, which is the reason for the trouble, if 
any, or if at all, should be mentioned at this stage. The said Company, 
which is in cold storage business, apart from its business at its Head 
Office at 1, Chitpur Ghat Lane, Calcutta-2, found that it was no longer 
possible to continue with its business activities in the cold storage business 
economically, efficiently and conveniently and as such they decided to- 
close down the business activities of the cold storage, the ice manufactur- 
ing unit and the office relating thereto on and from 10th April, 1979. The 
said Company also by its notice dated 9th April, 1979 informed that the 
services of all the workmen/employees would stand terminated on and from 
the said date. It has also been informed that the Management, may how- 
ever, temporarily retain the services of certain employees, required for the 
purpose of effecting closure and/or matters incidental thereto, by issuing 
separate letters to that effect. The workmen concerned, whose services 
were so terminated, were also informed that in pursuance of the concerned 
closure, they would be paid in lieu of notice, compensation and other legal 
dues, if any, in accordance with the provisions of section 25FFF fead with 
section 25F of the Industrial Disputes Act, 1947 and thé date, time and 
place of payment of compensation and other legal dues as above would be 
duly notified to them. -Such decision was taken in terms of the 
resolution of the meeting of the Board of Directors of the said Company, 
held on 9th April, 1979, which would be available from the Annexure “M?” 
to the petition. It also appears that in terms of section 146 of the Com- 
panies Act, 1956, the said company gave the necessary notice to the 
Registrar of Companies of West Bengal on 9th April, 1979. 
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9. As the said Company found that the said employee respondents 
unauthorisedly cariying on a tea stall inside the factory premises at No. 1, 
Chitpur Ghat Lane, Cossipore, Calcutta-2, so on 21st April, 1979, they 
also brought that matter to the knowledge and- notice of the Offiecer-in- 

charge concerned and thereafter. on Ist May, 1979, another written complaint 
was lodged with the said Officer-in-charge regarding illegal and arrogant 
attitude of the said employee respondents in the matter of collection 
of rents from some of the tenants of the said Company. 1t should be 
noted that there are certain tenants of the said Company and they have 
alleged that the said employee respondents have collected rents from them 
unauthorisedly. After the series of complaints as mentioned above on 
2nd may, 1979, this Court was moved for a Rule, alleging (a) that even 
inspite of the series of complaints to the Officer-in-charge concerned and 
the order as made by the learned Executive Magistrate, Sealdah, the 
police authorities are inactive and in fact they are not rendering necessary 
aid and assistance for the protection, either. of the properties belonging 
to the said Company or the threats committed to the officers and emp- 
loyees as mentioned above and (b) that by such inaction of the police 
authorities, the fundamental right of the said Company tocarry on its 
business, has been interfered with or jeopardised. It should also be 
noted that while issuing the rule, no inteiim order was granted. But liberty . 
was given to the said Company to ask for appropriate interim order on 
the same application, after serying the copy of the same on the respondents 
- concerned. Thereafter, the prayer for interim order came up for conside- 
ration on 15th May, 1979, when by consent of parties, the considera- 
tion of such prayer was adjourned till Sth July, 1979 and in the 
meantime the learned Advocates appearing had agreed that 
nobody would enter the factory and also the office premises at No. 1, 
Chitpur Ghat Lane, Calcutta-2, That apart, is was directed that no ono 
would also be entitled to bring out any materials, Since the parties felt some 
difficulties, on 17th May, 1979, in their presence ıt was further directed and 
that too on there agreement that the officer-in-chaige, Chitpur Police 
Station should take steps to have the orders as made, carried on. Then 
on 8th June, 1979, in the presence of all concerned, the injunction as was 
issued on 15th May, 1979, was directed to continue till Tuesday following 
and this matter, as mentioned hereinbefore, was heard on 12th June, 1979. 

10. In betwen this period, the said Company has further alleged that 
there were steps taken by the said respondent employees, who even inspite 
of the Court’s order as mentioned above, were and are inside the premises in 
question, manipulated or interfered with the supply of drinking water to 
the tenants and as such another complaint was lodged on 17th May, 1979 
with the officer-in-charge concerned. This was followed by a further comp- 
laint on 24th May, 1979 that the said respondent employees were squatting 
and/or staying in the corrider of the factory premises of the said Company. 
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The said Company has-alleged that on 24th May, 1979 again, one Shri 
Raj Kumar Rajendra Kumar, addressed a letter to the said Company 
pointing out about the illegal and unauthorised collection of rents by the 
~said employee respondents. Shri Raj Kumar Rajendra Kumar inci- 
dentally is a tenant under the said Company. Such letter has also 
been alleged to have been received on the same day from one Shri 
Ballab Sales Agency. That apart, it has been alleged that the 
_ Inspector of the Postal Stores Depot, addressed a letter on 26th 
May, 1979, to the Secretary of the said Company requesting 
his to take necessary steps so. that they could get due supply 
of water to the office of’ the Postal Stores Depot. On these 
happenings or receipt of letters, on 28th May, 1979,- another complaint 
was lodged with the officer-in-charge concerned, soliciting his imme- 
diate intervention, help and assistance against such irreguler activities. 
The said Company has alleged that thereafter; on 15th May, 1979, another 
petition under section 144 of the Criminal Procedure Code was moved 
and the same is pending. It should be noted that the present Tule was 
obtained, not against the subsequent proceeding under section 144, but the 
earlier one as mentioned hereinbefore and the same has admittedly lapsed 
after the expiry of the statutory period. 


11. The respondent Nos. I to 4 have not filed any opposition either 
to the prayers for injunction as made or against the application for further 
directions. But there has been an affidavit filed by the respondent Nos. 
5 to 14 through Shri Kalyan Kumar Roy;-claiming to be working asa 

“Clerk under the said Company. 


12. The said Shri Roy has claimed the writ application in question 
to be not maintainable inasmuch as the entire case relating to the dis- 
putes between the employer and the employees has been placed be- 
fore the Labour Directorate, Government of West Bengal’ That apart, 
he has stated that there being no case of any breach of peace, there would 
be no cause or any occasion for interfering with the peaceful situation as 
is pervailing now. It has been alleged that the entire action of the said 

“Company in moving thia Court, is motivated and is regulated or directed 
for the purpose of crushing.the demand of the said employee respondents, 
- to forma Trade Union. In fact, the deponent has alleged that the action 
in moving. this Court-or in taking the divergent stops as mentioned above, 
were not bonafide...:It is his case that the said employee respondents have 

` duly formed a valid Trade Union, for the purpose of facilitating the cause 
of the workmen concerned. The complaints as have been alleged to have 
been lodged by the said Company with -the'’ officer-in-charge concerned, 
have been claimed to be unreal and-untrue and “have also been stated to be 
vindictively -initiated or taken for the real purpose of harassing the 
employees coficerned and to crush their attempt to form the concerned 
Trade Union. The deponent has further stated that the employees bave 
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been, without any just, bonafide and due reason, kept out of employment 
or attempts are being made to deprive them of their legitimate rights and 
as such, they are agitating over the issues, which are now, as mentioned 
above, pending before the appropriate authorities. The lock out as alleged 
to have been declared by the said Company ‘has also been claimed to be 
fictitious, not bonafide and baseless, apart fromm being irregular. This de- 
ponent has stated that the order on the said Company, not to remove the 
plant, machineries and documents, as was passed on the application of 
Shri Kalyan Kumar Roy, was due, just and bonafide. He has further 
stated that since the learned Executive ‘Magistrate was satisfied with the 
report and on the basis of the circumstances prevailing, he duly passed 
such restraint order and as such, or in any view of the said matter, the said 
Company should not be allowed to remove or take out plant, machinaries 
or records from the premises in question. It has been alleged that the 
said Company has created circumstances, for which it would not be possible 
for the said respondent employees, not only to discharge their duties 
bonafide, but also to earn their livelihood duly. The shifting of the factory 
and the Head Office of the said Company has also been claimed to be 
motivated. In fact, it has been stated that the employees concerned, at all 
material times were ready and willing and still they are so, to co-operate 
with the said Company, to have their business run or perform, from the 
premises in question and the said employee respondents are wiling to 
render all help and assistance to the said Company, but they in there turn, 
in the background as mentioned hereinbefore, would not allow such 
services to be rendered by the employees concerned. Regarding the 
running of a Tea stall and collection of rents as alleged by the said ~ 
Company, the deponent has eandidly admitted such happenings. But he 
has stated that whatever amount, the collecting officer viz, Shri S. 
K. Banerjee has collected, on account of rent, are lying with him, 
and he is ready and willing to hand them over to the said Com- 
pany, if asked for or directed by this Court. It is the case of the 
deponent that the said Shri S. K. Banerjee, at all material time was in- 
charge for collection of rents and he has performed his duties and obliga- 
tions, as there was no order directing him not to act as such collecting 
officer. Itis the case of the said deponent that the officer-in-charge 
concerned, has not rendered any help and assistance to the said Company 
even inspite of its repeated complaints, as there was no cause or any 
occasion for the same. He has stated that if there was really any just and 
bonafide cause, the officer-in-charge concerned would have certainly given 
the necessary help and assistance. 


13. Shri Amal Kumar Dutta and Shri Mukul Gopal Mukherjee, 
who are appearing for the answering respondents, strongly relied on the 
fact that since the proceeding of section 144 of the Criminal Procedure 
Code has lapsed after the due expiry of the statutory period, so the rule 
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which was obtained on the basis of the refusal or neglect of the autho- 
rities concerned in not rendering necéssary help and assistance and thereby 
refusing to discharge their obligations under the statute, no interference by 
this Court should at this stage be made. 


14. Mr. A. K. Sen, appearing for the said Company. contended 
that even if the refusal to grant necessary help and assistance by the 
officer-in-charge concerned, and thereby his failure to discharge - his 
obligation under the statute fails, this application would be maintainable 
because the fundamental right of the petitioner to carry on their business 
is in jeopardy and in this rule protection for such right, has been asked 
for. Mr. Sen, in support of his submissions took me through the series of 
complaints, which have been filed with the officer-in-charge concerned 
and the relevant application under. section 144 of the Criminal Procedure 
Code. He could not, of course, deny that such proceeding under section 
144 had lapsed after the expiry of the statutory period. He also could 
not deny the fact that over the elosure and the validity or bonafide of the 
same, proceedings have been duly taken and ‘are pending before the 
appropriate authorities under the Industrial Disputes Act, 1947. These 
apart, he relied on the 2 reports filed by the officer-in-charge Chitpur 
Rolice Station. In the report dated 27th March 1979, the said officer-in- 
charge has without any doubt and unequivocally stated that there has been 
interference with the Management's functions by the opposite parties, 
meaning thereby the said employee respondents. In the second report 
which is dated 2nd may, 1979, and made after the one as referred to 
hereinbefore the said officer-in-charge has also stated, that there ‘would be 
apprehension of the breach of peace, if the opposite parties, meaning there- 
by the said employee respondents, obstruct the petitioners and the Security 
Guards to ingress and egress at the Company. He has also stated that 
the closure of the Company was started from 10th April, 1979, apart from 
stating that if the said Company removes machinerics and goods there 
would be appre! ension of breach of the. peace. On the basis of the 2 
reports, Mr. Sen has appropriately submitted that there is no doubt 
- that there would be apprehension of breach of peace, in case necessary 
police help and assistance, is not received by the said Company. The 
learned Advocates appearing for the answering respondents of course 
contended-that in the report dated 2nd May, 1979 the word used is “for” 
and as such, no order on the basis of such report, directing the officer-in- 
i charge to render necessary help and assistance need be given in this 
jurisdiction, as ‘‘if the records, machineries and goods are not remoyed” 
there would be no question of any breach of peace. The records as are 
lying in the premises in question. Mr, Sen argued, would be required for 
the purpose of complying with the statutory obligations of the said 
Company under the Companies Act, 1956 and Income-Tax Act, 1961, 
apart fiom other relevant statutes imposing obligations to produce, 
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maintain and prepare necessary documents and records. He submitted that 
unless the records are made available to the said Compay, it would not be 
possible for them to comply with or discharge their obligations under the 
relevant statutes, the result whereof may be disastrous. In fact, he sub- 
mitted that Income-Tax returns will have to be filed, apart from statutory 
returns under the Companies Act and the preparation of the Balance-sheet, 

for which the records, which are lying at the concerned premises, would be 
necessary and at least the said Company must have an opportunity to have 
the necessary records and documents brought out of the premises im 
question. The learned Advocates appearing for the respondents of course 
stated that such documents can be looked into or inspected and dealt 
with at the premises in question, where they would extend their full co- 
operation. When the relationship of the parties have become strained 
particularly in the circumstances as disclosed above. Iam of the view that 
no useful purpose would be served by making orders or passing .directions 
in the manner or in the light as suggested by the learned Advocates appear- 
ing for the respondents. So, if this application ultimately succeeds, then 
I feel that the said Company must be given the opportunity to take out the 
necessary documents and records at least aud not the plants and 
‚machineries. 

15. On the question whether this application, in view of the cir- 
cumstances as disclosed would be maintainable, Mr. Sen, in support of his 
submissions that it is maintainable even inspite of the statutory lapse of 
the proceedings under section 144 of the Criminal Procedure Code, firstly 
relied on the Special Bench determination of this Court (1) Jay Engineering 
Works Limited & Ors, v. State of West Bengal & Others, AIR 1968 
Calcutta 407. In this case the petitioners, Jay Engineering Works Limited, 
was a limited Company. Its principal business consisted of the manufac- 
turing of sewing machines and Fans. It has its Sales Office known as ‘‘Eas- 
tern India Usha Corporation” at No. 26, R .N. Mookherjee Road, Calcutta. 
This office employed apart from the management staff, approximately 365 
workmen. The respondent No. 8, the Jay Engineering Workers Union 
was a registered Trade Union and respondents No.9 to 16 and 18 to 28 
were its members. On or about 17th January, 1967, 18 employees of the 
Sales Office, including the concerned employees respondents were 
retrenched. On 27th January, 1967 the retreached employees along with 
70 others blocked the said Corporation’s premises, completely obstructing 
the passage of personnel and goods, including food staff for the barricated 
persons inside, who were wrongfully confined therein. This blockade. was 
lifted on 28th January, 1967 afther police intervention. On Ist March, 
1967, the then Government of West Bengal came into office. On 2nd 
March, 1967, the retrenched workers together with other employees 
numbering about 200 persons gheraod the Manager and other officers ag 
the office premises and this continued for 33 hours. This gherao was 
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lifted on 3rd March, 1967. It was alleged that these persons confined the 
Manager and others, tampered with the Company’s property, spoiled the 
walls and continuously shouted insulting humilating slogans against the 
confined. persons. The supply of food to those confined was permitted 
inside for a nominal quantity at the will of the beseigers. It was alleged 
that even inspite of information duly given to the police authorities, no 
action was taken. On 17th April, 1967, the said retrenched workers, to- 
gether with other employees numbering about 100 to 150 gheraoed the 
Manager and other officers at the office and kept them under wrongful 
confinement. The beseigers treepassed into the office, tampered with 
property and shouted insulting and humiliating slogans against the confined 
persons. Only the minimum amount of food was allowed to be taken in at 
the will of the beseigers. It was alleged that even inspite of the informa- 
' tion to the police, no action was taken and subsequently, an application 

was made before the Chief Presidency Magistrate, Calcutta under section 
100 of the Criminal Procedure Code, who ordered the Officer-in charge of 
the Police Station concerned, to search and secure the confined persons 
and produce them before him. The confined persons were accordingly 
rescued on 18th April, 1967. This gherao was again resorted to on 29th 
May, 1967 and the officers were wrongfully confined in. the office. It was 


alleged that even inspite of the information, no action was taken by the 
police. 


16. At this stage, the petitioner Company obtained a rule with the 
corresponding injunction that no effect should be given to a Circular issued 
by the Government on 27th March, 1967 alleging that the primary reason 
for the total inaction of the police, was due to the fact that the State 
Government, through its Joint Secretary, in its Home and Political Depar- 
tment, had issued 2 circulars on 28th March, 1967 and 12th June, 1967 
respectively to all the District Officers and the Commissioner of Police at 
Calcutta, and the inaction was due to those circulars. This ‘determination 
did not arise out of a proceeding under section 144 of the Criminal Proce- 
dure Code and the petitioners then in fact threw a challenge to the autho- 
rity of the State Government to suspend by an executive fiat the operation 
of the laws of the land, which imposed various duties upon the authorities 
in-charge of the maintenance-of law and order. Mr. Sen made specific 
reference to para 268 of the determination and contended that on the 
analogy of such determination, the availability of other remedy under the 
Criminal Procedure Code and through the provisions of section 144, would 
not certainly be a bar ina proceeding like this, where claims have been 
made for infringement of the fundamental rights of a citizen or 
person. 

17. Mr. Sen then referred to the determinations of the Mysore High 
Court in the case of (2) Mysore Machinery, Manufacturers Ltd. v. State of 
Mysore & Anr., (1967) 2 LLJ 853. In that case, after the first shift, the 
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workmen refused to leave the premises and they continued to remain inside, 
inspite of warning. The employers approached the authorities of the Police 
for help ‘and for the removal of the workmen from the factory premises 
as the workmen concerned according to them were indulging in unlawful 
acts, threatening the supervisory staff and other employees, who were 
prepared to work. A writ petition was moved and a Rule obtained against 
the alleged inaction of the Police authorities to discharge their obligations 
under the provisions of Mysore Police Act. 1963 and sections 154, 155 and 
156 of the Code of Criminal Procedure, 1898. Since the issues as involved 
or the benafides or otherwise of the same, were pending adjudication 
by an Industrial Tribunal, and tëre was no likelihood of any breach of 
peace and the strike was peaceful, the Police authorities took the plea that 
there was no breach of any statutory duty cast on them, which would 
entitle the petitioner to claim an order fora writ of Mandamus and that 
too when the petitioner, before approaching the Court, failed to appro- 
ach the Magistrate concerned, for necessary orders and relief. It has been 
observed amongst others that the failure of the petitioner to approach the 
Magistrate, in the facts of the case would be no bar and such inaction or 
failure would not debar the High Couit from exercising their discretionary 
power of issuing a writ. It has been observed that in cases of cognizable 
offences, the law requires the Police to take action without waiting for 
orders of the Magistrate. Mr. Sen relied on this determination for 
supporting his contentions that in view of the above power of the High 
Court, even if a proceeding under section 144 of the Code of Criminal 
Procedure has lapsed, the High Court would not be powerless to issue the 
necossary or required writ, for protection of the petitioners’ right, which 
has been infringed. 

18. The next case on which Mr. Sen relied is that of (3) Excel Wear 
y. Union of India & Ors, AIR 1979 SC .25, wherein it has been observed 
- that right to carry on business would include the right to close down the 
same. Mr. Sen contended that when in the instant case, resort to such 
power has been taken by the petitioner, unless otherwise, is duly and appro- 
priately proved or established, such closure must be deemed to be valid and 
in the event of such bonafide and valid closure, the said employee responde- 
nts have either no right to be hithih the premises in question or to interfere 
with the activities of the petitioner and iaterference in any manner or in any 
kind, would be an infringement of the fundamental rights of the petitioners 
to have a bonafide closure and in the event of such infringement, the 
Police authorities, are bound-under the relevant statutes, to take cognizance 
of the matter, when complaints have been duly lodged and thus to render 
the necessary and required help and assistance to the petitioners. 

19. Mr. Majumdar, who assisted Mr. Sen, in reply, referred to ano- 
ther decision of the Supreme Court in the case of (4) Md. Gulam Abbas 
& Anr. v. Md. Ibrahim & Ors, 1978 Cr. LJ 496, for the nature of the orders, 


1979 (2) CLJ) Ganga Cold Storage Company Ltd. v. State of W. B. 67 


which can be passed under sec. 144 of the Code of Criminal Procedure, 1973 
and the scope and applicability of the same. In this case it has been obse- 
rved that the kind of orders mentioned in S. 144(3) are obviously intended 
only to prevent dangers to life, health, safety or peace and tranquility of 
members of the public. They are only ‘temporary orders which cannot 
last beyond two months -from the making thereof as is clear from section 
144(6) of the Code. Questions of title cannot be decided here atall. But, 
previous judgments on them may havea bearing on the question whether, 
and, if s0, what orders should be passed under section 144. 

- Is has also been observed that it may sometimes happen that a 
person may be prevented from doing something even upon his own 
property provided the doing of perfeetly legal act constitutes a danger 

‘to human life, health or safety of others or to public peace and ‘tran- 
quility. But it is only where it is not practicable to allow them to do 
something which is-quite legal, having regard to the state of excited 
feelings of persons living in an area or frequenting, a locality, that any 

‘action may be taken under section 144, which may interfere with what 

„are, otherwise, completely legal and permissible conduct and speech, 

and the Magistrate is not concerned with. individual rights in perfor- 
ming his duty under section 144 but he has to determine what may be 

‘reasonably necessary or expedient in a situation of which he is the 

- best judge. 

Tn this case it has further been observed that if any community 

‚or sect is disposed to transgress the rights of another in a particular 
‘property habitually, the remedy lies by way of a civil suit for an 
injunction. Where both sides before the Court make conflicting asser- 
tions on such questions, it is impossible to decide them for the first 
time either on a writ petition or in a proceeding under section 144. 
If public peace and tranquility or other objects mentioned there are 
not in danger the Magistrate concerned cannot act under section 144. 
‘He could only direct parties to go to the proper forum. On the other 
hand, if the public safety, peace, or tranquility are in danger, it is left 
to the Magistrate concerned to take proper action under section 144. 
No hard and fast rules can be laid down for guidance in exercising a 
power on which decisions must necessarily be governed by the existing 
‘situation imeach case. lt has to be judged on facts and circumstances 
‘existing at a particular place at a particular time. 

It was in short urged by and on` behalf of the said Company that the 

complaints as lodged, having disclosed cognisable offence, the authorities 

concerned, meaing thereby the officer-in-charge, Chitpore Police Station 
in this case, should have taken appropriate steps to give necessary protec- 
tion, help and assistance to them.and thereby to discharge the obligations 
as imposed on him by the statutes. 

: 20. Mr. Dutt contended that since there was no cognizable offence 
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therefore there was or has been no question of any protection to be granted 
to the said Company and as such there was no failure or inaction on the 
part of the officer-in-charge concerned or any other authority to discharge 
the necessary obligations In fact, Mr. Dutt contended that no specific 
case or charge was established on the basis of the complaints as lodged. That 
apart, he reiterated that since conciliation proceedings, over the purported 
dispute, is pending before the appropriate authorities under the Industrial 
Disputes Act, 1947, so no interference should be made, when complaints, 
if any has been filed on the basis of such dispute or disputes or differences 
have arisen on the basis of the same. Mr. Dutt, of course in usual fairness, 
contended that in appropriate cases, interference can be made evan after the 
lapse of the statutory period under section 144 of the Code of Criminal 
Procedure. But he contended that such interference should be made spar- 
ingly and not as a matter of course. 

21. Mr. Mukherjee, appearing for the Respondents, other then 
those for whom Mr. Dutt has appsared, after placing his clients’ affidavit 
in opposition, adopted the arguments advanced by Mr. Dutt. Both 
Mr. Dutt and Mr, Mukherjee contended that in view of the lapse of the 
144 proceedings after the statutory period, no interference should or need 
_ be made by this Court, as because of such lapse, the very basis of the 
challenge has extinguished or has become nonest. Mr. Mukherjee, on 
a reference to Chapter XI and XII of the Code of Criminal Procedure, 
sought to supplmenet his argument that since there was no disclosure 
of or proper filing of any action for a cognizable offence, so the 
Police authorities had , no obligation to take any preventive action or 
steps. 

22. Section 144 of the Code of Criminal Procedure has application 
in Cases of urgent cases of nuisance or apprehended danger and confers 
very wide powers to pass and issue orders on emergent occasions for 
directing-a person (1) not to do certain act or (2) to take certain order with 
respect to certain property in his possession or under his management and 
such directions can be given. for preventing (i) obstruction, annoyance, or 
injury to any person lawfully employed, or (ii) danger to human life, health 
and safety or (iii) a disturbance of the public tranquility or a riot, or any ~ 
affray. In terms of the determination in the case of (5) Madhu Limaye v. 
S. D. M. Monghyr & Ors. 1970 (3) SCC 746, the provisions of section 144 
or the powers thereunder are directed against those, who attempt to 
prevent or interfere with the exercise of legal rights by others or endanger 
the public safety and health. The learned Magistrate, dealing with such 
a proceedings should resort to such extraordinary powers under the section 
as observed in the celebrated decisions, only when he is satisfied that the 
other powers, with which he is entrusted or clothed, are insufficient. 

23. To protect and preserve the life and property of a citizen or 
to ensure the Constitutional guarantees relating thereto is the first and 
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foremost duty of the Government and to secure such compliance, powers 
under section 144 of the Code of Criminal Procedure are conferred on the 
learned Magistrates in addition .to the other remedies available. But this 
power, subject to the conditions as mentioned above, must be used spari- 
ngly, in exceptional and emergent circumstances or situations. Under 
section 144, the learned Magistrate is clothed with the power and authority 
to suspend the excrcise of rights recognised by law, when such exercise, as 
observed, may conflict with other rights of the public or endangers public 
peace. The power under section 144 isan extraordinary power, which 
can be exercised in certain given circumstances or cases and that too subject 
to scrutiny by higher Courts. The provisions of section 144 are notin 
conflict with the Constitutional guarantee. By or under such power, the 
learned Magistrate can deal with a situation effectively ‘and expenditiously. 
The power under section 144 is required to be used or applied in cases 
amongst others of grave emergency, where immediate prevention or speedy 
remedy is required in the interest of the public. 

24. The fact that orders made under section 144 are temporary in 
nature, appears not.only from the section itself but also from the heading 
cf the chapter viz., urgent cases of nuisance or apprehended danger”. The 
section prohibits the grant or issue of a perpetual injunction or any order 
having such effect or as observed in the case of (6) Remji v. Luchman 
Presad,7 CWN 140, an order to be in force until the happening of a 
certain event. In terms of section 144(4), order as made is presumed to 
be limited to two months. The State Government may extend by notifi- 
cation the period not exceeding six months from the date of the expiry of 
the order, if it thinks the same to be necessary for preventing danger to 
„human life, health-or safety or for preventing a riot or an affray, but, as 
observed in the case of (7) Chanan v. The Emperor, 42 Cr. LJ 90, such 
power cabnot resusciate an order no longer in force. This extension can 
be directed from the date of the expiry of the order. The orders made 
under section 144 can be interfered with, in appropriate cases by the High 
Court in its appropriate Revisional jurisdiction and the High Court is not 
required ordinarily to interfere in such jurisdiction, if the order as 
made, has already spent its force. 


25. The fact that the concerned 144 proceeding in this case has 
lapsed after the statutory period of two months is notin dispute. So 
following the above findings, this Court in its Criminal Revisional Jurisdi- 
ction would not ordinarily be or except in exceptional circumstances, would 
not be entitled to interfere in the matter. I think the power of interference 
as mentioned above may also be inferred in proceedings under Article 
226 of the Constitution of India, when such proceedings arise of procee- 
dings initiated under section 144 and the orders passed thereon. The 
terms of the decision in the case of (8) Purna Chandra Tewari v. Saogat 
Ali Mallick & Ors, AIR 1960 SC 715, the High Court should be loath to 
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interfere with the exercise of discretion by the Magistrate in passing an 
order under section 144 unless it be satisfied that such order was not legal 
or strictly proper. The same principle should also be applied when from 
such proceedings, proceeding for the issue of writs as in this case has 
been taken. 

26. The case of Jay Engineering Works Lid., & Ors. v. State of 
West Bengal & Ors., (Supra), on facts, is distinguishable from the facts 
of the present case and the determinations as made therein would not help 
to have the arguments of Mr. Sen, on maintainability of an application of 
Article 226 after the statutory lapse of a proceeding under section 144, 
even though claim has been made for violation of fundamental rights. 
If the arguments of Mr. Sen are accepted, then that would have an indirect 
effect of having the provisions of section [44 made nugatory and in that 
event, the powers of the learned Magistrate under section 144 would be 
curtailed. Thus, I am of the view that ia view of the challenges as in this 
case, an application under Article 226 would be maintainable and that too 
on the claims as made,-but before moving such application, the person 
seeking such order or any interference in this jurisdiction, must establish 
that an application under section 144 was made and even inspite of the 
order made therein, the authorities concerned are not performing obliga- 
tions or discharging their duties duly and ın accordance with law. 

27. On application of the above rule, Iam of the view that the 
instant writ application is maintainable and as such, orders as are prayed 
for now, may also be made. Then comes the question for consideration 
of the relief and more particularly, if the reliefs as claimed, can be granted 
in view of the lapso of the connected 144 proceedings. The ordinary 
effect of such lapse and the extraordinary circumstances, where even inspite 
of such lapse, the power may be resorted to have been mentioned herein- 
before. Thus, in appropriate cases, the High Court may interfere even 
after the statutory lapse of proceedings under’section 144, if there is admi- 
tted danger to life and property. From the reports of the officer-in-charge 
concerned, as mentioned hereinbefore and more particularly the one _ 
dated 27th March 1979, itis apparent tbat the necessary thieat or such 
danger to life and property in terms of the 1equirements of section 144 
were and are present in this case and that would entitle the said Company, 
an order directing the authorities concerned to discharge their functions 
and obligations duly and in terms of the requirements of the statute viz., 
to give necessary help, assistance and protection to maintain peace, tran- 
qullity and property. This case, in my view, because of the admitted 
position as mentioned hereinbefore, would come within the exceptional 
circumstances of authorising this Court to interfere even after the statu- 
tory lapse of the concerned 144 proceedings. 

28. So after hearing the learned Advocates, I direct that the 
officer-in-charge, Chitpur Police Station, Respondent No. 4 or the other 
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relevant authorities,, who: are Respondent Nos. 2 and 3, should take 
necessary steps to render the required help, aid, assistance and. :protec- 
tion tothe said Company or its authorities for the purpose of protecting 
their properties, assets. and records lying at 1, Chitpur Ghat Lane, 
Calcutta-2 and to see that no disturbance, is created to their ingresa to 
and egress from there. They should also give the said Company and 
its authorities, necessary protections to bring out the relevant records 
and documents and not the machineries,- plants or other furniture or 
fixtures from the said premises,-apart from securing that Respondent 
Nos, 5-14 or any of their- friends, associates and supporters should not 
‘be allowed to come within 50 yards of the said premises or to create 
any disturbance or obstacle therein. These authorities as mentioned 
hereinbefore, are also required to clear off all or any obstructions 
created in and around the premises as mentioned aboye. 

The prayers as made are qius allowed as above. There will be no 
order for costs.- 

I direct that removal of documents and-records must be made on 
proper inventories being made by.the officer-in-charge concerned. 

After hearing the learned Advocates, I treat this Rules (by consent) on 
day’s list and have the same disposed of in the terms as indicated abeve. 
Parties, of course, will have liberty to mention, if such or any occasion 
arises, 

N.C. S. 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justica 
Ramkrishna Sharma 
Decision: July 4, 1979 RED 
Sm. Nani Bala Saha & Anr. bee ...(Defts.) Appellants 
- Versus 
Sm. Charu Bala Saha & Anr. T .. (Plffs.) Respondents* 
Specific Relief Act, Sec. 38(3)— Grant of perpetual isjunction— Discre- 
tion of Court, how to be exercised—Should the Court grant injunction 
whenever there is an invasion of right. ` 
There wasa partition between two brothers, Subal and Jaykrishna 
in respect of a five storeyed house whereof the front portion was allotted 
to Jaykrishna and back allotted to Subal. There was dispute regarding 
construction of partition walls on the balconies. Balcony on each floor 
measures 88 inches in length of which the western 15 inches fell to the 
- ghare of Jaykrishna. Jaykrishna desires to extend the partition wall 
across the balcony on each floor sò as to demarcate the fifteen inch space 
allotted to his share. After the erection of the wall only a ten inch space 
'  * Appeal from Original Decree No. 131 of 1976. 
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would be left to Jaykrishna. Jaykrishna filed a suit against the defen- 
dants inter alia for permanent injuction against the defendants, restraining 
them from obstructing or preventing the plaintiffs from constructing 
partition walls on the balconies. Trial court granted the decree for 
injunction. Defendants moved an appeal to High Court and contended 
that the erection of the partition walls on the balconies would not 
serve any purpose to the plaintiffs but would be harmful to the defendants. 
Respondents submitted that as soon as the plaintiffs established their 
tight to the property and the violation of that right by the defendants, 
the plaintiffs would be entitled to the grant of a perpetual injunction. 
HELD: Section 38 of the specific Relief Act relates to the grant, of 
perpetual injunction. The circumstances enumerated under sub-sec. (3) 
of sec. 38 are based on the rules acted upon by courts of equity in England 
because they are in accordance with justice, equity and good conscience. 
In the instant case, there ean be no doubt that the plaintiff acquired title. 
to the fifteen inch space in the balconies in the different floors of the 
house. Defendants do not deny the plaintiff's title. It is not disputed 
that the plaintiffs will not suffer in the least, far less any substantial injury 
if the injunction be not granted. On the other hand the defendants would 
suffer hardship and inconventence in case the walls are allowed to be cons- 
tructed. It is not a fit case where injunction should be granted to the 
prejudice of the defendants. {Paras 9, 13, 17) 
The grant of injunction is discretionary with court, the dixcretion has 
however to be exercised after due consideration of all surrounding circums- 
tances, It will not be correct to say that whenever there is an invasion 
of a right, the court should grant an injunction. In granting or withholding 
an injunction the courts exercise a judictal discretion and weigh the amount 
of substantial mischief done or threatened to the plaintiff and compare 
with that which the injunction, if granted would inflict on the defendant. 


(Para 16) 
Cases referred to :— 


(1) Shelfer v. City of London Electric Lighting Co. (1895) 1 Ch. D. 
287 at 322 
(2) Woollerton and Wilson Lid. v. Richard Cosiain (1970) 1 All E.R. 
483 
(3) Rochdale Canal Co. v. King, (1851) 2 Sim. N. S. 78 
(4) Goodson %. Richardson, (1874) Ch. App 221 
(5) Kibon v. Imperial Tobacco Co., (1957) 2 All ER 343 
(6) Shamnaggar Jute Factory Co. v. Ram Narain Chatterjee, ILR 14 
Cal 189 
Saktinath Mukherjee, Sourendra Prosad Ghosh and Manoharan 
Saha .. for appellants 
Ranjit Kumar Banerjee aad Amiya Navapan Mi atheros 
.. for respondents nos. l and 2 
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The judgment of the Court was as follows :— 


Dutt, J.: This appeal-is at the instance of the defendants and it 
arises out.of a suit for permanent and mandatory injunction. 
2. The plaintiff no. 1 is the wife and the plaintiff no. 2 Joykrishna 
Saha is her husband. The defendants nos.1 and 2are respectively the 
widow and the son of one Subal Krishna Saha, since deceased, the elder 
brother of the plaintiff no. 2 Joykrishna Saha. There was an amicable parti- 
tion of joint properties among Subal Krishna ‘Saha, Joykrishna Saha and 
one Bibhuti-Bhusan by a registered deed -of partition dated June 2, 1954. 
The disputed house, which isa five storied one, situate at P-98, B.K. Pal 
Avenue, Calcutta allotted to Subal Krishna Saha and Joykrishna Saha and 
the same was also. partitioned between the said two brothers ia accordance 
with a plan annexed to the said deed of- partition and on terms and con- 
ditions mentioned therein. The house was divided into two portions-Lot 
Aand Lot B. Lot A, being the front portion, abutting on the B. K. Pal 
Avenue, was-allotted to Joykrishaa and Lot B, eee portion, was allotted 
to Subal Krishna. A common passage, 10 ft. in width. was created in the 
south-western portion leading from B.K. Pai, Avenue up to the allotment 
of Subal Krishna and lying on the south of tha allotment of Joykrishua. 
Lot A has.since been numbered as 16B, B.K. Pal Avenue and Lot B as 
16A, B.K. Pal Avenue. l 
3. There was some trouble between the two brothers in effecting 
- the partition by metes and bounds by raising partition walls. The plaintiffs 
filed a suit being Suit No. 1778 of 1957 in the Original Side of this Court. 
That suit was eventually settled between the parties. The plaintiffs also 
filed another suit being Title Suit No. 19 of 1972 in the City Civil Court, 
Calcutta which was transferred to the Original Side of this Court at the 
instance of Subal Krishna. Thereafter, good feelings were restored between 
the parties. Subal Krishna died on February 15, 1968 leaving behind him 
the defendant No. 1, his widow, and the defendant no. 2, his only son, as 
_ his heirs. Good feelings between the parties also continued even after 
the death of Subal Krishna, ‘Fresh quarrels and disputes between the 
parties again started. The principal dispute between them centres round 
_ the construction of partition walls across the roadside balconies allotted to 
the defendants. Further, it was alleged bythe plaintiffs that on September 
23 and 25, 1972 the defendants commenced building of an unauthorised 
structure on a portion of the common passage and they also encroached 
upon the plaintiffs land by making aroof of aniron sheet and projecting 
the same against the roof of the plaintiffs’ garage. It was the plaintiffs’ 
case that the defendants had been preventing them from constructing 
the partition walls on the balconies. Accordingly, the plaintiffs prayed 
for a mandatory injunction directing the defendants to remove and demo- 
lish the constructions raised by them in the common passage and to remove 
the water pipes and other pipes and electric-cables laid under the common 
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passage adjoining the plaintiffs’ land, Further, it was prayed that the 
defendants should be directed to remove the corrugated iron shed put up 
over the plaintiffs’ garage on the south eastern corner. The plaiatiffs also 
prayed for a permanent injunction restraining the defendants from pre- 
venting the plaintiffs from constructing the partition walls-on the balco- 
nies. a Oe 

4. The suit was contested by the defendants. They denied the allegations 
made by the plaintiffs about the unauthorised constructions constructed in 
a portion of the common passage and the encroachment upon the plaintiffs’ 
land by making a roof of iron sheet and projecting the same ` over the 
plaintiffs’ garage. The defendants also made certain allegations against 
the plaintiffs. As to the claim for partition of the balconies, is was - 
contended by the defendants that the same was illegal and not maintainable 
in law. The case of the defendants in this regard- was that according to 
the intervention and mediation of one Upendra Kumar Saha, the claim 
for partition of the balconies was abandoned by the plaintiffs on crea- 
tion of better feelings between the parties. As good feelings between- the 
parties were restored, the status quo was decided to be maintained so far 
as the water pipes, drain pipes, electric cables and balconies were concer- ` 
ned. i l i 

5. The learned Judge, 4th Bench, City Civil Court, Calcutta decreed 
the suit and granted a mandatory injunction as prayed for by the 
plaintiffs except that the plaintiffs’ prayer for partition of the common 
passage was disallowed. As to the erection of walls on the balconies, the 
learned judge granted a permanent injunction restraining the defendents 

, from obstucting the plaintiffs from constructing partition walls on the 
balconies. Hence this appeal by the defendants. 

6. At the outset, it may be stated that in this appeal we are only 
concerned with as to whether the plaintiffs are entitled to a decree for per- 
manent injunction restraining the defendants fiom obstructing or preven- 
ting the plaintiffs from constructing partition walls on the balconies. . The 
finding of the learned Judge and the decree granted in that regard have 
only been challenged before us Accoidingly, we are not concerned 
_With the rest of the decree and other findings of the learned Judge which 
stand affirmed. o 

7. It has been stated already that 16A, B.K. Pal Avenue which 
is the back portion of the disputed house has been allotted to the 
defendants. I¢ appears that even after. the partition of the house 

„dividing the same into two. Lots, namely, Lot A and Lot B, there 
were disputes between Joykrishna and Subal Krishna which. led the plain- 
tiff no. 2 Joykrishna to institute suits on two occasions. It, however, 
transpire from the written statement of the defendants and it is also not 
disputed that the matter was once referred to a common relation and well- 
wisher of the parties, one Upendra Kumar Saha. It appears that the house 
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ETTA of-the width of AEn in each- Lot.. Out of the width of 
43 ft., 3 ft. was allotted to Subal ‘Krishna and ‘the yemaining strip of 1 
` foot was allotted to Joykrishna. Upendra Kumar. Saha was-of the opinion 
that the corridor with its-eatire width: should go to Subal Krishna beeause 
‘the narrow part of::it allotted to’ Joykrishnia - would be useless to him. 
Accordingly, he decided that in lieu-of this | foot wide strip of corridor, 
Joykrishna should get 3 ft- wide Jand contiguous to his allotment parallel 
to the site of the common- passage. It is-not disputed that the parties 
accepted the adjudication of Upendra Kumar Saha and.it isthe defendants 
case that Joykrishna had given up his.claim:to thè- corridor in termg of the 
decision of Upendra Kumar Saha: “It-is also not disputed that the parti- 
tion wall was erected in each of. the corridors, but no partition wall was 
erected on the balconies. . In this regard, it may be stated here, that tho 
balcony in each floor measures 88 inches indength of which the western 15 
inches fell-to the share of Joykrishna. Joykrishna now wants to extend 
the partition wall across the balcony in „eaeh floor so as to demarcate 
the 15.inch space -allotted to his ‘share. It is also not disputed that 
. after a wall is erected on thé balcony only ‘a 10 inch space would be 
left to the plaintiffs.. The most. -significant fact that may be noticed 
in this connection is that the plaintiffs have no access to the balconies 
and they would never be able to úse.the small spaces on the balconies for 
any purpose.whatsoever. Even if thé Partition walls have to be erected on 
the blaconies that would-have to be. done from. the portions allotted 
to the defendants. It has’ been stated already that although a parti- 
tion wall was erected on each floor, it ‘was ‘not extended across the 
balconies. We have already noticed the case of- the defendants -that as 
good feelings were restored between the parties, it Was decided: that status 
quo should be maintained. In other words, the casé of the defendants 
is that no wall should be raised on the baleonies soas to separate the 15 
inch space allotted to the plaintiff Joykrishna''in each balcony. It is not 
disputed before us that for the non-construction of the partition walls on 
the- balconies, the plaintiffs will not suffer any loss or damage whatsoever. 

8. The reasoris why Joykrishna wants to erect walls on the balcony 
- in each floor have been stated in’ the plaint. In paragraph 5 of the 
f plaint, , ‘it has been stated inter alia that after the second suit which was 
filed by Joykrishna was transferred” to: the Original Side of this Court, 
good feelings between the parties’ were réstored and there was no further 
dispute between them and the erection of walls on the balconies was 
deferred. - In paragraph 7,. it is stated that since September 23, 1972, 
the defendants developed adverse attitude and the ladies also quarreled 
and so the urgency for erecting the walls on the balconies in the diffe- 
rent floors was felt. The defendants’ resisted the erection of walls on 
the balconies by the plaintiffs. The statements in the plaint support, to 
some extent, the defendants’ case'that the parties bad decided that no 
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wall should be erected on the balconies.. It isclear that as the ladies 
of the two families had fallen out, the plamtiffs wanted to erect walls on 
the balconies although the same would not serve them any purpose 
whatsoever. In this context, we are now to consider whether a permanent 
injunction restraining the defendants from obstructing the plaintiffs from 
erecting the walls on the balconies should be granted or not. _ 

. 9. Section 38 of the Specific Relief Act relates to the grant of 
perpetual injunctions. The circumstances enumerated under sub-section 
(3) of section 38 are based on the rules acted upon by courts of equity in 
England because they were in accordance with justice, equity and good 
conscience, In the instant case, there can be no doubt that the plaintiff no. 
2 Joykrishna has acquired title to the fifteen-inch space in the balconies in 
the different floors of the house. The defendants do not deny the title of 
the plaintiff no. 2. Their case, however, is that erection of partition walls 
on the balconiss for separating the said space of fifteen inches in each 
balcony will not serve any purpose whatsoever to the plaintiffs; on ths 
other hand, the erection of such walls would be harmful to the defendants. 
The injuries that will be suffered by the defendants as submitted by Mr. 
Sakti Nath Mukherjee, learned Advocate appearing on their behalf are: 
(1) the entire load of the walls will reston the balconies, (2) the ten-inch 
space that would be left in the plaintiffs’ portion on each balcony will be 
a source of nuisance to the defendants inasmuch as that space which will 
be inaccessible to both partics will remain unclean for ever, (3) the erection 
of the walls on the balconies will obstruct the entire view of the defendants 
of the B. K. Pal Avenue, and (4) the walls will to some extent reduce the 
light and air from the western side. 


10 Mr. Ranjit Kumar Banerjee, learned Advocate appearing on 
behalf of the plaintiffs submits that as soon as the plaintiffs establish their 
right to the property and the violation of that right by the defendants, 
the plaintiffs will be entitled to the grant of a perpetual injunction. In 
support of that contention, Mr. Banerjee has placed reliance on Halsbury’s 
Laws of England, Vol. 18, Art. 17, page 12 where it is stated that as a 
general rule, before a perpetual injunction can be granted, the party 
applying must establish his right; but as soon ag he has established his 
right and shows that it has been violated, then, unless there is something 
special in the case, he is entitled, as of course, to a perpetual ‘injunction 
to prevent the recurrence of the violation, and the injunction may be 
granted even though no damage has been caused. At the end of Art. 
17 it has been stated that the Court shall have regard to all surrounding 
circumstances in considering whether or not it should grant an injunetion 
and does not confine itself to the dry strict rights of the plaintiff and the 
defendant. In this connection, we may refer to the following observations 
from Kerr on Injunctions, 6th Ed., pages 31-32 :- 

“The Court wil in general have regard not only to the dry strict 
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rights of the plaintiff and defendant, but also to the surrounding 
circumstances and the conduct of the parties. The consideration of 
the balance of convenience and inconvenience in granting or withholding 
the injunction is not neglected by the Court. If granting the injunc- 
tion- would have the effect of inflicting serious damage upon the 
defendant without restoring or tending to restore the plaintiff to the 
position in which he originally stood, or doing him any real practical 
good ; or if the mischief complained of is trivial, or can be ‘properly, 
fully and adequately compensated by pecuniary sum, an injunction will 
not issue.” 

11. The above statement of law from Kerr oa {Injunction supports 
the contention of the defendants that asthe erection of the walls on the 
balconies will not do any feal practical good to the plaintiffs; on the 
contrary, they will do positive harm to the defendants, the injunction 
should not be granted. The Principles relating to the grant of injunction 
have been enumerated by A. L. Smith L. J. in (1) Shelfer v. City of London 
Electric Lighting Co. (1895) 1 Ch. Div. 287 at 322 as follows : 

“(1) If the injury to the plaintiff’s legal right is small, 

(2) And is one which is capable of being estimated in money. 

(3) And is one which can be adequately compensated by a small 

money payment, 
(4) And the case 1s one in which it would be oppressive to the 
defendart to grant an injunction :- 

then damages in substitution for an injunction may be given”. 
Mr. Banerjee, however, points out that the principles of law laid down in 
Shelfer’s case (supra) have not been followed in (2) Woollerton and Wilson 
Lid. v». Richard Costain, (1970) 1 All ER 483 where it has been observed 
by Stamp J. that the case which A. L. Smith L J. was considering was, 
however, a case of nuisance, and the above principles cannot be regarded 
as applicable where the complaint is of a trespass in respect of which only 
nominal damages can be recovered. In expressing that view Stamp J. 
has placed reliance on the (3) Rochdale Canal Co. y. King, (1851) 2 Sim. 
NS 78 and (4) Goodson vy. Richardson, (1874) Ch. App. 221. His Lordship 
has also referred to the judgment in (5) Kebon v. Imperial Tobacco Co, 
(1957) 2 All ER 343 where it has been held that the classic remarks of 
A.L. Smith LJ. in Shelfer’s case are applicable as well as to an action for 
trespass as to one for nuisance. Woollerton’s case (Supra) was one of 
trespass on land and air space. The facts of that case were that the defe- 
ndants, a company of building contractors, mstalled a high crane on a 
site to assist them in the construction of a tall building. Working space on 
the site was exceptionally limited and the operation of the defendants 
caused congestion in the street, which had been the cause of complaint by 
the plaintiffs whose premises were opposite the site. Approximately 50 feet 
of the jib of the crane sometimes extended over the plaintiffs’ premises 
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but they were at no time in any~apprehension of danger. Construction 
on the site began in October, 1969 and was due for completion in Novem- 
ber, 1970. The plaintiffs were offered £ 250 for the right'to continue the 
trespass, which the defendants admitted, but which they found was enti- 
rely unavoidable if construction was to continue. .On the above facts, 
Stamp J. held that the plaintiffs were entitled to an order of injunction ; 
but it 1s significant to be noticed, that the operation of the injunction was 
postponed until the end of November, 1970 within which the defendants 
were expected to complete the construction works. 


12. There can be no doubt that if the principles in W oollerton’s 
case (Supra) have to be followed in the instant case, the plaintifis 
should be granted an injunction as prayed for by them. But the prepon- 
derance of authorities leans in favour of the view that where the plaintiff ` 
will not suffer in ease the injunction is not granted, but the grant of 
injunction will put the defendant to hardship and will be oppressive 
to him, the Court will refuse to grant injunction. In Sory on Equitable 
Remedies, (1971) Ed. page 363 it has been observed as follows: 

“Thus, on the one hand, there are cases where the plaintiff is 
concerned merely to vindicate his rights and is not expected to suffer 
substantial hardship or inconvenience even if a breach takes place. 
Here if the defendant is able to show that to grant an injunction 
would cause him very considerable hardship a court of equity will 
generally consider it unjust and unreasonable to do so, and this will be 
the case even where the plaintiff is merely seeking to enforce a negative 
covenant or undertaking which has been voluntarily -assumed by the 
defendant.” 

Again at page 429, the learned author has, after referring to the rule in 
Wollerton’s case, observed ; 

“The better view, however is that the considerations of hardship 
on the part of the defendant are néver disregarded, although the 
weight which will be attributed to them will often be found to be 
considerably reduced in view of other circumstances, such as the acts 
in question are clearly wrongful or that he has been wantonly or 
recklessly acting in disregard of the rights of the plaintiff. 

13. In the instant case, it has been stated already that the defendants 
do not deny the plaintiffs’ title to the small spaces in the balconies. It 
is not disputed that the plaintiffs will not suffer in the least, far less any 
substantial injury, if the injuaction be not granted. It is the plaintiff’s 
cage that they would not have insisted on erecting walls on the balconies, 
had it not been for a fresh_quarrel among the ladies. On the other hand, 
the defendants would suffer hardship and inconvenience in case the walls 
are allowed to be constructed. In the circumstances, in our view, the 
Court will not be inclined to apply the rule in Woollerton’s case (Supra) 
upon consideration of only the dry strict rights of the plaintiffs. 
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14. Mr. Banerjee has placed reliance on an observation from Wood- 
roffe on ‘The Law Relating to Injunctions’ 5th Ed., page 358. It has 
been observed by-the learned author that it is doubtful whether the 
English Courts have jurisdiction to award damages in lieu of an injunetion 
where the injury is not yet committed, but threatened only, but appar- 
ently the inclination of the Court is in the direction of holding that it has 
not. The observation contemplates that if the injunction be not granted 

~ an injury will be committed to the plaintiff. In the case before us, there 
is no question of any injury to be suffered by the plaintiffs as pointed 
out above and so we do not think that the observation is of any help to 
the plaintiffs. The statement in Kerr on Injunctions, 6th. Ed., page 477, 
that the mere fact that there has been a breach of covenant is, as a general 
rule, sufficient ground for the interference of the Court by injunction and 
the convenantee is entitled asa genzral rule, to have his right enforced 
by injunction without the necessity of showing damage, relied on by the 
plaintiffs, relates to breach of convenants ina contract and is, therefore, 
inapplicable to the present case.’ 


15. Mr. Banerjee has also placed reliance on the doctrine “Pre- 
venting justice excelleth punishing justice” on which a ‘quia timet’ action 
is based. But that doctrine will not apply to the instant case, for in a 
‘quia timet” action there shall be a sufficient degree of probability that 
the injury will be substantial and will be’ continued, repeated, or com- 
mitted at no remote period (See Salmond on Torts— 11th Ed.—page 187); 
the plaintiff must prove that there is an imminent danger of very substan- 
tial damage, e.g., by showing that the threatened act is attended with 
extreme probability of irreparable injury to the property of the plaintiff, 
including also danger to their existence (See-Snell’s Principles of equity — 

- 26th Ed.—page 700). The doctrine has been stated in another form in 
- Pomeroy’s Equity Jurisprudence, 5th Ed., Art. 1357, page 967: “The 
ideal remedy in any perfect system of administering justice would be that 
which absolutely precludes the commission of a-wrong, not that which 
awards punishment or satisfaction fora wrong after it is committed.” At 
the same time it has been observed in Art. , 1338 at pages 935-936 that 
equity will not interfere to restrain the breach of a contract, or the com- 
mission pf-a tort, or the violation of any right when the legal remedy of 
compensatory damages would be complete and adequate. 

16. It follows from the above ’principles laid down by different 
authorities that the grant of injunction is discretionary with Court, the 
discretion has, however, to be exercised after due consideration of all 
surrounding circumstances. It will not be correct to say that whenever 
there is an invasion of a right, the Court should grant an injunction. “And 
the principle is well settled that, im granting or withholding an injuaction, 
the Courts exercise a judicial discretion, and weigh the amount of substa- 
ntial mischief done or threatened to the plaintiff, and compare with that 
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which the injunction, if granted, would inflict upon the defendant” (6) 


The Shamnugger Jute Factory €o. y. Ram Narain Chatterjee, ILR 14 Cal, 
189. 


17. At the risk of repetition, it may be stated that if the injunction 
' bè not granted, the plaintiffs will not suffer any loss or injury whatsoever, 
but the grant of an injunction would do definite harm to the defendatts. 
After carefully considering the facts and circumstances of the.case and the 
above principles of law, we are of the view that it is nota fit ‘case where 
an injunction should be granted to the prejudice of the deferidants. The 
learned Judge, in our opinion, was not justified in granting the injunction 
solely on the consideration of the plaintiffs’ right to the fifteen-inch spaces 
in the balconies. In our view, the learned Judge did not exercise his 
discretion in accordaice with the principles of law discussed above. 

18. Before we part with this appeal, one fact may be noticed. In 
this appeal, the plaintiffs were able to obtain an interim injunction in 
their favour and by virtue of such an injunction erected brick walls on the 
balconies except on the balcony in the second floor where the separation 
was made by an iron grill at the request of the defendants and as directed 
by the Court. The order of interim injunction and the erection of walls 
and the grill were, however, made subject to the result of the appeal. 

19. Inthe cireumstances, we set aside the judgment and decree of 
the learned Judge in so faras they grant a permanent injunction against 
the defendants regarding the construction of partition walls on the balco- 
nies in all the floors of the disputed house, The rest of the judgment and 
decree of the learned Judge is affirmed. The plaintiffs will remove the 
walls and the iron grill within six ce from date. The defendants will 
give access to the plaintiffs to their portion for the removal of the said 
walls and grill. If the plaintiffs do not remove the walle and the grill 
within the time mentioned above, the defendants will be entitled to remove 
the same at their own cost. 

The appeal is allowed in part, but in view of the peculiar facts and 
circumstances of the case, there will be no order for costs. 

Sharma, J. : I agree. 

P.R. ———— 


[ CRIMINAL REVISIONAL JURISDICTION] 
Before Mr. Justice Monoj Kumar Mukherjee 
Decision: July 13, 1979 
Amulya Ratan Haldar & Ors. So ie Petitioners 
Versus 
Bidya Bhusan Naskar : Opposite Party* 
Code of Criminal Procedure, sec. 145— Whether non-compliance with 
requirements thereof makes the proceeding vold ab initio. 
*Cr. Rev. No. 770 of 1979. 7 
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On an application filed by Naskar, Magistrate passed an order 
drawing up a proceeding under sec. 145 of the Gode of Criminal Proce- 
dure. Thereupon Halders filed an application before the Magistrate under 
sec. 145(5) of Cr. P. C. for cancellation of the proceeding but the Magis- 
trate rejected the said application. So Halder and others petitioners 
moved the High Court and obtained a Rule. Petitioners contended that 
pre-requisite conditions for initiating a proceeding under sec. 145 Cr. P.C., 
Viz, (1) satisfaction of the Magistrate about the existence of a dispute 
likely to cause breach of peace and (2) recording of grounds of such 
satisfaction, have not been fulfilled; so the entire proceeding is without 
jurisdiction. Opposite party submitted that non-compliance of sec. 
145 (1) of. Cr. P. C. was only an irregularity and the- proceeding should 
not be quashed. 4 


. HELD: An order drawing up a proceeding under sec. 145 (1) of 
Cr. P.C. without requisite satisfaction makes the entire proceeding void 
ab initio and without jurisdiction. (Para 5) 

In the instant case the Magistrate has not indicated any satisfaction 
that a dispute likely'to cause breach of peace existed concerning the land 
in respect of which the proceeding was drawn up. As the foundation of the 
Magistrate’s jurisdiction is lacking the entire proceeding must be held to 
be without jurisdiction. : i {Para 8) 

Cases referred to :— : 

(1) Jatindra Nath Sikdar & Ors. ¥. The State, 1967 Cr. LJ 1716 

(2) Nittyanund Ray v. Paresh Nath Sen, 9 CWN 621. 

(3) Khosh Mahomed Sircar & Ors. y. Nazir Mohamed, 9 CWN 1065 

(4) Khudiram Mondal v. Jitendra Nuth Mondal, 56 CWN 608 

*(5) Mahesh Sowar y Narain Bag, ILR 27 Cal. 981 
P.C. Ghosh and Bikash Chandra Mondal © ... ... for Petitioners 
Ambica Charan Bhattacherfee and M. J. Abdin ... for Opposite party 
Sanatan Seal ae ae for State 


The judgment of the Court was as follows :—- 

On the basis of an application filed by the opposite party to the 
present Rule and the police report in respect of the same, the learned 
Sub-divisional Magistrate, Diamond Harbour passed an order drawing up 
a proceeding under section 145 of the. Code of Criminal Procedure (here- 
inafter referred to as the Code), attached the land in question and 
appointed a Receiver in respect thereof. Against the said order, the 
petitioners, who figured as opposite parties in the proceeding, moved this 
Court in revision but did not pursue ‘the matter on being advised to file 
an application under section 145(5) of the Code. Accordingly, the peti- 
tioners filed an application before the learned Magistrate for cancellation 
of the proceeding on the ground, iater alia, that no dispute existed conc- 
erning the land. By his order dated March 10, 1979 the learned Magistrate 
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rejected the aforesaid application and decided to continue with the pioc- 
eeding. Hence this Rule. 

2. It was argued by the‘learned Advocate appearing for the 
petitioners that the two prerequisites for initiating a proceeding under 
section 145 of the Code were (i) the satisfaction of the Magistrate that 
a dispute likely to cause a breach of the peace exists concerning any land 
or water and (i1) recording the grounds of such satisfaction and since in the 
initial order drawn up by the learned Magistrate, those conditions have not 
been fulfilled the entire proceeding is without jurisdiction. The opposite 
parties on the other hand submitted that the contentions of the petitioner 
cannot be entertained at this stage as their grievance in the present Rule 
was not against the order drawing up the proceeding but against the order 
rejecting the application under section 145(4). The opposite parties further 
submitted that even if the petitioners were allowed to urge their grounds 
challenging the order drawing up the proceeding the same were devoid of 
any merit having regard to the fact that non-compliance with the require- 
ments of section 145(1) is only an irregularity and since no prejudice has 
been caused to the petitioners, the proceeding should not be quashed. 

3. To appreciate the respective contentions of -the parties it will 
therefore be necessary first to ascertain the requirements for drawing up a 
proceeding under section 145 of the Code and whether failure to comply 
with such requirements make the proceeding void ab initio. Froma plain 
reading of section 145(1) it would. appear that before initiating a procee- ` 
ding the Magistrate must satisfy himself that a dispute regarding land or 
water exists and that such dispute is likely to cause a breach of peace. It 
is only when the Magistrate arrives at his satisfaction of those two con- 
ditions that the Magistrate assumes jurisdiction to make an order under 
the said section. The other requirement of the section is to record the 
grounds for such satisfaction in the initiatory order. In other words, 
while the satisfaction gives the jurisdiction to the Magistrate to pass an 
order, the recording of such satisfaction is the mode of exercise of such 
jurisdiction. It necessarily follows that if the learned Magistrate records 
au order without the satisfaction he wrongly assumes the jurisdiction 
but if the satisfaction is there but the grounds of satisfaction are not stated 
in the initial order he wrongly exercises the jurisdiction. If the former 
is absent the order and all further proceeding which follows the order, will 
be therefore without jurisdiction. 

4. Inthe case of (1) Jatindra Nath Sikdar & Ors.v. The State, 
reported in 1967 Cr. LJ page 1716 this Court held: 

“the foundation of the Magistrate’s order fora proceeding under 
section 144 or 145 of the Code is his satisfaction on matettals before 
him that thereis an apprehension of breach of the public peace. - 
Unless he is satisfied in that regard he would have no jurisdiction to 
draw a proceeding under either of those two séctions. In order to 
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give the Magistrate the jurisdiction to draw up the proceeding conce- 
rned, there will .have to be his satisfaction in the above matter and 
if, the learned Magistrate does not mention about this satisfaction 
his jurisdiction 1s lost.” 

5. I respectfully agree with the said decision and hold that an 
order drawing up a proceeding under section 145(1) of the Code of Crimi- 
nal Procedure without the requisite satisfaction makes the entire proceeding 
void ab initio and without jurisdiction. 

6. The next question that falls for determination is whether omission 
to state the grounds of the satisfaction in the order also has the effect of 
rendering the entire order and subsequent proceeding null and void. This 
Court had occasions to.deal with this question and it would be profitable 
to refer to those decisions. In the case of (2) Nitiyamund Ray v. Paresh 
Nath Sen, reported in 9 Calcutta Weekly Notes page 621 a Division Bench 
held that in instituting proceeding under section 145 of the Code of Crimi- 
nal Procedure the Magistrate was bound to state in his initiatory order the 
grounds on which he was satisfied that there was a likelihood of a breach 
of the peace and even where a Magistrate acted on a poliçe report or other 
information he was still bound to state the grounds upon which he was 
satisfied that there was likelihood ofa breach of the peace. Another 
Division Bench of this Court, disagreeing with the above view referred the 
following and two other ancilliary questions to a Full Bench for decision :- 


“Whether an initial order made by a Magistrate under section 
145, Cl. (1) of the Code of Criminal Procedure, is defective because 
it is not self contained and does not state in express terms the 
grounds upon which he is satisfied that a dispute likely to cause a 
breach of the peace exists, when such grounds appear in the police 
report on which the order is founded and to which it makes reference.’ 

The Full Bench answered the question in the negative and did not answer 
the other two ancilliary questions -referred to it as they did not arise in 
view of the answer to the above question (3) (Khosh Mahomed Sircar 
& Ors. v. Nazir Mohamed,9 CWN 1065). This question again fell for 
decision before a Division Bench of this Court ın the case of (4) Khudiram 
Mondal v. Jitendra Nath Mondal,reported in 56 CWN 608 and Chakraborty, 
J. (as His Lordship then was) observed :— 

“It is true that section 145(1) requires the grounds of the Magis- 
trate’s satisfaction to be stated in the initratory order and that in the 
present case the order merely stated that it appeared to the Subdivi- 
sional Officer thata dispute likely to cause a breach of the peace 
existed between the parties. Such an order is uodoubtedly a defective 
order and if challengéd in proper time, ie. about the time when 
written statements are required to be filed or evidence led, it will 
be corrected or set aside as was done in the case of (5) Mahesh 
Sowar v. Narain Bag, (ILR 27 Calcutta 981). But I am unable to 
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agree that if an omission to state the grounds occurs, but the proceed- 
ing is nevertheless allowed to go on without challenge, it must still 
be held invalid even after its conclusion and the final order must be 
Set aside, on account of such omission alone, whether or not any 
Prejudice haa been caused. In my opinion, such omission is only 
an irregularity in the proceedings and does not affect the Magistrate’s 
jurisdiction and therefore when it is complained of at the end of 
Proceeding the validity of the final order must be judged by the test of 
prejudice. 5 

7. From the foregoing discussions therefore the following princi- 
ples are deducible ;— 

(i) To assume jurisdiction to initiate a proceeding under section , 
145 of the Code, the Magistrate must obtain satisfaction that a dispute 
regarding an immoveable property exists and tbat such dispute is likely 

` to cause breach of the peace. As the foundation for the proceeding 
is such satisfaction, absence thereof will make the proceeding without 
jurisdiction and void ab initfo. 

(ii) If the Magistrate initiates the proceeding with the requisite 
satisfaction but omits to state the grounds of his such satisfaction the 
order will be a defective one and the validity of such order will have to 
be judged by the test of prejudice. d 

(iii) Whether prejudice has been caused or not will depend upon 
the facts and circumstances of a given case and for determining 
the same the fact whether the objection could and should have been 
raised at the earliest possible opportunity will be required to be 
considered. 

8. Coming now to the instant case I find that the learned Magis- 
trate has not indicated any satisfaction that a dispute likely to cause breach 
of the peace existed concerning the land in respect of which the proceed- 
diag was drawn up. As the foundation of the Magistrate’s jnrisdiction is 
lacking, the entire proceeding must be held to be without jurisdiction. 
Consequently, any discussion or decision on the other questions raised by 
the parties will be an exercise in futility. - 

In the result, the application succeeds and the Rule is made absolute. 
The order dated January 13, 1978 initiating the proceeding and alt subse- 
quent orders passed in connection therewith are hereby set aside. 

The application of the opposite party should be dealt with according 
to law as indicated above, unless the Magistrate considers, that there 1s 
now, eighteen months after the application, no hkelihood of breach of 
peace in which case he will refuse to take any further steps on the 
application. 

N.C. S. 
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{ CIVIL APPELLATE JURISDICTION ] 
Before Hon’ble Mr. Sankar Prasad Mitra, Chief Justice and 
Hon'ble Mr. Justice Salil Kumar Datta 

: Decision : June 27, 1979 

H. A. Nanji & Co. ire “ .. Appellant 
Versus 
iomat Officer, ‘A’ Ward, District V(2) Calcutta 
. and Ors. ... Respondents* 

Income Tax Act 1961—Sections 147, 148—Jurisdiction of the 
I. T. O.— Loans disclosed -by the assessee — Subsequently discovered to be 
bogus — Whether I. T. O can initiate proceedings. — 

z The appellant is a partnership firm registered under the Indian Part- 

nership Act, 1932, carrying on the business of manufacturer and sale of 
~ buckets. For the assessment year -1958-59 (accounting period ending an 

December, 1957), the appellant was assessed by the respondent No. 1 on 
“an income of Rs. 32, 562.00 as computed according to the order of 
assessment dated January 30, 1959. According to the appellant at the time 
_ Of assessment, its representative produced copies of account of each 
creditor and disclosed fully and -truly all transactions with each of the 
parties on production of all relevant vouchers, discharged huadies, state- 
ments. of payments of interests with receipts, confirmation, letters of 
creditors with respective Income-tax file numbers, and as asked for, also 
balance sheets, profit and loss accounts and necessary documents. The 
Income-tax Officer completed the assessment on his satisfaction with the 
said materials. On March 27, 1967 the appellant was served with a notice 
under section 148 of the Income-tax Act 1961.. The appellant challenged 
the said notice, inter alia, onthe ground that conditions precedent for 
assumption of jurisdiction under section 147 of the act read with section 
148 were absent and as such notice as also ‘the proceedings commenced 
thereunder were without jurisdiction. After the affidavits have been filed 
the matter was heard by the Learned Trial Judge who was pleased to 
discharge the rule nisi. The assessee preferred an appeal against the said 
decision. ee ees, 

HELD: fa) Since the decision of the Commissioner on the recorded 
reasons that the case is afit ene for issue of notice is mandatory, it 
is obvious that the afidavit cannot disclose facts which travel beyond the 
ambit and scope of the recorded reasons and Introduce facts which are also 
not present, in the recorded reasons. Though if is not necessary to state 
all facts in the disclosed reasons, the genesis of the facts stated in the 
affidavit must have some place in the reasons, however, brief or short if may 
be. coe 
(b) By the affidavit, the I. T. O. may also clarify the position fully 
about the matertal facts he had in his mind at the time of recording 

"Appeal from Original Order No. 160 of 1972. 
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reasons, but facts in the affidavit which even by implication had no 
Placein the recorded reasons for issuing notice, cannot be accepted as 
forming part thereof. 

(c) Atthe time of issue of notice it is not incumbent on the Income- 
tax Officer to come toa conclusive finding that income has escaped assess- 
ment by reasons of the omission or failure of the assessee to disclose fully 
and truly all material facts relevant for the assessment. Such belief at 
that stage is tentative belief on the materials before him to be examined and 
serutinised on such evidence as may be available in the proceedings for 
reassessment. 

(d) If the initiation of proceedings under section 147 is based on new 
Primary facts and not on inferential facts on the primary facts already 
disclosed, such initiation is permissible in law. The discovery of the cre- 
ditors disclosed by the assessee as bogus creditors was not an Inferential 
fact based on the same material which the assessee had disclosed as primary 
facts in respect of the assessment in usual course. 

(e) The discovery of the alleged creditors of the assessee as bogus 
creditors could result in the belief in the mind of the Income-tax Officer 
that the income had escaped assessment. It has no where been laid down 
by the Supreme Court to the effect that the assessee is entitled to make 
untrue return of income with bogus creditors and loans and escape with 
impunity once he has been able to cross the barrier in the shape of Income-tax 
Officer. Observations of the Supreme Court as of judicial pronouncement 
are to be constdered with reference to the context and the circumstances 
in the particular case in which such observations are made and never 
bereft of the context and the attending circumstances of the case. If an 
assessee with improper motive sets up bogus creditors and loans for 
obtaining relief from Income-tax and persists in the position he has taken in 
respect of such creditors and loans all through, he will do so. at his peril, 
since such action willamount to failure or omission to disclose fully or 
truly all material facts necessary for assessment in violation of the statu- 
tory obligation to disclose fully or truly all material facts, if found untrue, 

(f) Mere Initiation of proceedings under section 147(a) does not 
amount to a finding that the loans are fictitious though undoubtedly the bona- 
fide assessees by reassessment are put to inconvenience which unfortunately 
cannot be avoided in the context of large scale evasion of tncome tax in the 
country and the methods adopted for the purpose. 

Cases referred to :— 

(1) Jamna Lal Kabra v. 1.T.0., B-Ward, Bareilly, 96 ITR 461 

(2) Calcutta Discount Co Ltd. v. Income Tax Officer, Companies Dist. 
I, Calcutta. 41 ITR 191 (203). 

(3) S. Narayanappa & Ors. v. Commissioner of Income Tax, Bengalore 
(1967), 63 ITR 219 

(4) ` Chhugamal Rajpal v. S. P. Chaltha & Ors., (1971) 79 ITR 603 
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(5) Union of India & Ors. v. Rai Singh Deb Singh Dist, & Anr., (1973) 
88 ITR 200 (SC) 

(6). Johri Lal (HUF) v. Commissioner of Income Tax, U. P., (1973) 88 
ITR 439 

(1) Commissioner of Income Tax, Calcutta y. Burlop Dealers -Ltd. 
(1971) 79 ITR 609 

(8) Income Tux Officer, I-Ward, Hundi Circle, Calcutta & Ors. v. 
Madnani Engineering Works Ltd. since reported in 118 ITR 1. 

` Debi Prasad Pal, R. N. Bajoria, Mohitosh Majumdar "A 

and S. K. Ghosh a for Appellant 


Suhas Chandra Sen and Ajit Sen Gupta eh .. for Respondents 


The judgment of the Court was as follows :— 

Datta, J.: This is an appeal from the judgment and order. of 
Sabyasachi Mukharji, J. dated April 28, 1972 whereby the rule Nisi obtained 
by the appellant on an application under Article 226 was discharged. 

2. The appellant is'a partnership firm registered under the Indian 
Partnership Act, 1932 carrying on the business of manufacturer and sale 
of buckets. For the assessment year 1958-59 (accounting period ending 
on December 31, 1957), the appellant was assessed by the respondent No. ` 
1 ọn an income of Rs. 32,562,00 as computed according to the order of 
assessment dated January 30, 1959. According to the appellant at the 
time of assessment, its representative produced copies of account of each 
creditor and disclosed fully and truly all transactions with each of the 
parties on production of all relevant vouchers, discharged hundies, state- 
ments of payments of interests with receipts, ,confirmation letters of 
creditors with respective income-tax file numbers, and, as asked for, also 
balance sheets, profit and Joss accounts and necessary documents. The 
Income-tax Officer completed the assessment on his satisfaction with the 
said materials. 

3. On March 27, 1967 the appellant received a notice purported to 
be under Section 148 of the Income-tax Act, 1961 whereby the appellant 
was asked to submit a return of income for the said year. A copy of the 
notice is set out below : 

gs NOTICE UNDER SECTION 148 OF THE INCOME 
. TAX ACT, 1961. 


V(2)/305-H/A Income-tax Officer V(2)'A’”_ 
Ward, 
To: Dated 27.3.67. 


M/s H.A. Nanji & Co., 
46, Ezra Street, 
Calcutta. 
Whereas I have reason to believe that your income phangeabie i 
“tax for the assessment year, 1958-59 has escaped assessment with 


meaning of section 147 of the Income-tax Act, 1961 : Pa 
oe ad 
a“ 


oa 
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I, therefore, propose to re-assess the income for the said assess- 
ment year and I hereby require you to deliver to me within 30 days 
from the date of service of this notice a return in the prescribed form 
of your income assessable for the said assessment year. ` 

2. This notice is being issued after obtaining the necessary 
satisfaction of the Commissioner of Income, Tax W.B. II Calcutta. 

Sd/-Haroam Singh Sarna, 
Income Tax Officer ‘A’ ward, 
V(2), Calcutta.” 

The appellant by letter written by its Advocate on April 20, 1967 challenged 
the notice as illegal, barred by limitation and void ab initio and requested 
the Income-tax Officer to drop the proceeding and without prejudice and 
on protest filed a return for assessmert year 1958-59 No reply was given 
to the said letter on the contrary the Income-tax Officer on July 30, 1970 
gave notice fixing hearing of the proceeding on-August 5, 1970. 
The appellant thereafter by letters of August 4 and 10, 1970 demanded 
justice and called upon the respondents to cancel the said notice and ` 
later on also called upon the respondents to furnish him witha copy of 
the facts and reason on which the sanction of the Commissioner of Income- 
tax, West Bengal was obtained but there was no compliance with the 
aforesaid requisition. The appellant in this state of affairs, when accor- 
ding to him he had produced all materials necessary for ‘the assessment, 
apprehending that the Income-tax Officer might proceed on an apparent 
change of opinion moved this Court on September 14, 1970 by an appli- 
cation under Article 226 of the Constitution, praying inter alia for issuance 
of a writ in the nature of Mandamus commanding the Income-tax Officer 
and others to cancel, withdraw and rescind the impugned notice and also 
of a writ in the nature of certiorari quashing the said notice and proceeding 
initiated thereon. It was contended inter alia in the petition, after 
narration of the facts stated above, that the conditions precedent for 
assumption of jurisdiction under section 147 read with séction 148 was 
absent and as such the’notice as also the proceeding commenced. thereunder 
were without jurisdiction. 

4. On this application a Rule Nisi in terms of the prayer was issued 
by this Court on the same date and the respondents contested the Rule by 
filing an affidavit-in-opposition on behalf of the respondents affirmed on 
December 31, 1971 by Harnam Singh Sarna at the time an Appellate 
Assistant Commissioner, Meerut, who as the concerned Income-tax Officer, 
issued the impugned notice. Jn the said affidavit the allegations and 
contentions made in the petition were denied and in particular it was stated 
inter alia as follows :— > 

“4. With reference to paragraph 3 of the petition I crave leave 
refer to the said order of assessment for the assessment year 1958-59 
e entire records and proceedings relating thereto for ascertaining 
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the terms scope and effect thereof and deny all allegations contrary 
thereto andfor inconsistent therewith, I say that the said assessment 
was completed on the basis of materials disclosed by the petitioner 
at that time I- further say that it appears from the records avai- 
lable that the petitioner had filed statement showing purported 

~- loansfrem various parties under the heading “Hundi Accounts” 
during the year 1957 and interest paid during the said year under the 
head “Interest Accounts 1957 (paid to Sundry Parties)”. It does not 
however, appear from the records that the petitioner had produced 
the discharged hundies, receipt for payment, aileged interest, Bills of 
brokers for procuring the purported loans, purported confirmation 
letters from the parties quctating their income-tax file No. as alleged. 
It also appears from the records that the said hundi loan account had 
been accepted by the Assessing Income-tax Officer as such without 
verification. E 


I say that on subsequent investigation it was found that the alleged 
loans purported to have been obtained on purported hundies were 
not genuine and most of the purported Hundiwallas were blacklisted 
who have either confessed to have been mere namelenders or who have 
been found to be namelenders for the said purported loans which were 
entered in the books of Accounts of. various~assessees including the 
petitioner on Commission. It appears that the petitioner introduced 
these parties regarding the said purported loans to suppress its real 
income. I deny in particular that all necessary materials were produced 
by or on behalf of the petitioner as alleged or at all. I deny further 
that the said Income-tax Officer could or did consider all the materiala 
as alleged. In the facts and circumstances of the case the alleged satis- 
faction of the Income-tax Officer does not arise... .. 


13. With reference to paragraph 12 of the petition 4 gay that 
on subsequent investigation it was found that the loans purported to 
have been obtained by the petitioner were not genuine and some of the 
persons from whom the petitioner alleged to have obtained loans either 
confessed to have been mere namelenders or who have been found to 
be the name lenders, for the said purported loans which were entered, in 
the books of accounts of the various assessee including the petitioner on 
commisston. I say that in the books of aceounts of the petitioner for the 
previousyear relevant to the assessment year 1958-59 the petitioner had 
shown that it had purported to have taken alleged loan to the tune of 
Rs.3,25,C00/- from several hundi brokers and/or bankers such as Pabla- 
jrai Kesavlal, Narasindas Nandlal, Mohanshing, Kanaihalal, Lakmichand 
Bajaj, Nandlal Ramchand Rupchand Pahlajrai Govindran Arjundas, 
Bhagwandaw Purushoottamdas, Muthuradas Radhakissandas, pel 
Srichand, Pahlajrai Girdhardas which were accepted as genuine Ir” 
as claimed by the petitioner without any verification. Between Asch 
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1965 and March 1967 lists of bogus hundi brokers and/or bankers and 
their alleged debtors who were blacklisted were received: by me from 
the Special Investigation Branch from the Commissioner of Income-tax 
West Bengal. The said lists included most of the said purported hundi 
creditors of the petitioner such as Dondaram Vasudev, Pahlajrai 
Keshablal, Naraindas D. K., Ramchand Monoharlal, Mohansingh 
Kanaihyalal, Lakhimichand Bajaj. I also received from the said Special 
Investigation Branch materials to the effect that in course of the said ` 
assessment proceedings of the various Hundi brokers and or bankers 
and their alleged debtors before the Income-tax Officer the bogus 
nature of the said hundi tiade and falsity of the said loans 
were proved in most of the said purported creditors of the petitioner. 
Some of the said alleged creditors fater alia Dondaram, Vasudev, 
Mohanshing, Kaniahyalal, specifically admitted and made confession 
that they had been mere namelenders for the said purported loans, 

~ which were entered in the books of accounts of various assessees includ- 
ing the petitioner for the said year on commission. 

It therefore prima facie appeared to me that the petitioner intro- 
duced those hundi loans brokers and/or bankers and other parties 
regarding the said purported hundi loans to suppress its real income. 
The said purported Hundi Joans in fact represented the concealed 
income of the petitioner. In the premises on the aforesaid materials I 
had prima facie reasons to believe and I bonafide believe that due to 
the omission and/or failure on the part of the petitioner to disclose fully 
or truly all materials facts necessary for his assessment for the said 
assessment year, income chargeable to tax had escaped assessment, 
and/or had been underassessed and consequently I validly issued the - 
said notice under section 148 date 27th March, 1967 for the said assess- 
ment year after fullfilling all conditions. Save as aforesaid and save 
as would appear from the records of the Income-tax Department 
allegations contained in paragiaph 12 of the petition are denied. 
In particular it is denied that there were no materials on the basis of 
which the respondents could have formed the belief that the income 
of the petitioner chargeable to tax had escaped assessment, for the said 
year within the meaning of Section 147 as alleged or at all. 

5. The appellants filed an affidavit-in-reply affirmed by Abdul Rasul 
Nanji on February 8, 1972 reiterating that all documents in respect of the 
loans were produced before the Income-tax Officer who completed the 
assessment on being satisfied with the materials filed or produced. The 
allegations that the loans were not genuine were denied and it was stated 
‘t the. alleged confessions or findings that the loans were bogus had no 
t bearing on the formation of belief that the income had escaped 
Further the conditions precedent for assumption of jurisdic- 
established. 








tion were 
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6. Itappears that in course of proceeding as directed by the Court 
the respondents disclosed the recorded reasons for proceeding under Section 
‘ 147 of the Income-tax Act 1961, relating to the relevant and other years. 
This set out as follows : 

i -~ Order sheet Entry. 
Asstt. Yr. 1958-59. ' f 
dt. 15.3.67 Send Sec. 147(a) proposal to CIT, WB-II, 
Calcutta for obtaining his approval. 
Sd/- ITO. 
Brief Reasons for starting proceedings u/s 147. 
In course of asseasment proceedings the following Hundi loans were 
not examined. . 


- 1. Pablajrai Keshavlal ; Rs. 50,000/- ‘\ 
2. Naraindas Nandlal = 3 Rs. 35,000/- 
3. Naraindas B.K. Rs. 20,000/- 
4. Dendaram Vasudev Rs. 30,000/- ’ 
5. Ramchand Monoharlal Rs. 10,000/- 
6. Mohansingh Kanaiyalal ~ Rs. 10,000/- 
7. Lakbmichand Bajaj- Rs. 15,000/- 
8. Nandlal Ramchand Rs. 5,000/- 
9. Rupchand Pahlajrai Rs. 35,000/- 
10. Govindram Arjundas ` Rs. 15,000/- 
11. Bhagwandas porirhotts Rs. 15,000/- 

amdas R 
12. Mathuradas Radha- a Rs. 20,000/- 
kishandas N i 
13. Gokuldas Srichand Rs. 55,000/- 
14. Pablajraı Girddardas Rs. 10,000/- 


Total Rs. 3,25,000/- 

No disclosure petition u/s 271(4A) appears to have been filed in 
this case. Please also refer to your Circular No. Dia/29/64-65/WB 
III/CIB/10535-934A dt. 7.3.67. Reference also to be made in I.A.C. 
R-IX's D.O. No. .40-C/R-IX 

M-IV (Con) /62-63. : f 
I have reason to believe that Hundi loans shown by the assessee 
are fictitious and hence that has escaped assessment for the year. 
Sd/- (H.S. Serna) 
Income-tax Officer, A-Ward 
Dist. V(2}/Cal. 
The cone reasons refer to two circulars which are as follows :- 
(1) 
Office of the Commissioner of Income-Tax West Bengal, 
- P-7, Chowringhee Square, Calcutta. 
_ Dated the 7th Mach, 1967, 
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No. Dia. 29/64-65/WB-III/SIB/10535-935A. 
All IACs and ITOs (by name) 

' Sub: Normal voluntary disclosure u/s, 271(4A) of 
LT. Act 1961 Petition involving (962-63 asstt. year 
instructions regarding. 

A large number of disclosure petitions u/s 271 (4A) have been 
received in which assessment for the year 1962-63 is involved. Such 
petitions are being filed even now. It may -not be possible to dispose 
of all such petitions before the end of the current financial year. In 
the meantime, assessment for 1962-63 has to be completed in alk 
these cases to prevent it from becoming time-barred. The ITOs are, 
therefore, directed to complete the assessment for the year 1962-63 in | 
all such cases on the merit of each case. : 

2. Similarly there are petitions which involve re-opening of the 
assessment for the year 1958-59 u/s 147(a) which action will be barred 
by limitation after 31.3.67 ITOs are directed to review all cases where 
disclosure petition u/s 271 (4A) have been filed by assessees under their 
jurisdiction and where any action is indicated in respect of the assess- 
ment year 1958-59 they should send their proposals u/s 147(a) for 
approval immediately and see that notices u/s 148 are issued to the 
assessees well before 31.3 67. 


(a) f 
Newal Ram, ‘ Aayakar Bhawan, 
Inspg. Asstt. Commissioner, P-7, Chowringhee Sqrs, 
of Income-Tax Range IX. Calcutta-1. 
D.O. No. 40-C/R-IX. Dated, the 21st July, 1966. 


M-IV (Con) 62-63. 
My dear Serna, 

Iam giving below some information concerning some cases which 
are either assessed by youor by I.T. Os of your District. Please take 
necessary action in respect of cases assessed by you and pass on the 
information in respect of other cases to other colleagues of your 
District. 

(i) 
(ii) 
(iii) He 
(iv) H. R. Nanji. ; 

In the assessment year 1957-58, the following hundi loans were not 

examined by the I.T.O. 









(a) Narayan Singh `- Rs. 10,000/- 7 
(b) Mathura Das Rs. 20,000/- 
(c) Narayan Das . Rs. 10,000/- 

7 (d) Rupchand Rs. 20,000/- 


(e) Pahlajrai Keshavlal Rs. 15,000/- 
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{f) Bhagwandas Rs. 5,000/- 
(g) Pahlajrai Giridharidass Rs. 5,000/- 
(h) Gokuldas Rs. 30,000/- 


Äi the total credits exceed Rs. 50,000/- proceedings u/s. 147 should be 


' taken after completing investigations. The I. T. O. should also consult the 


‘ 


-list of bogus hundi financers and also the list of these persons who have 


confessed either here or at Bombay to the effect that they are merely name- 


lenders. Action should be taken, quickly so, that action u/s 147 is initiated 
well within time. 


Asst. Yrs. 1958-59 & 1959-60 :- - 
The following hundi loans were not investigated by the I. F. O. :- 


(a) Laxmichand Rs. 15,000/- 
(b) Narayandas , Rs. -15,000/-_ ~ 
` (c) Ramchand ` Res. 10,000/- 
-(d) Narsumal _ Rs. 16,000/- 


(e) Bhagwandas P. Rs. 10,000/- 
(£) Mohan Singh Rs. 15,000/- 

` (g) Bhagwandas S. Rs. 10,000/- 
(h) Dendaram. - Rs. 5,000/- 
(i) Narayan Singh Rs. 20,000/- ` 

The records should be examined carefully and investigations also 
completed quickly for taking action u/s 147. 

Asst. Yr. 1960-61 and 1961- 62: In these years also hunii loans 
were not verified and they were accepted on mere confirmation letters. 
The present I.T.O. should examine these hundi loans in the light of ins- 
tructions and circulars issued by the Commissioner and take action u/s 147 
quickly. : 

To > i Yours faithfully, 


Sri H. S. Serna, : Sd/-(Kewal Ram) 
Income-tax Officer ‘A’ Ward.. . 


Dist. V(2)/Calcutta. 


7. .The learned Yadge i in the trial court in disposing the rule 
in disagreement with the decision in (1) Jamna Lal Kabra v. Income- 
tax Officer ‘B”’ Ward, Bareilly, 69 FTR 461, held that provisions of 
sub-section (2) of section 148 does not require that the Income-tax Officer 
should record all reasons which lead to the formation ofthe requisite 
belief relying on the decision in (2) the Calcutta Discount Co. Ltd. v. 
Income-tax Officer Companies District'l, Calcutta 41 ITR 191 (203). It 
was further held the Income-tax Officer is entitled to refer to additional 
reasons in his affidavit not inconsistent with reasons recorded which 
operated in his mind not recorded before the notice was issued. It was 
further held that during March 1965 to March 1967 list of bogus hundi 
brokers and bankers were received by the Income-taxOfficers from the 
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Special Investigation branch of the Commissioner of Income-tax, West 
Bengal. Of the hundi loans for the relevant year claimed to have taken by the 
assessee amounting to Rs.3.25 lacs, most of the alleged hundi creditors were 
included in the list. The Income-tax Officer formed the opinion that these 
loans which were accepted by the Income-tax Officer as genuine at the time 
of assessment without verification, were fictitious and accordingly there 
was escapement of income. The requisite conditions precedent for issue 
of notice, it was held, were thus satisfied as (i) the Income-tax Officer had 
formed the belief (ii) he had materials to form the belief and (iii) such 
materials had a rational nexus with the formation of belief. The Rule 
accordingly was discharged. This appeal is against this decision. 


8. Mr. Bajoria, learned counsel for the appellant, contended that 
there were no materials for initiation of the proceedings under section 
147 clause (a) of the Act. The recorded reasons constituted no reason or 
materials to clothe the Income-tax Officer with jurisdiction to issue the 
impugned notice. In the recorded reasons two circulars were referred to. 
While the circular dated March 7, 1967 has no relevance a8 no application 
was filed by the appellant under section 271(4A), the other circular of July 
21, 1966 required the Income-tax Officer to initiate proceeding under 
Section 147 after completing the investigation and after consulting the list 
of the bogus creditors. In the recorded reasons there is nothing to indica- 
te that there was any investigation at alland materials gathered as a result 
thereof and the result of the investigation were before the Commissioner. 
when on the reasons recorded by the Income-tax Officer he granted the 
sanction that the case was a fit one for issue of notice under Section 148. 
It is thus imperative in law to record all the reasons since on such recorded 
reasons, which means, materials for the belief, the necessary sanction can 
only be granted by the Commissioner under Sub-section (2) of Section 
151. 


9, The recorded reasons- only refer to the circular of July 21, 1966 
which by itself does not indicate of any investigation or even anything 
adverse against the assessee. The Revenue, it was contended, was not - 
entitled to rely on any statement of fact not contained in the recorded 
reasons. In the affidavit-in-opposition it was said that on subsequent 
investigation it was found that most of the hundi loans were not genuine 
and most of the hundiwallas were blacklisted, a material fact not stated 
in the recorded reasons. Absence. of such investigation and of any 
reference to it in the recorded reasons had vitiated the notice and the pro- 
ceedings based thereon, as the fact of investigation alleged to have been 
made and its result were not obviously before ‘the Commissioner, 
While it was incumbent on the Income-tax Officer to record all material 
facts, by way of affidavit he is not entitled to introduce a fact which 
had no place in the recorded reasons. The learned Judge, it was 
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submitted, committed an error 1 “musapplying the observations of the 
Calcutta Discount case made in á different context and in thinking it was 
not necessary - even to mention all relevant facts including the most 
‘material fact i in the recorded. ‘reagons which could be supplemented by a 
‘subsequent affidavit. i . 
$ We shall now consider some’ pdeciions cited at the bar on this point 
‘apart from the decision in Calcutta Discounts Case. 7 
ngs. Nardyanappa ‘and other v. Commissioner of Income-tax 
Bangalore (1967) 63 LT.R. 219 the Supreme Court observed :— 
> r St... the legal position is that if there are in fact some reason- 
able’ Brouads for the Income-tax Officer to believe that there has 
been any non-disclosure as regards.any fact which could have a mater- 
_ ial bearing on the question ef uader- assessment, that would be suffi- 
cient to give jurisdiction to the Income-tax Officer to issue notice under 
section 34 ..2The expression “reason to believe” in section 34 of the 
- Income-tax Act does not mean a purely subjective satisfaction on the 
<- part of the Income-tax .Officer:- The belief must be held in good faith 
it cannot, merely bea pretence. ` To put it differently, it is open to the 
court to examine the question whether the reasons for the belief have 
a rational - connection or a relevant bearing to the formation of the 
belief and are. Not extraneous or irrelevant for the purpose of that 
section. To this limited extent, the action of the income-tax Officer 
in starting proceeding under section 34 of the Act is open to challenge 
in a Court of law.” `. 
In (4) Chhugamal Rajpal v. S.P. Chaliha and others (an) LT.R. 603 
the Supremo Court again observed : : 
“In his report he (the Income-tax Officer) vaguely refers to certain 
‘ communications-received by him from. the Commissioner of Income- 
tax, Bihar and Orissa. He does not mention the facts contained in 
those communications. All that he says is that from those communi- 
cations “it appears that these persons (alleged creditors) are name- 
lenders and the transactions are bogus.” He has not even come to a 
prima facie yconclusion that the transactions to which he referred are 
not genuine transactions..He appears to-have had only a vague feeling 
that they may -be bogus transactions. Such a conclusion does not 
fulfil the requirements ‘of section 151 (2). What that provision 
requires is that he must give reasons for issuing notice under section 
148. In other words: he must have some prima facie grounds before 
him for taking action under section 148. Further in his report he 
“mentions ‘Hence proper ifvestigation regarding the loans is necessary. 
-.In other words his conclusion is that there.is a case for investigating as 
to the truth of the alleged transactions. That is not the same thing as 
saying that there - are reasons to issue notice under section 148”. 
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In the (5) Union of India and others v. Rai Singh and Deb Singh Bist., 

Another, (1973) 88 L.T.R. 200 (S.C.) the Court: reiterated :— 
. ' “The recording of the reasons in support of the belief formed by 
- the Income-tax Officer and the satisfaction of the Central Board of 

Revenue on the basis of the reasons, recorded by the [ncome-tax Ofi- 
cer that it is a fit.case for i issue of notice under section 34(1)(a) are 
extremely important circumstances to find out whether the Income-tax 
Officer had jurisdiction to proceed under section 34(1)(a)”. 

‘The Court in-this case drew an adverse inference as the Revenue failed to 

produce the felevant records to enable the Court to come to the conclusion 

that the facts necessary to confer jurisdiction under section 34(1)(a) had 

been established. The same proposition was laid down id (6) Johri Lal 

(HUF) v. Commissioner of Income-tax U. P., a273) 88 ITR 439 in the 

following terms : i 

“The formation of the required opinion that. the Income-tax 
Officer is a condition precedent. Without formation of such an opinion - 
he will not have jurisdiction to initiate proceedings under section 
34(1)(a). .The fulfilment of this condition is not a mere formality but 
itis mandatory. The failure to fulfil that condition would vitiate the 
entire proceeding. As held by this courtin Sheo Nath Singh v. 
Appellate Assistant Commissioner of income-tax (1971) 82 I.T.R. 147 
(S.C.) the Income-tax Officer would be acting without jurisdiction 
if the reason for his belief that the conditions are satisfied, does not 
exist or is not material or relevant to the belief required by this 
section. It is true that the courts will not go into the sufficienty - of 
reasons which persuaded the Income-tax Officer to initiate proceedings 
under section 34(1)(a) of the Act but the courts will examine the 
relevancy of reason which persuaded the Income-tax Officer to take 
proceedings under section 34(1)(a)..The formation of the required 
belief is not the only requirement. The Income-tax Officer is further 
required by section 34 to record his reasons for taking action under 
section 34(1)(a)_ and obtained the sanction of the Central Board of 
_ Revenue or the Commissioner as the case may be”. 

10. The Supreme’ Court in Calcutta Discounts’s- case (supra) in‘ 
respect of the recorded reasons of the Income-tax Officer for initiating 
proceedings under section 147, which also constitute his report ‘to the 
Commissioner, observed :— = 

“It is clear, therefore, that if one looked at the report only it 
would not be possible to say that the Income-tax Officer had any non- 

~ disclosure of material facts by the assessee in mind when he assumed 
jurisdiction. Ithas to be remembered, however, that it sending a 
report to the Commissioner, the Income-tax Officer migbt not fully set 
out what he thought. amounted to a non-disclosure because it is 
conceivable that the report may not be drawn up carefully 
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and may not contain a reference to all the non-disclosures that operated 
‘on his mind. We have, however, on the record an affidavit sworn by 
the same Income-tax Officer who started section 34 proceedings. It is 
reasonable to expect that in this affidavit which was his opportunity to 
tell the court that non-disclosure he took into consideration he would 
State as clearly as possible the material facts in respect of which there 
had not been in his view a full and true disclosure”. 
in the Allahabad decision in > Jamnalal Kabra’s Case (Supra) the Court 
observed : css ' 
“Sub-section (2) of sestion 148 requires the Income-tax Officer 
to record his reasons for issue of notice under that section and it 13 
necessarily envisated that he will record all the reasons he hasin mind. 
This-consideration acquires importance when the question is raised as 
to what were the reasons on the basis of which the Income-tax Officer 
invoked the jurisdiction conferred under clause (a) of Section 147. To 
justify action by reference to clause (a) of Section 147 it is not open to 
the Income-tax Officer .... to refer to reasons other than those recorded 
by him pursuant to sub-section (2) of Section 148. If those reasons 
are such that on their basis it can possibly be said that income charge- 
able to tax has escaped assessment for a certain assessment year because 
of the omission of failure on the part of the assessee to take a return 
for that year or to disclose fully and truly all material facts necessary 
for such assessment, there is a valid case for invoking the jurisdiction 
conferred by clause (a) of Section 147. If, on the contrary, the reasons 
recorded by the Income-tax Officer cannot possibly lead to such con- 
clusion, the proceedings initiated by the Income-tax Officer by reference 
to that clause must be stuck down as invalid.” 
Sabyasachi Mukharji, J. on the decision in Kabra’s case is of the view 
that it is not necessary to record all the reasons, as the section docs not 
say so and the Calcutta Discount’s Case, a case not cited before the Court, 
expressly laid down that the report may not contain a reference to all the 
non-disclosures the Income-tax Officer had in mind and in the affidavit 
the Income-tax Officer has the opportunity to state clearly the material 
facts he had in mind. All the same such facts should not be inconsistent 
with the reasons recorded. 7 


11. It appears that since the satisfaction of the Commissioner on 
the recorded reasons that the case is a fit one for issue of notice is manda- 
‘tory, itis obvious that the affidavit cannot -disclose facts which travel 
beyond the ambit and scope of the recorded reasons. Though it is not 
necessary to state all facts in the disclosed reasons, the -genesis of the facts 
stated in the affidavit must have some place in the reasons, however brief 
or short it may be. Ina given case where the, recorded reasons refer to 
only fictitious loans in short, it may not be necessary to state all such loans 
which the Income-tax Officer had in his mind. But the Income-tax Officer 
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-cannot “be heard to say” in his affidavit that he had i in mind- also at io a 


of recording reasons the suppression, of sales committed by the assessee in 7 


-his return since such facts was not before the- Commissioner to ensure that- 
the case is fit one for issue of notice under section 147, The ‘Courts have - 
laid down what by the affidavit the Ineome-tax Officer may always elarify. - 
the position fully about the materia} facts he had in his mind. at the time 
` of recording reasons but facts in the affidavit, as it ‘appears to. us, which ; 
even by implication had no place iù the recorded reasons for issuing notice: : 
cannot’ be accepted as forming part thereof. . There is. however no dispute 

- over the proposition that once the assessment is validly, reopened, the - 
entire assessment again becomes open for scrutiny in respect-of all catego: 
ries of matters relevant for assessment. 


22. At the time of issue of notice it ìa not EE on the. Income 
tax Officer to come to a conclusive finding:-that income- has” escaped i 
assessment by reason of the omission or failure of the assessee to disclose 
fully and truly all’ material facts necessary for the ‘relevant assessments. ` 
Such belief obviously at that stage is a tentative belief on the materials 
before him to be examined and scrutinised on such evidence as may be 
available in the proceedings for reassessment. But as, we have seen, there 
must be some grounds for the reasonable belief that there has been a non-- 
disclosure or omission to file a true -or cerrect return by the assessee 
resulting in escapement of assessment or in underassessment. Such belief. 
agaia must be in good faith, mot a mere pretence ér charge or opinion on 
inferential facts or facts extraneous or irrelevant: to the issue but must have 
a rational connection or live ` link or relevant bearing on the 
formation of belief. ae ` 


13. Mr. Bajoria’s contention is that the Income Tax Officer accord- 
ing to the relevant circular was to conduct as investigation before forming 
his belief that the loans are fictitious. There 1s no mention in the re- 
corded reasons or any investigation carried on by the Income-tax- Officer 
before formation of belief ard on the terms of the recorded reasons there 
is no indication or whisper df any investigation which“was a vital, essential” 
and unavoidable step for formation of belief. The Income-tax Officer 
cannot now be heard to say that he conducted the requisite investigation 
before his formation of belief a'case made in the affidavit only. Accord- 
ingly there war no materials before the Income-tax' Officer: for the forma- 
tion of belief a condition precedent for issue of notice, 

The Circular dated July 21, 1966 clearly indicated that a list of 
bogus hundi financiers had been ia possession of the Income-tax Officer 
concerned. For the relevant year, the circular mentioned some hundi 
joaus with names of the respective creditors were not investigated by ‘the 
Income-tas concerned during assessment. The Circular directed the 
Income-tax Officer to examine the records and to complete investigation 
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quickly for taking action under section 147. In his recorded reasons, the 
" Income-tax Officer referred to this circular, seitimg out earlier the names 
“of hundicreditors and respective amounts in seriatum which were not exa- 
g “mined in course of assessment. Thereafter he referred to the list of 
- bogus ‘creditors and then stated that he had reasons to believe that 
Hundiioans shown by the assessee were fictitious and those had escaped 
. assessinent. Ona reading of the readed reasons as a whole, it becomes 
obvious that`a comparison of the names of bogus creditors in the list 
and'those shown by the assesses was made by the Income-tax Officer 
“which, was- the investigation ‘comtemplated under the circular. When 
- such names disclosed by the assessee were found in the list the Income- 
_ tax Officer straightway recorded his ‘prima facte but positive belief that 
7 the ‘income had escaped assessment. This is an effect as also contended 
by Mr. Sen appearing for the Revenue, what was stated in the affidavit 
in elaborating the steps he had taken before recording his reasons. 
Such action taken is well within the scope and ambit of the recorded reasons 
and is in no way inconsistent therewith. Weare aceordingly unable to 
hold. that there were no materials or reasons to clothe the Income-tax 
Officer with jurisdiction under section“147 and hold that the proceedings 
_ thereunder were legaily and validly initiated by the Income-tax Officer. 


14. The other question requiring consideration is whether there 
has been any omission or failure‘on the part of the assessee to disclose 
fully and truly~ all material facts necessary for his assessment for that year 
resulting in escapement of income chargeable to tax for that year. Under 
section 139 sub-section (1) every person is required to furnish a return 
-of his income in prescribed form and verified in the prescribed manner. 
Under Rule 12, the- returns in statutory form are required to be verified 
by the assessee as being correct and complete and -the total income 
world income and other particulars. shown astruly stated. It is thus 
clear that the assessee has the statutory obligation to disclose correctly 
and truly the'income for the relevant yéar and all material particulars 
or facts in connection therewith. On considering what is the precise 
“scope of disclosure which section 147 demands, the Supreme Court 
in Calcutta Discount’s case - observed : 


“ot postulates a duty on every asseasee to disclose fully and 
truly all material facts -necessary for his assessment. What facts are 
material and necessary for assessment will differ from case to 
case. In every assessment -proceedings, the assessing authority 
will,- for the purpose of computing or determining the proper 
tax due from an assessee, require to know all facts in his possession 
‘which help him in coming to the correct conclusion. From the pri- 
mary facts in his possession, whether on disclosure by the assessee, or 
discovered by him on the basis of the facts disclosed, or otherwise, the 
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assessing authority has to draw E T as regards certain other facts 
and ultimately from the primary facts -and the- further facts inferred 
from them, the authority has to draw the: proper legal inferences and 
ascertdin, on a correct interpretation of the taxing enactment, the © 
proper tax payable. 

Does the duty, however, extend tai the fult 
and truthful. disclosure of primary facts? In our opinion the answer 
to this question must be in the negative. Once all the primary facis - 
are before the assessing’authority he requires no further assistanee by 
way of disclosure. It is for him to decide what inference of facts- can 
be reasonably drawn and what legal inferences have untimately to. be 
drawn. It is not for somebody else—far less the assessee' to tell the 
assessing authority what inferences, whether of facts and law, would 
be drawn. We have therefore come to the conclusion that while the 
duty of the assessee is to disclose fully and truly all primary relevant 
facts, it does not extend beyond this . the position, therefore, is that if” 
there were in fact some reasonable grounds for thinking that there 
had been any non-disclosure as regards any primary facts, which could 
have a material bearing on, the question of “under assessment” that 
would be sufficient to give jurisdiction to the Income-tax Officer to 
issue notices under section 34”. J 

15. In{7) Commissioner of Income-tax, Calcutta v. Burlop Dealers 
Lid. (1971) 79 ITR 609 the Income-tax Officer in course of assessment 
_ allowed for assessment year 1949-50 a deduction of 50% of the profits 
earned by a joint venture of the assessee with another person on basis of 
agreement sharing the profits equally. For the assessment year 1950-51 on 
the similar return filed by the assessee, the- Income-tax Officer in conse- 
quence of information on examination of the transactions brought the 
entire amount of profit to tax holding that the agreement of sharing profits 
“was a got up device to reduce profits. On a challenge being thrown’ to 
initiation proceeding for the assessment year 1949-50 under 34(1)(a) of the 
Income-tax Act, 1922 and reassessment made thereunder, the Supreme 
Court observed that the initiation of proceeding could be validly made in 
consequence of information subsequently received under section 34(1)(b) 
but the time for issue of notice had already expired. It was observed : 
“We are of the view that under section 34(1){a) if the assessee has 
disclosed primary facts relevant to the assessment, he is under no obli- 
gation to instruct the Income-tax Officer about the inference which 
the Income-tax Officer may raise from those facts. The terms of the 
Explanation to Section 34(1) also do not impose a more onerous 
obligation. More production of the books of account or other evide- . 
tice from which material facts could with due deligence have been 
discovered does not necessarily amount to disclosure within the mean- 
‘ing of section 34 (1), but where on the evidence and the mate- 
rials produced the Income-tax Officer could have reached a conclusion 
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25 ‘other than the: one which he- has reached a proceeding under section 
© 34(1)(a) will not lie ‘merely’ on the ground that the Income-tax 
f “Officer has raised an ‘inference which he may later regard as erroneous. 
P The ‘assesiee had disclosed:his books of account and evidence from 
` which material facts could be discovered ; it was: under no obligation 
. to inform the Income-tax Gflicerabout the possiblle inferences which 
may be raised against him. ‘Jt was for the Jacome-tax Officer to raised 
such inference and if he did not do so the income which has escaped 
- assessment, cannot be- brought. under section 34(1)(a)”. - 
The Supreme Court affirmed the order of the Tribunal ` directing that the 
amount of 50% profit be excluded from the total income of the assessee 
for 1949-50. ` bey f npag 
-© ' 16. Tne Calcutta Discount case thus lays down as provided in the 
statutory- provisions that the assessee has’ no further duty beyond a full 
and truthfull disclosure of all primary facts. In this case, the assessee disclosed 
‘all transactions of sale in shares and ‘securities which fetched a profit of 
Rs. 5.48 lacs. - The Income Tax Officer at thé time of assessment acoepted 
“the assessee’s version that the ‘transactions’ were casual and in the nature 
of change of investments. ` Later on the assessment was sought to be ro- 
opened on the ground that the company failed to disclose the true intention 
behind the sale of shares: It was held that the motive of the assessee for 
sale of shares was an inferential fact based on consideration of attending 
‘circumstances like frequency of sales, nature of sales, price received and 
the like. Though the assessee had the duty to disclose all primary facts 
bearing on the question, the law does not require the assesses to state the 
conclusion that could reasonably be drawn from the primary facts already 
disclosed. 


17. ‘In Burlop Dealer’s case again the Court held that the inference 
which the Incomé Tax Officer had drawn resulting in reassessment was 
„based on the same primary facts disclosed by the agsessee at the time of 

` assessment. - -It was thus another possible inference which could be drawn 
even at the timo of assessment by the Income Tax Officer who regarded 
the earlier inference as -erroneous. The assessee it was held, 
` had no obligation to infrom the Income Tax Officer that there could be 
another inference on the same primary facts. The decision which reite- 
rated the law as laid down i in the Calcutta Discount case, is tħus no autho- 
: rity for the’ proposition, 'as contended, that the assessee is ubder no 
obligation to make a full and ture disclosure of all primary facts relating 
to assessment. All that the decision lays down is that where on the 
evidence and materials ‘the. ‘Income ‘Tax Officer could have reached a 
. conclusion other than the one reached, a proceeding under section 34(1)(a) 
_will not lie on the. ground that the Income Tax Officer later regarded the 
` inference raised at the time. of assessment ass erroneous. 
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18. The same principle was followed in the case of (8) Income Tax 
Officer, I-Ward, Hundi Circle, Calcutta and others v. Madnani Engineering 
Works Ltd, delivered on January 4, 1979 (Civil Appeal No. 829 (NT) of 
1975-still unreported. In this case, the assessment was sought to be reop- 
ened on the ground that the Income Tax Officer claimed that the transac- 
tions of loan shown by the assessee and accepted as such in the origmal 
assessment were bogus and no interest was paid to the creditors. In the 
supporting affidavit, the Income Tax Officer did not disclose any material 
on basis whereof he could come to the requisite belief. It is obvious that 
the belief of the Income-tax Officer was based on inference on the same 
primary facts which he could arrive at even at the time of the assessment 
and the assessee had no obligation to point out to the Income Tax Officer 
that such conclusion to the effect that loans were bogus and no interest 
was paid thereon was also possible on the same primary facts. In the 
circumstances the Court confirmed the order of our High Court on appeal 
which quashed the notice under Section 147(a). {t may also be noted 
that the Supreme Court in agreement with the High Court held further, 
that on the grounds recorded and affidavit in support by the Income Tax 
Officer that there was no material for any belief on the part of the Income 
Tax Officer to initiate proceedings under Section 147(a). 

19. The cases are distinguishable on facts from the case before us. 
Here the Income Tax Officer was proceeding not merely on the basis of the 
primary facts which he had at the time of original assessment. The asses- 
see claimed deductions from income for the relevant year on account of 
interest paid on a number of hundi loans which were accepted as genuine 
in the original assessment. Subsequently the Income Tax Officer received 
a list of bogus hundi creditors from the governmental authorities which 
included the alleged creditors of the assessee. The ground for belief for 
initiation of proceedings under Section 147 Clause (a) was thus not the 
same set of primary facts as at the time of original assessment as in the 
cases Cited above, but altogether additional materials which were not 
before the Income Tax Officer when the assessment now sought to be 
reopened was made. 

20. The decisions cited above lay down that the assessee is under 
statutory obligation to disclose fully and truly all primary ‘facts relating 
to assessment and to produce all relevant documents but he is under no 
obligation to disclose inferential facts which could be arrived.at by process 
of reasoning from such primary facts. The question for consideration 
is whether in such case initiation of proceedings under Section 147 is based 
on new primary facts or it is based inferential facts on the primary facts 
already disclosed, the latter being impermissible in law. In this case the 
disclosure of the hundi loans as genuine by the assessee were of primary 
facts which were accepted as such dy the Income Tax Officer during asseżs- 
ment. The Income-tax Officer after the assessment came to be in possession 
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of a list of bogus creditors and therefrom he came-to the tentative 
belief that in respect of the relevant year the hundi creditors of the assessce 
disclosed by him whose name appears in the list were bogus creditors. 
This fact could be ascertained only by a bare comparison- of the list of 
bogus creditors with the creditors disclosed by the assessee in course of 
assessment and did not involve- any act of drawing conclusion by process of 
reasoning, nor was it based on materials disclosed by the assessee during 
assessment as in the cases cited above but on fresh materials which came 
in possession of the Income Tax Officer after assessment. It cannot 
accordingly be said that the discovery of the creditors by the assessee as 
bogus creditors accoding to the list was an infereatial fact based on the 
same materials which the assessee had disclosed as primary facts in respect 
of the assessment in usual course nor was the belief a’ result of mere pre- 
tence or change of opinion only on the same primary facts or nonea 
prudent man acting bonafide could not have arrived at. 


21. There can be little doubt that the discovery of the alleged cre- 
ditors of the assessee as bogus creditdérs according to the list could result — 
in the reasonable belief in the mind of the Income Tax Officer that the 
income had escaped . assessment. The asseasee was given deduction 
from the income of interest he claimed to have paid to such creditors 
for loans by them accepted as genuine during the asseessment. There is 
thus a rational nexus or live link before the facts discovered and the 
reasonable belief arrived at by, the Income-tax Officer regarding the esca 
pement of income chargeable’ tax due to the failure or omission of the 
assess to disclose fully and truly all material particulars relating to the 
assessment though such belief being tentative was yet to be established 
_in reassessment proceedings. — 


22. It has been repeatedly contended on the authority of the obser- 
vations of the Supreme Court that the assessee is under no obligation to 
confess contiary to his return that the hundicreditors and their loans to 
him as disclosed in original assessment were bogus and fictitious. Such 
contention is wholly erroneous and no such proposition was sever laid 
down by the Supreme Court to the effect that the assessee is entitled to 
make untrue return of income with bogus creditors and loans and escape- 
with impunity once he has been able to cross the barrier in the shape of 
Income Tax Officer. Observations of the Supreme Court as of judicial 
pronouncements are or be considered with reference to the context and the 
circumstances -in the particular case in which such observations are made 
and never bereft of the context and the attending circumstances of the case. 
The assessee as we have seen is required by statute to make a full and 
true disclosure of all primary facts material to the assessment. In a given 
case the assessee with improper motive may set up bogus creditors and lons 
for obtaining relief from income tax. He may persist in the position he 
has taken in respect of such creditors and loans all through but he will 
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do so at his peril since such action will amount to failure or omission to 
disclose fully and truly all material facts necessary for assessment in viola- 
tion of the statutory obligation to disclose fully and truly all primary facts 
if found untrue. If in the reassessment proceedings it is established the 
creditors shown by the assessee were bogus creditors and loan disclosed were 
fictitious, such assessee apart from reassessment will be subject to penal con- 
sequences under the Act for submitting the return which in such case will 
not be a full and true return of income he is under the statutory obligation 
to file on account of his failure to make a full and true disclosure of all 
material facts necessary for assessment. It is also to be remembered that 
the initiation of proceeding under section 147 clause (a) is based on the 
reasonable belief tentatively formed and during reassessment the question 
whether the hundi creditors or hundi loans are bogus and fictitious will be 
adjudicated according to law. Mere initiation of proceeding under section 
147(a) does not amount toa finding that the loans are fictitious though 
undoubtedly the bonafide assessee by the reassessment are put to incon- 

” venience which unfortunately cannot be avoided in the context of large 
scale evasion of income tax in the country and the methods adopted for 
the purpose. 

23. In view of the above discussion it seems to us that there were 
grounds for reasonable belief on the part of the Income Tax Officer to 

` hold that the assessee failed and omitted to disclose fully and truly all 
material facts necessary for the assessment for the relevant year leading 
to escapement of income chargeable to tax. 

24. For the above reasons as all contentions of the appellant fail this 
appeal is dismissed but without any order as to costs in the circumstances. 
All interim order if any are vacated. 

Mitra, C. J. : I agree. 

A.S. G. 


[ CONSTITUTIONAL WRIT JURISDICTION } 
Before The Hon'ble Justice Mrs. Padma Khastgir 
Decision : June 4, 1979 
Krishnatosh Das Gupta Pie. es Petitioner 
Versus 
Union of India & Ors. ... Respondents* 
Constitution of India, Art. 226—Whether petition is maintainable 
in the Original Side of the High Court. 
Code of Civil Procedure Or 1. r. 1—Cause of action and joinder of 
parties. 
Central Civil Service (Leave) Rules 1972— Whether Deducuon from 
salary is allowed. 
* Matter No. 456 of 1978. 
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Respondents had suspended three employees and started discipli- 

- nary proceedings against them. This caused great dissatisfaction among 
employees in general who started agitation and demonstration. Settlement 
was however arrived at between the parties. But the Joint Director issued 
acircular stating that several employees had attended Office and signed 
attendance register but did not do any work so there would be deduction 
_ from their pay and allowance. By another circular the Joint Director 
informed that such employees would be considered as ‘“‘not on duty”. By 
yet another circular the Joint Director referred to a Cabinet Decision 
and directed that the principle of “no work no pay” should be observed. 
Accordingly the Management effected d mass scale cut from pay and allow- 
ance of the employees.’ Petitioners’ complained that the pay cut was 
. arbitrary'and the circulars were illegal and ultra vires. They moved a 
` writ petition and obtainéd a Rule.. They contend (1) that when 
there are specific rules applicable to government employees, a circular 
“introducing a new rule of no work no pay” cannot be exercised by res- 
pondénts without. first amending the Rules applicable to the: employees, 
(2) that the petitioners neither went on strike or stay in strike, so the said 
rules can never be applicable to the petitioners. Respondents submitted 
(L) that Original- Side of the High Court had no jurisdiction because all 
the respondents were outside its jurisdiction (2) that petition made by 125 
employses was-not permissible in law (3) under Rule 24 of the Funda- 
mental Rules a person entitled to be paid only when he performs his 

duties and not otherwise. ` 

HELD: In.a case in which the cause of a action elther wholly or 

* in part arises within the ‘territorial jurisdiction of the High Court at 
Calcutta, a writ petition may be filed suner, in the Original Side or in the 
Appellate Side. (Para 4) 
, For the same cause of actlon against the same parties arising out of 
the same act complained of, ‘the petitioners have combined together and 
brought their ~ application. ' Such application is maintainable being in 
conformity with Or. I R. 1 of the Code of Civil Procedure. (Para 5) 
- The deduction in pay has been made not ‘under the Fundamental Rules 

but .pursuant to the circular which does not refer to any Fundamental Rules, 
but only to a -Cabinet Decision: Netther Fundamental Rules nor the Cen- 
tral Civil Service {Leave} Rules 1972 contain any such provision. Those chi cu- 
lars are not binding on the Central Government _employees because though 
they. refer to the decision as the Cabinet Decision yet nowhere it was stated 
that the said order was passed by ‘the President under the Constitution of 
India, -In order to deduct any amount from the salary there must be specific 
rules relating to the contract of service of the person’ concerned. (Para 5) 
_In the instant case neither the contract of employment nor the Rules 
framed thereunder authorise the Respondents to deduct any part of the 
salary from the salary payable to the petitioners as such the deduction 
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made from the salary of the petitioners is without jurisdiction, unlawful, 
violative and in excess of the powers conferred on the Management. 
Rule is made absolute. (Para 6) 
Cases referred to :— 


(1) Sm. Maneka Ghandht v. Union of India, AFR 1978 SC 597 (598) 
(2) United Provinces Electric Supply Corporation v. Industrial Tribu- 
nal, 79 CWN 312 
(3) Monoj Kanti Basu v. Bank of India. 1976 (2) CLJ 427 
Nigam Chakraborty oF is ve for Petitioner 
P. K. Sen and Mrs. Archana Sen Gupta A 24 for Respondents 


The judgment of the Court was as follows : — 


This Writ petition has been taken out by 125 employees of the 
National Test “House, Calcutta for necessary reliefs against the six 
respondents. 


2. In the month of April, 1978 because of issuance of orders of 
suspension on three employees and for taking of disciplinary proceedings 
against them, according to the petitioners, without any valid reasons and 
with a view to coerce and intimidate the said employees, it created great 
dissatisfaction amongst the employees at large and besides holding some 
meetings, the employees demonstrated their. dissatisfaction in a lawful and 
peaceful manner and requested the withdrawal of the suspension order. A 
letter was sent on the 9th of May, 1978 by Sri Dipen Ghose, General 
Secretary, Central Co-ordination Committee of Central Government ` 
Employees’ and Workers’ Union and Association, West Bengal to which 
the Respondent No. 519 affiliated for settlement of the dispute. After 
a long discussion the Joint Director agreed to come to a settlement on the 
issue of withdrawal of the said suspension order. Thereafter on the 10th 
of May, 1978 a Circular No. DTH/MISC/78 was issued by the Joint 
Director stating that number of group IH and IV employees of National 
Test House, Calcutta have done no work for some days since 27th April. 
1978 though they attended office and signed the Attendance Register ; 
as such by the said circular 1t was threatened that there would be deduc- 
tion from the pay and allowances of staff. A protest was made as there 
was no stay-in-strike as wrongly alleged in the said circular. By another 
circular dated 15th of May, 1978 bearing No. DTH/MISC/78 the Joint 
Director informed that employees who did not attend their normal, duties 
but merely came to the office and signed in the attendance 1egister would 
be considered as ‘not on duty’. It is the case of the petitioners that none 
of the employees were in stay-in-strike as it is the case of the petitioners 
that they were not in strike but only were compelled to stage demonstra- 
tions in a democratic manner and peaceful manner to fulfil their grievances. 
By a circular bearing No. DTH/MISC/78 dated 12/15th of May, 1978. 
the Joint Director, National Test House, notified that the Cabinet decision 
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contained in the Department of Porsonnel and Administrative Reforms 
Office Memorandum No. 33011/1/77 ‘B’ dated ‘25th of April, 1978 regard- 
ing payment for the period of strike by Central Government employees, in 
-respect of the Central Government employees who participated in a strike 
in the month of May, 1974 the circular directed that all Ministries must 
observe the principles of ‘no work no pay’ and this should not be circum- 
vented in any way including by grant of leave for the period of a strike. 
Relying on the said circular, the management and authorities of the 
National Test House effected a mass scale pay cut from the pay and 
allowance of the employees of the National Test House for the month of 
May, 1978. The Secretary of the Association wrote to the Director dema- 
nding a list of members whose pay was being deducted but no reply was 
given to the said letter nor any list was furnished to the Secretary. Accord- 
ing to the petitioners, such deductions have been made arbitrarily and 
without any basis. The petitioners contended that the said memorandum 
and/or circulars mentioned above were illegal, unconstitutional, 
‘ultra vires and in excess of jurisdiction as said principle of ‘No work no 
pay’ has no application in the case of employees of the Central Govern- 
ment holding posts carrying monthly rate of pay as the terms and condi- 
tions of employment of the petitioners are governed by Statutory rules 
framed under Article 309 of the Constitution of India and the principle 
‘No work no pay’ has no place or foundation in the said rules. As there 
. is a comprehensive code containing disciplinary procedure applicable to the 
employees of the Central Government embodied in the Central Civil 
Services (Classification Control and Appeal) Rules, 1965 and the Funda- 
mental Rules, an employee of the Central “Government can be dealt with 
under the said rules for any act of misconduct or misbehaviour ; as such 
any alleged absence from duty or alleged dereliction or negligence of duty 
can only be dealt with under the said rules for the purpose of inflicting 
any penalty on any employee of the Central Government and in any such 
proceeding under the said rules the employee has an opportunity to show 
cause and to present his case according to the procedure established there- 
under. But inthe instant case the procedure of arbitrary pay cut on the 
principle of ‘No work no pay’ is completely violative of the protection 
under the said rules and this new circular or procedure is made to circu- 
mvent or by pass the said rules and disciplinary proceeding and cannot be 
sustained in law. Deduction of pay and allowances visit a Government 
servant with civil consequences and is a penalty and no such penalty can 
‘be imposed on any Government Servant without following the procedure 
established by law and without adherence to the rules of natural justice ; 
as such the purported application of the principle of “No work no pay’ in 
this particular case isin gross ‘violation of the legal and constitutional 
provisions protecting the rights and interests of the Government servants. 
Hence the present petition has been taken oUt against the said impugned 
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circulars dated 10th/15th of May, 1978 asalso 12/15th of May, 1978 or 
the ground that, those are violative of the provisions of the Constitution 
of India and the Rules framed thereunder and the Central Services (Classi- 
fications control and appeal} Rules 1965. In fact, the petitioners were 
neither in strike nor in ‘stay-in-strike. As sush any allegation to that effect 
is without any justification and basis. l i 
3. Mr. N. Chakraborty appeared in support of the petition and 
submitted that, first of all, in view of the specific rules applicable in the 
case of permanent Central Government employees, no such circular 
introducing new rule of ‘No work no pay’ can be exercised by the Respon- 
dents without first amending the rules applicable to the employees- 
Secondly he submitted that even assuming for the sake of argument that 
those notification and regulation of ‘No work no pay’ aré applicable in the 
case of the petitioner but those rules were framed for meeting the situ: 
ation when ‘the employees are either in strike or ‘stay-in-strike’ as such on 
facts alone the said rules can never be made appticable im the case of the 
petitioners. As such he prayed that the Rule must be made absolute. 


4. Mr. P.K. Sen appeared with Mrs. Archana Sengupta on behalf 
of the Respondents and submitted that the Respondents were justified sn 
applying the said rules of ‘No work no pay’ in the cas? of the petitioners 
as not only the petitioners were guilty of extreme misbehaviour but also 
attended office and only signed the Register but rendered no work at 
all. 


5. Mr. Sen further submitted that this application is not maintai- 
nable as this application is made in the Original Side of the High Court 
instead of moving the application before the Appellate Jurisdiction of this 
Court and in that respect he craved reference to the rules relating to 
matters under 226 of the Constitution of India and submitted that as the 
Respondents are either in Delhi or at Alipore outside the jurisdiction of 
this Court. I sitting in the Original Side of this High Court, have no 
jurisdiction to entertain this application. Secondly he has taken the point 
that the petition has been made by 125 employees which is not permissible 
in law; as such no order should be passed on this application. Thirdly 
he submitted that under Fundamental Rules being Rule 24 a person is 
only entitled to pay provided the person performs its duties and no pay- 
ment can be made in favour of a person who does not discharge the work 
with responsibility in consideration of waich a special pay was sanctioned. 
He also referred to Rule 7 of the Central Civil Services (Leave) Rules, 
1972 and submitted that there were specific rules as indicated above 
whereunder the deduction of pay has been made in respect of 125 peti- 
tioners before me. - He referred to a case reported in (1) Maneka Gandhi 
. v. Union of India, AIR 1978 SC 597 at 598 and submitted that even where 
there are no rules it is not irregular and illegal for the Department to give 
directives by circulars for the purpose of recruitment of officers. 

: : 
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6. Aa to the ‘first point of Mr. P. K. Sen that this application is not 


- maintainable reférence may be made to a case (2) United Provinces Electric 


Supply Corpn. v. Industrial Tribunal, 79 CWN 312 where a Division Bench 
of this High Court presided over by the Hon’ble Chief Justice held that 

“an application under article 226 of the Constitution of India can be 
maintained in the original side of the High Court where all the persons 
and authorities against whom relief is asked for are outside such jurisdic- 
tion but where part of the cause of action is alleged to have arisen within 
the original jurisdiction of the High Court. This Court in entertaining a 
writ petition and dealing with the same derives its jurisdiction not from 
the Rules framed by this Court but from Article 226 of the Constitution. 
It is the Constitution which has conferred upon this Court the jurisdiction 
to entertain and deal with the writ petitions. In any event in a case in 


_ which the cause of action either wholly or in part arises within the terri- 


torial jurisdiction of the High Court at Galcutta, a writ petition may be 
filed either in the Original Side or in the Appellate Side according to the 


“choice and convenience of the petitioner”, 


7. So far Mr. Sen’s second point that the petitioners could not 
combine their cause of action and bring one application for necessary reliefs 
is not correct in view of the fact that for the same cause of action against 
the same parties arising out of the same act complained of the petitioners 
have combined -together and brought this application. Applying the 
principle as contained in O.I.R.I. of the Civil Procedure Code and consi- 
dering that the Rules do not debar joinder of causes of action where 
questions of common law and fact is involved E am not inclined to accept 
the said contention of Mr. Sen that this application is not maintainable 
as jointly made by 125 employees of National Test House. Thirdly Mr. 
Sen’s contention that the Respondents have applied Fundamental! Rules 
Rule 24 is not correct as it would appear from the facts and circum- 
stances of the case as well as from the Circulars and the order 
passed by the Respondents. The deduction in pay scale has been 
made by the authorities not under the Fundamental Rule but 
pursuant to the notification dated 12/15th of May, 1978 which does 
not refer to any Fuudamenta! Rules but only refers to a Cabinet decision. 
Fundamental Rules which govern the service conditions of the permanent 
employees of the Central Government of India do not contain any 
such provisions, Rules framed under 309 of the Constitution of India 
does not provide for such reduction of salary. So far Rule 7 of the 
Central Civil Services (leave) Rules, 1972 is concerned that relates 
to various provisions in cases of leave obtained by the Central Govern- 
ment employees. There is no provision under the said rules for deduc- 
tions of salary of persons who attended office but do not perform the 
work within the office hours. Moreover circulars which have been 


- referred toand pursuant to which such steps -have been taken by the 
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Respondents are not binding on the Central Government employees 
because although such circulars refer to the said decision as the Cabinet 
decision yet nowhere it has been stated that the said order was passed 
by the President under the Constitution of India. In the case (3) 
Monoj Kanti Basu v. Bank of India, 1976 (2) CLJ 427 A.N. Sen, J. 
held that “in the absence of any specific provisions in the contract of 
employment or in any statute, the Bank has no power or authority to 
deduct any part of the salary of the staff who are permanent employees 
of the Bank on the basis of monthly salaries payable to them under the 
contract of employment. The monthly pay of an employee is his property 
and no employee can be deprived of his pay except in due process of law. 
Any diminution in the monthly pay of an employee affeets his rights and 
interest prejudicially and no order can be made by the Bank reducing 
monthly salary under the contract or deducting any part therefrom without 
giving the employee concerned a reasonable opportunity of making his 
representation. Ifthe Bank beinga statutory body makes any order in 
excess of its power and authority or in violation of the principles of 
natural justice, such an order can be questioned in a writ proceeding. 
An employee is entitled to monthly salary on the basis of his scale of 
pay under the terms of his employment. The monthly salary payable to 
the employee is a fixed sum. Under the contract of employment, an 
employee is required to work during fixed working’ hours. Although an 
empolyee is required under the contract to work during the fixed hours it 
cannot be said that the employee is paid onthe basis of the number of 
hours put by the employee in course of any month. The contract of 
employment is nota divisible one. The consideration for payment of 
salary to the employee may be the service to. be rendered by him. The 
consideration is not related to any fixed period of work for any month. 
The consideration is one and indivisible and is not entirely dependent on 
the particular hours of work putin. The failure or refusal on the part 
of one employee to do the fixed period of work on any particular day 
results in a partial failure of the consideration; but that would not 
-entitle or give the employer the right to deduct any part of the salary 
on any prorata basis. An act of refusal or failure on the part of 
the employee to carry on with their work during working hours by 
holding mass demonstration during working hours instead of 
engaging themselves in their work may constitute misconduct and 
suitable disciplinary action may be taken againat such employees 
in accordance with laws but such an act of the employees, though 
it may amount to misconduct and may be dealt with accordingly 
does not authorise or empower the employer to deduct any part of their 
salary. In order to deduct any amount from the salary there must be 
specific rules relating to the contract of service of the person concerned. 


8. In the instant case neither the contract of employment nor the 
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Rules framed thereunder authorise the Respondents to deduct any part 
of the salary from the salary payable to the petitioners. As such I am of 
the opinion- and hold that .the deduction made from the salary of the 
petitioners is without jurisdiction, unlawful, violative and in excess of 
the powers conferred on the National Test House. Asaresult I make 
the Rule absolute. 


P. R. 


[ FULL BENCH DIVISION } 
Before the Hon ble Mr. Sankar Prasad Mitra, Chief Justice, 

Mr, Justice Sambhu Charan Ghosh, Mr. Justice Sabyasachi Mukharji, 
Mr. Justice Salil Kumar Datta and fdr. Justice Arun Kumar Janah. 
Decision: May 14, 1979 

Sm Sita Agarwalla & Ors. a ... Appellants 
Versus 
Harrimally Currimbhai Lalji Sajan & Ors. ... Respondents* 
‘West Bengal Non-Agricultoral Tenancy Act XX 1949, secs. 7,9 and 
88 — Whether there is any pending execution proceeding where even initiation 
of execution proceeding is stayed by order of court. 


There was a lease of the suit land for 15 years with option for renewal 
for another 10 years. After expiry of 25 years, the lessors on May 28, 
1940 filed a suit for -cjectment and arrears of rent. On May 30, 1940 
Bengal Non-Agricultural Tenancy (Temporary Provisions) Act IX of 1940 
came into force. In 1941, trial court dismissed the claim for ejectment 
and only granted a decree for rents. Plaintiff preferred an appeal where- 
upon, Subordinate Judge granted decree for ejectment and rents. The 
lessee preferred a Second Appeal and the High Court on July 2, 1946 
affirmed the decree with the variation that the execution of the decree 
would remain stayed so long as the Bengal Non-Agricultural Tenancy 
(Temporary Provisions) Act’ of -1940 was in force. On May 15, 1949 


‘Bengal Non-Agricultural Tenancy (Temporary Provisions) Act 1940 was 


repealed by West Bengal Non-Agricultural Tenancy Act XX of 1949. 
Thereafter, the decree holder filed an execution petition which was dis- 
missed and the appeal against the dismissal order was also dismissed. 
Decree holder then preferred an appeal to the High Court in 1954. Single 
Judge referred the matter to'a Division Bench in 1958. - Considering its 
importance the matter was referred to Special Division Bench of three 
Judges who were however unable to reach a unanimous decision so that 
the mattor was referred to a Full Bench. Atthe hearing before the 
Full Bench, question arose as to whether the decreeholder’s interest had 

*Special Division Bench Reference No. I of: 1960 (arising out of 
_ Appeal from Appellate order. ‘No. 41 of 1954. 
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vested in the State and whether he could proceed with the application for 
execution. The Full Bench sent back the matter to the single Judge for a 
decision on the above question. The learned single Judge has held that 
the decree holder is entitled to retain the land which is comprised of mull 
and workshop and that the execution proceeding and the instant appeal 
are maintainable. Appellants contended that the provisions of the West 
Bengal Act XX of 1949 is not attracted to the instant appeal in as much 
as no proceed ing in execution for ejectment was pending at the date of the 
commoncement of the said Act XX of 1949. Respondents submit that the 
Act XX of 1949 is a welfare legislation and its provisions should be inter- 
preted liberally, that a suit is there and execution is the continuation of the 
suit, if the suit is pending because it is unsatisfied execution must also be 
deemed to be pending. 

HELD: in the facts of this case it cannot be Gok that the execu- 
tion of the decree was pending during the entire period of stay order 
and was also pending at the commencement of the West Bengal Non- Agri- 
cultural Tanancy Aet 1949 (Paras 25 and 35) 

No proceeding in execution was pending at the date of commencement 
of the Act XX of 1949 when even the initiation of such a proceeding was 
barred by the stay order passed by the court on July 2, 1946 (Para 42) 

The application for execution which was filed on March 23, 1950 in the 
Court at Alipore is still maintainable and can be proceeded with. {Para 49) 

Cases referred to :— 

(1) Jadunath Das v. Mrinal Kanti Saha, 58 CWN 502 
(2) Panchumoni Dassi v. Bhuban Mohan Mukherjee, 59 CWN 243 
(3) Tarapada Biswas v. Mrityunjoy Mukherjee & Ors., 62 CWN 576 ` 
(4) Lalji Agarwala Jain v. Sm. Kairunnessa Fakir Md. Sajan & 
Ors., i 
(5) Asgarali y. State of Bombay, AIR 1957 SC 503 
(6) Clagett’s Estate Fordham .v. Clagett, (1882) 20 Ch. Div. 637-653 
(7) Gangjee Sajun & Co. v. Lalji Agarwala Jain, 51 CWN 131 
(8) Radha Ballav v. Motilal Chanda, AIR 1951 Cal. 569 
(9) Suresh Chandra Mukherjee y. Lalit Mohan Chatterfee & Anr., 
45 CWN 859 
(10) Saradindu Mukherjee y. Jahar Lal Agarwala, 46 CWN 33 
{11) Brojendra Kishore v. Sk. Shamerali & Anr. 41 CWN 531 
(12) Sevantilat v. Commissloner of Income Tax, (Central) Bombay, 
AIR 1968 SC 697 
Rabindranath Mitra and Gobinda Chandra Paul aes ... Appellants 
Manindranath Ghosh and Asoke Kumar Sengupta .. Respondents 

The judgment of the Court was as follows :— 

Mitra, C. J.: On September 14, 1914, the lease in respect of the 
suit land (13 Bighas 8 Cottas and 13 Sq. Ft) was executed by the prede- 
cessors-in-interests of the parties for a period of 15 years commencing 
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from the ist Ashar, 1321 B.S. with option for renewal for another 10 
years. ; oa ; 


. 


|. 2. On May 28, 1940, “the appellant filed a suit for ejectment after 
expiry of the original term and the renewed -term and for recovery of 
- arrears of-rents and mesne profits in the appropriate Court. 
; 3.-Onthe 30th May, 1940 the Bengal Non-Agricultural Tenancy 
(Temporary Provisions) Act IX of 1940 came into force. ; 

4. ` On March 28, 1941, the trial court dismissed the plaintiff’s claim 
for ejectment but only granited'a decree for rents. 

5, : The plaintiff preferred an appeal. This was T.A, No, 210 of 
194! in the Subordinate Judge’s Court at Alipore. On the 12th January, 
1942, the Second Additional Subordinate Judge, Alipore, allowed the 
appeal granting a decree for ‘ejectment and confirming the decree for 

“rents and mesne profits which the trial court had passed. 

6. On the 6th March, 1942, Gangjee Sajun & Co. the lessee under 
the-said lease preferred a second appeal to this. Court marked S.A. 614 
of 1942.. a . - it 

7. The High Court on July 2, 1946; affirmed the decree of the 

Second Additional Subordinaté Judge -at Alipore with the variation that 
the éxecution of the decree would remain stayed so long as the Bengal 
Non-Agricultural Tenancy (Temporary Provisions) Act IX of 1940 was in 
force. i E : ; 

, 8. On May- 15, 1949, the said Temporary Provisions Act was 

repealed by the West Bengal Non-Agricultural Tenancy Act (Act XX) 

‘of 1949. Soon after the repeal of the Temporary Provisions Act, the 
decreeholder in the ejectment suit filed an execution petition. This was 
marked as T. Ex. Case 48/1950 in the Third Court of the Munsif at 

Alipore dated the 24th March, 1950. - = 
: 9. Onthe 17th January, 1953, on the-objection of Gangjee Sajun 

“& Co. the execution case’ (Misc. Case No. 223 of 1950) was dis- 

missed. `- ` : 

10. On July 24, 1953, the order dismissing the execution case was 
affirmed in appeal (Misc. Appeal No. 137 of 1963) by the Second Addi- 
tional Subordinate Judge, Alipore. f 

11. The decree-holder then preferred an appeal this Court on 
the 8th September, 1954 (S. M. A. 41 of 1954). 

í 12. ‘On the 26th June, £958 Binayak Banerjee, J. referred S. M. A. 
AL of 1954 to a -Division Bench. 

_13. The Appeal was heard by P. N. Mukherjee, J. and Niyogi, J. 

The argument before the Division Bench centred round the provisions of 
section 88 of the West Bengal Non-Agricultural Tenancy Act, 1949 which 
was a permanent Act. Section 88-runs thus : 7 

O, ' “The provisions of this Act shall have éffect in respect of all suits, 
appeals or proceedings including proceedings in execution for ejectment 
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of a non-agricultural tenant which are pending at the date of commen- 
cement of this Act.” 


14. The Division Bench has considered the judgments of Das and 
Guha Roy, JJ. in (1) Jadunath Dus v. Mrinal Kanti Saha, 58 CWN 502; 
of S. R. Das Gupta and Mallick, JJ. in (2) Panchumoni Dassi v. Bhuban 
Mohan Mukherjee, 59 CWN 243; and of Guha Roy and Renupada 
Mukherjee, JJ. in (3) Tarapada Biswas v. Mritunjoy Mukherjee & Ors. 
62 CWN 576. The Divison Bench has noted that all the three previous 
Division Benches have ultimately agreed in holding that, for the applica- 
tion of the section to a particular case, in which a decree for ejectment was 
passed before the West Bengal Non-Agricultural Tenancy Act, 1949 and 
during the currency of the Bengal Non-Agricultural Tenancy (Temporary 
Provisions) Act, 1940, it was necessary that an execution proceeding should 
be actually pending at the date of coming into operation of the permanent 
Statute of 1949, 

15. The ultimate conclusion, therefore, of all the three Division 
Benches which had previously construed section 88 of the 1949 Act was the 
same, but P. N. Mukherjee, J. (sitting with Niyogi, J.) has pointed ous that 
in Tarapada Blswas’s case Renupada Mukherjee, J. was inclined to takea 
different view and concede a greater scope to the section by including, 
within it cases also of decrees, passed before the permanent Act, for which 
no execution had been taken out before the new Act, possibly because 
of the eurrency of the earlier temporary Statute, and none was 
pending at the date of its coming into operation. P. N. Mukherjee, J. has 
expressed the view that ‘‘having regard to the importance of the matter 
and certain new aspects which still need consideration, it is pre-eminently 
a case which, in the circumstances, should go before a Special Division 
Bench, so that the law on the point may be finally settled on a considera- 
tion of all relevant aspects of the matter”. 

16. The Division Bench sent the case to the Learned Chief Justice 
for an appropriate reference to a Special Division Bench under Proviso (11) 
of Rule 1, Chapter II of the Appellate Side Rules. 

17. On August 9, 1960, Lahiri, C. J. constituted a Special Divison 
Bench consisting of Bachawat, Sinha and P. N. Mukherjee, JJ. The Special 
Division Bench heard the matter on the 17th, 18th and 19th August, 
1960. 


18. On September 15, 1960, the Special Division Bench’ passed the 
following order :— 

“In this matter, we are unable to reach a unanimous decision. 
Accordingly under Rule 9 read with Rule 6 of Part IL of Chapter VII 
of the Appellate Side Rules, we refer this matter to the Hon’ble The 
Chief Justice for constitution ofa larger Bench”. 

19. Rules 6 and 9 of Part II of Chapter VH of the Appellate Side 
Rules are as fallows :— 
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“Rule 6. In making the reference to a Full Bench under any of 
the above Rules 1 and 2, the referring Judges may recommend to the 
Chief Justice, if they think fit, that a Full Bench of five Judges be 
constituted. uae 

` Rule 9. For. the purposes of the above Rules, a Bench of 3 or 

more Judges hereafter constituted by the Chief Justice under Rule 1(i) 
of Chapter II of these Rules shall be deemed to be a Full Bench.” 

20. There were various other proceedings after September 15, 
1960. Ultimately, on the lst, August 1972, the present Full Bench was 
constituted by me. On the 10th August, 1972, we were informed that the 
appellant was dead. Steps for substitution of the heirs of the deceased 
appellant were then taken. We fixed the hearing on the 13th September 
1977 by an order which we passed on August 31, 1977; but tbe parties 
on September 13, 1977, wanted time for filing the affidavit-in-opposition 
and the’ affidavit-in-reply. We again fixed the hearing on the 24th 
February, 1978. On that day it was represented to us on behalf of the 
respondents that the decree-hoder’s interest had vested in the State and 
it was no longer possible for the decree-holder to proceed with the execu- 
tion case. This contention of the respondents, however, was not accepted 
by Counsel for the appellants. The parties agreed to a procedure for 
adjudication of this particular dispute and we made the following order 
on February 24, 1978 :— 

“The matter is adjourned sine die. 

“The matter will now go back to the Learned Single Judge for a 
decision as to whether the decree holder’s interest has vested in the State 
and as to whether the decree-holder in view of such vesting can proceed 
with the application for execution any further in Title Execution Case 
No. 48 of 1950 in the Third Court of the Munsif at Alipore (4) 
(Lalji Agarwala Jain v. Sm. Kairunnessa Fakir Md. Sajan & Ors.) 

“After the matter is decided by the Learned Single Judge, liberty 
is given to the parties to mention this reference for further hearing. 

“This order is made onthe suggestions made by the Learned 
Advocates appearing on both the sides.” 

21. On March 21, 1978, I assigned the hearjng of the dispute regard- 
ing vesting of the decree-holder’s interest raised before us on February 24, 
1978 to B. C. Roy, J. 

22. B.C. Roy, J. has delivered His Lordship’s judgment on the 
2nd May, 1978. His Lordship is of opinion that under the provisions 
of Section 6(i) (g) of the West Bengal Estates Acquisition Act, 1953, an 
intermediary is entitled to retain lands comprised in mills, factories or 
workshops even though he was ‘not in Khas possession of the same at the 
date of vesting provide that there is no subsisting lease in respect of the 
said land on the date of vesting. The Learned Judge has found that in 
the instant case there is no dispute that the registered lease on the basis 
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of which the tenant was inducted into possession of the suit property expi- 
réd long before the coming into operation of the West Bengal Estates ' 
Acquisition Act. The land in question has also been retained by the 
intermediary on submitting Return in Form ‘B` pursuant to the Notice 
which the authorities had issued, asking him to submit the Return. The 
Learned Judge has held that the decree-holder intermediary though not-in 
actual possession of the land in guestion is entitled to retain the same 
in his Khas possession asthe same is comprised in mill and workshop 
- and the same has also been allowed to be retained as there was no Jease 
subsisting in respect of the land immediately before the date of vesting. 
The execution proceeding for recovery of possession of the said laud as 
well as the instant appeal arising. out of it, B:C. Roy,-J. has held, are 
maintainable at the instance of the decree-holder appellant. “His Lordship 
has then directed that the case be placed before the Full Bench.. , 
23. The correctness of the judgment of B.C. Roy, J. has been 
challenged before us by Mr. Ghosh appearing for the respondents. We 
-are of opinion that it is not open to this Beach to sit in judgment on the - 
decision of B.C. Roy, J. in view of the said order which this Bench had 
‘passed on February 24, 1978 on the invitation of the parties. In any 
event, there was no inherent lack of jurisdiction so far as B.C. Roy, J. is 
concerned if at all, it was a mere procedural irregularity. We have also 
gone through the judgment that the Learned Single Judge has delivered 
and we have found no reasons to differ from the , conclusions he has 
reached. f ` 
24. Mr. Mitter, learned Counsel for the drait has submitted 
to us thatthe West Bengal Non-Agricultural Tenancy Act, 1949 is a 
prospective legislation except for purposes of section 88 thereof. He 
concedes that if the said Act was applicable to the instant case, his 
clients would not be entitled to execute the- decree for eviction in view 
of the provisions of Section 7 and 9 of the Act. But his contention 
is that the provisions of the said Act cannot be attracted to the instant 
appeal inasmuch as no proceeding in execution for ejectment was pending 
at the date of commencement of the Act. In fact, between the 2nd July, 
-~ 1946 and the 24th March, 1950, no, execution petition was filed in any 
Court andthe 1949 Act came into foree on the 15th May, 1949 before 
steps for execution were launched. 
25. The direct authority on. this point is ‘the Division Bench Judg- 
‘ment in Jadunath’s case reported in 58 CWN at page 502.- In that case 
it has been held explicitly by this Court that what the West Bengal Non- 
Agricultural Tenancy Act, 1949 contemplates. is that the suits, appeals or 
` proceedings referred to in Section 88 ofthe Act must be actually pending 
at the date when the act comes -into operation. Accordingly the mere fact 
that the decree for ejectment was passed on the 12th July, 1946 (Jadun- 
ath’s case), could not-be executed. in view of. the direction contained in 
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the judgment to theeffect that there would be stay of execution of the 
decree till the life of the Bengal Non-Agricultural Tenancy Act X of 1940 
does not connote ‘that the execution of the decree was pending for the 
entire period during which the stay operated. 


26. In our*case also the High Court affirmed the decree for poss- 
„ession on the 2nd July, 1946 ;' but at the same time made an order that 
the operation of the decree would remain stayed so long as the Temporary 
Act of 1940 continued in force. The temporary Act of 1940 was repealed 
by the permanent Act of 1949 on the [5th May, 1949. And the decree- 
holder filed the execution petition on -the.24th March, 1950. On these 
facts it cannot be urged that execution of the decree was pending during 
the entire period of operation of the stay order and was also pending at 
the commencement of the 1949 Act. 

27. The conclusions reached in this ident: of the Division Bench 
were followed, as wé have already seen, in two other Division Bench 
_judgments of this Court except that Renupada Mukherjee, J. was inclined 
to give a wider interpretation to section 88 although he did not differ 
from Guha Roy, J. In this state of the law, it seems to us that, there is 
no scope for arguing propositions contrary to what has already been held 
by this Court. On the facts of this case it cannot be said that either any 
suit or appeal or-execution proceeding for ejectment was pending at the 
date of commencement of the 1949 Act to invoke the provisions of section 
88 of the said Act. `The order for stay which the High Court had granted 
was a bar even to the initiation of any execution proceeding and the bar 
was removed only when the 1949 Act came into force. 

28. Mr. Ghosh, learned Counsel for the respondents, has, however, 
argued before us that the West Bengal. Non-Agricultural Tenancy Act, 
1949 isa piece of welfare legislation. He read out to us the statements 
of objects and reasons for the Bill which was moved in the West Bengal 
Legislative Assembly published in the Calcutta Gazette Extraordinary, 
of 1948, Pt. IV, page 342. The statement runs thus :- 

“With the rapid growth of town population, there has been an 
insistent demand specifically since 1927 for a legislative measure regulating 
the rights and interests of non-agricultural tenants. At present the tenants 
in urban areas enjoy no statutory rights. Their present rights are only 
what may be embodied in a contract with the landlord. The provisions 
‘ of the Tansfer of Property Act afford them little protection against arbitra- 
ry eviction and enhancement of rent. To meet such a situation, the 
Government set, up a Committee of Enquiry in 1938 to investigate the 
existing rights and obligations of the non-agricultural tenants in the pro- 
vinee and to recommend necessary measures for safeguarding the interests 
of both the landlords and the tenants. The appointments of the Committee 
was-a signal for a large scale eviction of tenants by the landlords Matters 
came toa head and°Government had to passa Temporary provisions Act 
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in 1940, stopping such evictions ia Manicipal Areas other than Calcutta. 
A comprehensive Bill regulating the rights of landlords and tenants in res- 
pect of non-agricultural lands was introduced in the last Session of the 
Bengal Legislative Assembly before the Partition of the Province and was 
passed by it after referring it to a Select Committee. *-But it could not 
become law as it was not considered and passed by the Bengal Legislative 
Council. 

“The present Bill contains the same provisions as the previous 

Bill passed by the Assembly with some minor changes” 

29. Mr Ghosh also relied on the preamble to the 1949 Act which 
said that this was “An Act to make better provision relating to the law 
of landlord and tenant in respect of certain non-agricultural tenancies in 
West Bengal.” 

30. Learned Advocate’s point is that when the Court is construing 
the provisions of a welfare legislation, if two views are possible, the 
Court should adopt that view which helps the purpose of the Act. The 
temporary Act, says Mr. Ghosh, was passed to protect non-agricultural 
tenants. In sections 7 and 9 of the permanent Act also protection to non- 
agricultural tenants has been specifically provided for. Mr. Ghosh drew 
our attention to decisions of English Courts which the Supreme Court 
has referred to in (5) Asgarali v. State of Bombay, AIR 1957 SC 503. In 
this case the Supreme Court was construing the meaning of the word 
‘pending’ in sections 10 and 7 of the Criminal Law Amendment Act, 
1952. The Supreme Court has said that a legal proceeding is ‘pending’ 
as soon as commenced and until it is concluded, that is so long as the 
Court having original cognisance of it can make an order on- matters in 
issue, or to be dealt with, therein. The Supreme Court has quoted the 
observations in this connection of Jessel, M.R. in (6) re: Clageit’s 
Estate ; Fordham v. Clagett, (1882) 20 Ch. Div. 637 at page 653. 

3). Mr. Ghosh wants us to extend the meaning of the word ‘pend- 
ding’ in section 88 of the said 1949 Act on principles indicated by the 
Supreme Court to give effect to the purpose of the Act. 

32. In the instant case the judgment and order of this Court has been 
reported in) (7) 51 CWN 131 (Gangjee Sajun & Co. v. Laji Agarwala 
Jain). At page 134 this Court has stated: “Having regard to the 
view we have taken, we affirm the decision of the Lower Appellate Court 
and direct that Court to stay the decree in so far as it relates to ejectment 
for the period during which the Act continues in force.” 

33. This order was passed on the 2nd July, 1946. Therefore, from 
the’ 3rd July, 1946, to the 14th May, 1949, no Court could either enter- 
tain any application for for make an order for ejectment in tbe Suit. 
From this point of view the principle which the Supreme Court had 
enunciated, Mr. Ghosh realised, could not be applied to the instant case. 
That is why, Mr. Ghosh said that notionally an execution proceeding 
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was pending but it remained stayed. On this point of ‘notional pending 
Mr. Ghosh has cited a few authorities. 

34. In (8) Radha Ballav v. Motilal Chanda, AIR 1951 Cal. 569, 
Roxburgh, J. has.made certain -observations with regard to sub-section 
(5) of Section 18 of the West Bengal Premises Rent -Control Act, 1950. 
-This sub-section is in these terms : 

“In all applications ~made under sub-section (1) of section 18 
of the said Act, which are pending at the commencement of this 
Act and in all suits referred to in sub-section (5) of the said section 
which are pending at such commencement, the said Act as amended 
by this. Act shall apply and shall be deemed always to have 
applied.” 

_ 35. In the case before Roxburgh, J. a suit for ejectment of a 
tenant on the ground that he was an ipso facto defaulter under section 
1263) of the West Bengal Premises Rent Control Act, 1948 was filed on 
July 29, 1949. During the pendency of the suit the West Bengal Premises 
. Rent Control Act, 1950 came into force. In section 2(11) of this 
Act the definition of ‘tenant’ was changed. ` A tenant, it was said, 
included a person whose interest in the premises had been ipso facto 
determined under the provisions of sub-section (3) of section 12 of the 
-West Bengal Premises Rent Control (Temporary Provisions) Act, 1948. 
Section’ 18(1) of the 1950 Act gave power-to the Court to rescind or vary 
decrees ae or to give relief in pending suits ia certain cases. In 
the case befere Roxburgh, J. the suit was decreed on August 31, 1950. 
The landlord pbtained delivery of possession in execution of the decree 
on December 1, 1950 The West Bengal Premises Rent Control Act, 1950 
came into force on.the 30th November, 1950, changing, inter alla, the 
definition of tenant a8 already noted.- An appeal against the decree for 
ejectment dated the 3!st August, 1950,- was filed on the 4th December, 
1950, when the amending Act had already come into force. But it 
was held that ‘as the landlord . had: recovered possession of the 
premises, relief under the amending Act could not be given. But 
Roxburgh, J. observed that the word “‘pending’ in section 18(5) of the 
amending Act should be liberally construed so as to include a case such as 
the present where.although no actual appeal was pending when the amend- 
_ing Act came into force, an appeal was subsequently filed within limita- 
tion. Consequently, the appeal was to be. disposed of on the basis that 
the Jaw in force at the time when the decree was passed on 31. s 50 was 
_ the law as it stood amended by the 1950 Act. 

36. To our case these principles cannot be applied. Here, no exe- 
cution proceeding could possibly be pending at the date of commence- 
ment of the 1949 Act in view of the order for stay which we have quoted 
above. In other words, there was an impossibility in the eye of law of a 
pending execution proceeding for ejectment. This Court’s order’ created 


= 
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-an impediment to the pendency of such a proceeding which was overcome 
only when the 1949 Act came into force. 

37. The next case of Mr. Ghosh is reported in (9) 45 CWN 859 
(Suresh Chandra Mukherjee v. Lalit Mohan Chatterjee & Anr.). Edgley, 
J. was considering the provisiors of Section 2(22) and section 36 of the 
Bengal Money Lenders Act, 1940. Sub-section (6) of section 36 provides 
that : 

“Notwithstanding anything contained in any law for the time 
being in force— 

(a) The Court which, ina suit to which this Act applies. Sie 
a decree which was not fully salisfied by the first day of January, 1939, 
may exercise powers conferred by sub-sections (1) and (2) 

(i) In any proceedings m execution of such decree, or 

(it) Onan application for review of such decree made within one 
year of the date of commencement of this Act, and the piovisions of 
Rules 2 and 5 of Order XLVII of the first schedule to the Code of 
Civil Procedure, 1908, shall not apply to any such application.” 

38. Before Edgley, J. a mortgage suit was instituted and a final 
decree was passed before the Ist January, 1939 but the decree had not 
been fully satisfied before that date. Edgley, J. has said that the 
proper procedure to follow in applying for relief in such cases would be 
to make an application in the execution proceeding, if any, is pending, 
or if no such execution proceeding is pending, to make an application for 
review. To such application for review the rules contained in Chapter 
XXXI of the Original Side Rules, Calcutta High Court do not apply. 

39. This is, therefore, a case in which sub-section (6) of section 
36 makes ‘an unsatisfied decree pending. Section 88 of the 1949 Act 
which we are now considering has made no such provision. Counsel for 
the respondents also relied on the case reported in (10) 46 CWN page 33 
(Saradindu Mukherjee v. Jahar Lall Agarwala) where the same sections 
of the Money lenders Act have been construed similarly at pages 51 and 
52. This isa Division Bench judgment and it is worthwhile quoting two 
paragraphs of this judgment at page 52. These paragraphs are : 

“It might still be contended that a suit could not be regarded as 
pending’ after a decree had been finally passed therein, merely because 
the decree still remained to be satisfied. But it is precisely to meet 
such an argument, as itseems to us, that the legislature provided that 
suits in which unsatisfied decrees were outstanding on the Ist of Jan- 
uary, 1939, should come within the scope of the Act. ‘It is only 
reasonable to construe a Statute ina way which, if possible, would 
reconcile all its provisions. The interpretation we suggest would not 
only avoid repugnancy in the provisions of the Bengal Money lenders 
Act, but give full effect to the object which the legislature appears to 
have had in view in enacting the legislation. 
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Fhe ‘scheme of the Act ‘is no doubt primarily to give reliefs in 
“suits instituted ‘on or after‘the 1st ° : January, 1939, which is taken to be 
: the material -date iitespective: of ihe date on-which the Act actually came 
into operation, but at the same’ time, suits - -instituted before the Ist 
January, 1939;- are definitely not. excluded, 88 the definition itself will 
show. The latter category of suits would come within. the description of 
guits ‘pending on that date’, the word ‘pending’ being fcr this purpose 
given an extended meaning £0 as ‘not to be limited to suits in which no 
decrees have- ‘been passed,. but. ‘also to include suits in which decrees 
- have already been obtained, provided that such decrees were not fully 
‘satisfied by the Ist of January, 1939.” ` l 
` <49. - It depends, therefore, entirely on the. language i in which tho 
- Statute is framed.- An extended meaning to` the word ‘pending’ can be 
given only when the language 'of the ‘Statute justifies it. Inthe instant 
case.the word ‘pending’ in section 88 of the- 1949 Act does not justify the 
-inclusion of a proceeding in: execution which could not be instituted at all 
_owing to the stay order which the High Court had granted. ` 
_,41.° Mr. Ghosh lastly-drew our attention to (11) Brojendra Kishore 
v. Sk. Shamerali & Anr, 41 CWN 531. In this case it has been held that 
a guardian of a minor appointed in a-suit continues to be thé guardian of 
the minor in the execution proceeding. until he dies or is removed. It is. 
“not necessary te have a fresh guardian appointed ‘in the execution procee- 
dings. And Section 141 of the Code of Civil Procedure applies to execu- 
‘tion proceedings. site 
42. On. the basis of this judgment it is giuautted to us that an 
execution proceeding is 2 proceeding in continuation. A suit is there and 
execution is thé continuation of the suit. If the suit is pending because 
it is unsatisfied, execution must also be deemed to be pending. 

7 43. -This line of argument, in our opinion, would give a far-fetched 
meaning to the word ‘pending’ in: section 88 of the 1949 Act. Because it 
is a welfare legislation the Court should try to interpret its provisions 
_liberally keeping in view the purpose for which it has been enacted ; but 
“liberal interpretation haa its limitations. ` “Proceedings in execution for 

- ejectment” -have- beén specifically: referred” to in. section 88.° On the facts 
and in the circumstances of this case -we ‘cannot by any stretch of imagi- 
' nation hold that any proceeding in execution “for ejectment was pending 
at the date of commencement of 1949 Act when even the initiation of such 
“a proceeding was barred by.the'stay order passed by this Court on the 2nd 
-July 1946.. An extended meaning to the word, ‘pending’ as suggested by 
Mr. Ghosh would make the expression “including proceedings in execution 
for ejectment’ in section 88 redundant.. The Supreme Court in (12) Seva- 
ntilal y. Commissioner of Income~Tax, (Central Bombay,} AIR 1968 SC 
-697, has said. that it is a sound.rule of interpretation that a Statute should 

` ‘be so construed .as. to prevent -the mischief and to advance the remedy 
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according to the true intention of the makers of the Statute. We shall be 
going against the true intention of the makers of the Statute if we extend 
the meaning of the word ‘pending’ in section 88 of the West Bengal 
Non-Agricultural Tenancy Act, 1949 to a proceeding in execution for ejectm- 
ent which could not be launched at all on the date of commencement of the 
Act in view of the order for stay that was-passed on the 2nd July, 1946. 

44. To our mind, the principle of beneficial construetion on which 
the entire argument of Counsel for the respondents was based, has no 
application at all to the facts and circumstances of this case. 

45. We hold, therefore, that the application for execution which was 
filed on the 23rd March, 1950 (T. Ex. Case No. 48/1950) in the third Court 
of the Munsif at Alipore is still maintainable and can be proceeded with. 

In the result, this appeal is allowed. -The judgment and order 
passed by the second Additional Subordinate Judge, Alipore, in Misc. 
Appeal 137 of 1953 are set aside. The decree holder would be at liberty 
to take further steps in T. Ex. Case No. 48/1950, in the Third Court of the 
Munsif at Alipore, in accordance with law. In the special facts and circums- 
tances of this case each party will bear and pay its own costs of thisappeal. 

Ghosh, J.—I agree. 
Mukharji, J.—I agree. 
Datta, J.—I agree. 
Janah, J.—I agree. 
S.P.M. 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Bhabes Chandra Chakravarti 
Decision : June 13, 1979 
Krishnadas Roy & Ors. ate 7 .. Appellants 
Versus 

Sm. Santimoyee Bose & Ors. ... we ... Respondents* 
; Limitation Act 1963, sec. 12, Explanation— Exclusion of time — Where 
a defendant is the appellant whether the time taken by the plaintiff to put 
in requisite stamp, is to be excluded. 

In a suit for partiuon the Trial Court passed the judgment on June 
14, 1977. Plaintiffs delayed filiog of the requisite stamp, final decree was 
filed on September 12, 1978 and drawn up on November 11, 1978. Appe- 
llants filed an application for certified copies of the judgment and decree 
on September 6, 1977 but the application was not proceeded with. They 
filed a fresh application .on December 1, 1978, obtained copies on Janu- 
ary 16, 1979 and presented memorandum of appeal in the High Court on 
February 7, 1979. Additional Stamp Reporter made a report that the 

*F A.T. No. 301 of 19°9. 
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last ‘date of filing was September 12, 1977 and the appeal had been filed 
long after the expiry of the period of limitation. Appellant contended 
that the limitation should be counted fromthe date when the decree was 
drawn up, i.e., November 11, 1978 and that the appeal’ had been filed 
Within the period of limitation. He further contended that since an appli- 
cation for copy of the decree had been filed before the decree was drawn 
up, the limitation should be counted from the date of the decree and 
-no longer from the date of the judgment the entire period in between 
being totally excluded. 

HELD: The Explanation to sec. 12 of the Limitation Act, 1863 
lays down that any time taken by the court to prepare the decree or order 
Shall not be excluded so that what is to be excluded is the time~spent in 
the matter of drawing up of the ‘decree which ts covered by an application 
for a copy thereof. This Explanation cannot be interpreted to mean that 
once an application for copy is made the application would relate back to 
the date of judgment or that the entire period between the judgment and 
drawing up of the decree should be excluded. ‘(Para 7) 


The Stamp Reporter failed to appreciate that even under the new 
Limitation Act 1963, in a case I{ke the present one where the appeal is 
- being presented by the defendant and the drawing up the decree had been 
held back by the plaintiff’s failure to put in the requisite stamp, the time 
that was spent between the judgment and the date on which the stamp was so 
put in should be excluded. The plaintiff not being the appellant before the court 

the defendant can rightly claim exclusion of the aforesaid period. (Para 8) 
i Even calculating on the aforesaid basis the appeal has been presented 
nearly 20 days beyond time. The appeal is therefore barred by limitation. 
à (Para 9) 
Cases referred to :— 
(1) Lala Bal Mukund y. Lajwanti, AIR 1975 SC 1089 
(2) Udayan Chinubhai v. R. C. Bali, AIR 1977 SC 2319 
(3) Subhas Ganpatrao Butty v. Maroti AEN Dorlikar, AIR 1975 
Bom. 244 ` 
(4) Sitaram Dada Sawant v. Ramu Dada Saa AIR 1968 Bom. 204 
(5) Dungarmall Sarewall Jain & Ors. v. Rukma Kumar Jalal, AJR 1970 
Cal. 443 


Bankim Chandra Banerjee and Gaganendra Krishna Deb .. for appellants 
The judgment of the Court was as follows :— = 


Sen, J.: The instant appeal was filed on February 7, 1979. Some 
of the defendants in a suit for partition are the appellants and the appeal 
is against the final decree. Objections against the Commissioner’s report 
having been over-ruled the learned Judge in the trial court by his 
Judgment dated June 14, 1977, directed the preliminary decree for parti- 
tion to be made final. The plaintiffs delayed filing of the requisite stamp 
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forwarding up the final decree which was so filed only on September 12, 
1978 and the final ,decree was then drawn up on November 14, 1978. 

2. The present appellants filed an application for certified copies 
of the Judgment and decree on September 8, 1977, but on an office 
report that the decree had not been drawn up, that application was not 
proceeded with. On a fresh application for such copies being filed on Dece- 
mber 1, 1978, the copies were obtained on January 16, 1979, and the 
memorandum of appeal was presented in this Court on February 7, 1979, 
as referred to hereinbefore. 

3. Calculating limitation from the date of the final Judgment, that 
is, June 14, 1977, the Addl. ` Stamp Reporter has made a report that 
the application for certified copies filed along with the memo of appeal not 
having been made before the drawing up of the deciee, the last date for 
filing the appeal within the period of limitation expired on September 
12,1977 and that the appeal as presented has been presented I year 4 
months and 28 days beyond time. According to the Addl, Stamp Re- 
porter, the appeal, should have been filed within September 12, 1977, 
notwithstanding the fact that no decree has been drawn up in view of Rule 
6A of Order XX of the new Code of Civil Procedure. 

4. Mr. Banerjee appearing on behalf of the appellants is disputing 
the correciness of the report made by the Addl. Stamp Reporter. Accord- 
ing to him, the limitation should be counted from the date when the 
decree was drawn up, that is, from November 11, 1978, and on that 
calculation it should have: been held that the appeal as filed was filed 
within the period of limitation. 

5. In our view, the contention of Mr. Banerjee could be accepted 
if the limitation is calculated in accordance with Section 12(2) of the 
old Limitation Act of 1908. In interpreting that provision in the old Act 
the majority of the High Courts including this Court had held that the 
time requisite for obtaining a copy of the decree covers not only the time 
spent for having a copy but the time spent in drawing up the decree as 
well. This majority view was approved by the Supreme Court in the case 
of (1) Lala Bal Mukund v. Lajwanti, AIR 1975 SC 1089. The benefit 
arising out of such a construction of the old provision by the majority 
of the High Courts was, however, expressly taken away by the Legislature 
in view of the Law Commission’s recommendations by adding the expla- 
nation to the said section in the Limitation Act of 1963. Itis not in 
dispute that limitation, so far as the present appeal is concerned, has to be 
computed in terms of this new Act. 

6. The effect of the statutory amendment was left open for consi- 
deration by the Supreme Court in the above decision. The explanation 
added to szction 12 lays down that in computing under this section the 
time. requisite for obtaining a copy of a decree or an order, any time taken 
by tbe court to prepare the decree or order, before an application for a copy 
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- thereof is made, shali be excluded. There arose some controversy as to 
the true import of this explanation added by the new Act. Such controversy 
has however since been set at rest by the Supreme Court in the case of (2) 
Udayan Chinubhai v. R. C. Bali; AIR 1977 SC 2319, when over-ruling the 
Bombay Full Beach decision in the case of (3) Subhash Ganpatrao Butty v. 
Marot! Krishnaji Dorlikar, AIR 1975 Bom , 244, the Supreme Court appro- 
ved the decision of the said Court in the case (4) Sitaram Dada Sawant 
v. Ramu Dada Sawant, AIR 1968. Bom., 204.’ It must be held that by 
necessary implication the-decision: of this Court in the case of (5) Dungar- 

‘mall Sarewall Jain Ors. v. Rukma Kumar Jalal, AIR 1970, Cal., 443, stands 
ovesr-ruled. On the provisions of the new Act the Supreme Court has now 
clearly laid down that.-the appellant should be entitled to the exclusion of 
time between the date on-which he applied for certified copies and the date 
on which those copies were ready for delivery and that the time between the 
date of the judgment and the date on which the decree was drawn up 
should not be excluded if-the appellant had applied for certified copies of 
the decree after'the decree was drawn up. 


7, Mr. Banerjee, however, conténded before us that even on the 
authority of the Supreme Court decision as above, which has approved 
the decision of the Bombay High Court in (4) Sitaram Dada v. Ramu, AIR 
_ 1968 Bom., 204, we should hold 'that, since the present appellants did file 

an application for certified copies on September 8, 1977, that is, prior to 
“the drawing up of the decree itself; he would be entitled to exclusion of 
-the entire period between-the date of the judgnient and the date of the dra- 
wing up of the decree together with such further time as was necessary for 
the purpose of obtaining the copies. Mr. “Banerjee has put forward such 
a.contention being conscious of the-position that, even if we exclude the en- 
“tire period from September 8, 1977 till January 16, 1979, the appeal cannot 
be held to have-been filed in time. It has, therefore, been the endeavour of 
Mr. Banerjee to impress upon us- that, since an application for copy of the 
decree had been filed before the ‘decree had been drawn up, the limitation 
should be counted from the date of the decree and no longer from the date 
of the judgment the entire period’in between being totally excluded. We are, 
however, unable to sustain such a contention put forward by Mr. Banerjee. 
-In-our view, neither the Bombay High Court in its decision which was later 
approved by. thé ‘Supreme Court nor the Supreme Court has laid down any 
‘proposition which can support such a contentioa. Such an issue did not arise 
-for consideration in those cases inthe manner now raised before us by 
Mr. Banerjee. We must go by the—Janguage of the. explanation. The 
explanation lays down that any time taken. by the Court below to prepare 
the decree or order before an application - for a copy\thereof is made shall 
not be excluded so that what is to be excluded is the time spent in 
“the matter of drawing up of the decree which is convered by an applica- 
tion for-a copy thereof. This explanation cannot be interpreted to mean 
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that once an application for copy is made the application would relate back 
to the date of judgment or that the entire period between the judgment 
and drawing up of the decree should be excluded. In our view, on the 
explanation only such of the period spent for drawing up of the decree as 
is covered by application for copy thereof would be excluded in the matter 
of computing the limitation for the appeal. Both the contentions raised 
by Mr. Banerjee, therefore, must be over-ruled. 

8. Though we over-rule Mr. Banerjee on the points raised by him 
we are unable to agree with the view expressed by the Additional Stamp 
Reporter. No doubt under the new provision incorporated in Rule 6A 
of Order XX of the Code of Civil Procedure a party toa suit may prefer 
an appeal without the decree ona certificate being obtained in terms of: 
sub-rule (2). This is an enabling provision and does not override, the right 
‘of a party to prefer.an appeal asand when a decree is drawn up. There- 
fore, where the appeal is presented, as in the present case, after ‘the decree 
is drawn up limitation has to be computed in accordance with the provi- 
sion of the Limitation Act taking the appeal to ‘be one filed as against the 
decree. Normally, on the provisions of, the new Act, the Additional 
Stamp Reporter may be right in thinking that when the decree must bear 
the date on which the judgment was pronounced, that is the day from which 
the limitation is to be computed, and in terms of the explanation to 
section 12 the period spent between the judgment and the drawing up of 
the decree would not be excluded, there being no application for a copy’ 
of the deoree covering the said entire period and therefore the appeal must 
be held to be barred by limitation. But in our view the Stamp Reporter 
failed to appreciate that even under the new Act in a case like the present 
one where the appeal is being presented by the defendant and the drawing 
up of the decree has been held back by the plaintiff’s failure to put in the 
requisite stamp, the time that was spent. between the judgment and the 
date on which-the stamp was so put in should be excluded. That has been 
the interpretation of section 12(2) of the new Act made by the Supreme 
Cours in the case of (2) Udayan-Chinubhai v. C. Bali reported in AIR 1977 
SC 2319 referred to hereinbefore. It was therein observed :— 

_ “It is not possible to conceive how a person may obtain a copy 
of a decree if that decree, in view of the recitals in the judgment pro- 
nounced, cannot be prepared without some further action by a party. 
A judgment which is unconditioned by the requirement of any action 
by a party, stands on a different footing and in that event the date of 
the judgment will necessarily be the date of the decree. In such a case, | 
a party cannot take advantage of any ministerial delay in preparing 
the decree prior to his application for a copy, that is to say, if there 
is no impediment in law to prepare a decree immediately after 
pronouncement of the judgment no matter if, in fact, the decree: 
is prepared after some time elapses. No party, in that event, .can 
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_ exclude that time taken by ‘the coni for preparing the decree ai 
time requisite for obtaining a copy ifan application fora copy of the 
decree-has not been made prior to the preparation of the decree. It 
is only when there is- a. lagal impediment to prepare a decree on 
account of certain directions in: the judgment or for non-compliance 
with such direction or for other ‘legally permissible reasons the party 
who is required to comply with such. directions or provisions, cannot 
rely upon the time required by him, under those circumstances, as 
-running against his opponent.” 
The principle above laid down is clearly applicable to cases like the 
present one where the party appellant is not the person who was required 
under the law to put in the stamp for the drawing of the decree. It was 
due to the plaintiff’s fault that the court was not in a position to draw 
up-the decree prior to September 12, 1978. Though in the present case 
there was no specific direction in the judgment on the plaintiff to deposit 
the stamp yet such a direction 18 quite implied because in law the decree 
could not be drawn up without the stamp béing furnished by the plaintiff. 
Therefore, the plaintiff not being the appellant before tbis Court the 
- defendant can rightly claim exclusion of the aforesaid period, namely, the 
period-which expired between the pronouncement of the judgment and 
the filing of the stamp for drawing up of the decree in the matter of com- 
puting the period of limitation for presentation of the appeal. 

‘= 9, Unfortunately for the appellant even calculating on the aforesaid 
basis the appeal had been presented nearly 20 days beyond time. It is so 
-when we have calculated the limitation from September 12, 1978 and 
excluded the period taken for obtaining a copy of the decree. Such being 
the position, this appeal must be held to have been presented ‘beyond time 
-and as such barred by limitation though we do not agree with the calcula- 
tion as made by the Additional Stamp Reporter., We, therefore, direct 
that Memorandum of Appeal-be returned to the filing lawyer. 

Chakrabarti, J. : I agree. 
P.R. f coco 


{ CIVIL _-APPELLATE JURISDICTION J 
Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice 
Bankim Chandra Roy 
i Decision: July 11, 1979 : 
ae Manindra Nath Ghosh mee Jue ... Appellant 
i i ” Versus : 
State of West Bengal & Ors. .. Respondents* 
Constitution of India, Act. 226— Whether an application challenging 
the second show cause notice is maintainable even though no final order has 
-been passed and no penalty has been imposed on the employee. 
*M. A. No. 811 of 1978. 


r 


128 Manindra Nath Ghosh v. State of W. B. {1979 (2) CLJ 


; Petitioner was employed as Chief Inspector, Food and Supplies. 
He was seived with a chargesheet alleging possession of amount dispro- 
portionate to his income. Petitioner filed written statement denying the 
charge. Enquiry was held but no report was published. Another chargesheet 
containing identical charges was served on him. The first chargcsheet 
was withdrawn. Petitioner submitted his explanation to-the second char- 
gesheet, denying all charges. Enquiring officer submitted his report hold- 
ing that the charges had been proved. Disciplinary authority issued a 
second show cause notice to the petitioner. Petitioner challenged the 
second show cause notice by a petition under Art. 226 of the Cons- 
titution and obtained a Rule but the Rule was discharged by the trial 
court on the ground that the writ petition at the second show cause stage 


_was not maintainable. Petitioner them preferred an appeal and contended 


that the ehargesheet had been issued with a closed mind by the authority 
and that there was violation of the principles of natural justice. 

HELD: In the facts and circumstances of the case, there has been a 
violation of the principles of natural justice, therefore the writ petition 
under Art. 226 of the Constitution, challenging the second show cause 
notice on the grourds that the chargesheet has been issued with a closed 
mind and that the principles of natural justice have been violated, is main- 
tainable even though no final order has been passed and no punitive action 
has been taken. (Para 19) 

Cases referred to :— ' 

(1) Channan Singh v. Registrar, Co-operative Societies, AIR 1976 SC 

' 1821 

(2) Sunil Kumar Mukherjee vy. “State of West Bengal and Others, 1976 
(2) CLJ 529 
(3) Sunil Kumar Mukherjee v. State of West. Bengal and Ors., 1977 
_CHN 1014 : 
(4) Jitendra K. Banerjee y. State of West Bengal & Ors., FMA 137. 
of 1972 unreported 
(3) Sudhir Kr. Chakraborti v. State of West Bengal & Ors., 1976 (1) _ 
‘ CLI 483 
Ananta Prosad Sett y. State of West Bengal & Ors., 79 CWN 264 
(7) Director, Goyt. of India y. Saroj Kumar Bhotika, 82 CWN 61 
(8) Gulab Kunwar v. Enforcement Director, AIR 1977 Cal 385 
(9). United Commercial Bank v. Director, Enforcement Directorate, 
1978 (2) CLJ 75 
(10) M. M. Sarkar y. Income-tax Officer, 81 CWN 876 
(11) Collector of Customs v. J. Saha, 81 CWN 908 
(12) P. N. Murti v. Railway Board & Ors. FMAT No. 1102 of 1973 
and FMA 396 of 1977 unreported 
, (13) Collector of Customs & Ors. v. Md. Habibul Ome 76 CWN 
593 
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_ Nani Coomer Chakravarti and Mihir Kumar Chakravarti for Appellant 
A. P. Sarkar and Dipankar Chakravarti - .. for Respondents 

The judgment of the Court was as follows-:—- 

“Ray, J. : This appeal under Clause 15 of the Letters Patent is directed 
against the judgment and order of M.N. Roy, J. miade in Civil Rule No. 
2152(W) of 1974 discharging the Rule. 

2. The petitioner was an employee of the beni tee No. 1 and 
was at the relevant time working as Chief Inspector, Food and Supplies 

-` at Bongaon in the District of 24-Parganas. On May 4, 1978, the petitioner 
was served with a chargesheet alleging inter alia: 

Charge No. 1: ‘That while employed as Inspector, F.&S. Ranaghat, 
Nadia during the year 1959, you had- been in possession of pecuniary 
assets to the extent of Rs. 10,700/- which is disproportionate to the 
known sources of your income:and which you failed to satisfactcrily acco- 
unt for and may be presumed to have been acquired by you by corrupt 
means or otherwise obsuring your power as a public servant. 


Charge No.2: That while employed as Inspector, F.&S., Ranaghat, 
Nadia, you purchased and acquired a building at Sidhantapara, Ranaghat 
_(Vide Deed No. 1, 2033 dt. 4.3.59) in the name of your dependant wife 
Sm. Protima Rani Ghosh at a very low price and that you ‘concealed this 
fact of acquisition by not wilfully obtaining prior permission of the Govt. 
to acquire such a low price and that you thus wilfully violated the provi- 
` sion of rule No. 150) of the West: salah Govt. Servants’ Conduct Rules, 
1959. 


‘Charge.No. 3: ! That while sinploved as aedon F.&S, Ranaghat, you 
gave’ loan of a bia amount of Rs.-:57,000/-. to your relative in 1968 with- 
out having any prior. sanction of the Govt. and that you thus violated the 
provision of Rule No. 14 of the West Bengal Govt. Servants’ Conduct 
Rules, 1959. 


: 3. The petitioner ` was. directed to submit his written statement of 

defence to one Mr. T.C. Guha, ‘District Controller of Food and Supplies, 
Nadia who was appointed as enquiry Officer for holding enquiry into the 
said charges against the petitioner by the’respondent No. 2. The Director, 
District Distribution Procurement and Supply. This chargesheet 
„has been annexed ‘as annexure ‘A’ to the petition. <The petitioner 
submitted his written statement `of defence denying all those 
charges and praying for the assistance” of a lawyer to represent him in 
the disciplinary proceeding. The petitioner senta letter dated August 
17, 1970 to the Enquiring Officer praying for examination of his mother 
who was a Vital witness as she was keeping indifferent health. He also 
requested the Enquiring Officer for expediting the enquiry. This prayer 
was rejected and the petitioner was informed of the same by the Enquiring 
Officer by his letter dated 11th December, 1971. The petitioner again after 
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2 lapse of more than one year requested the Enquiring Officer by his letter 
dated 21st December, 1971 to examine his mother who was material 
defence witness at herresidence in Calcutta as she was bed-ridden 
owing to various ailments. No reply wag received to the said letter 
by the petitioner. The petitioner was informed by the Enquiry Officer 
that he would not be permitted to engage a lawyer by letter dt. 
February 23, 1972. Witnesses were examined and cross-examined and the 
petitioner was eagerly waiting for the report of the Enquiring Officer. But 
on March 31, 1973, another chargesheet containing identical charges 
was served on the petitioner by the respondent No: 2. The charges are : 

“Article of Charge 1. That Shri Manindra Nath Ghosh, in the 
year 1959, while functioning as Inspector, Food & Supply, Ranaghat 

. (Nadia), was found to have disproportionate asséts to the extent of 
` Rs. 27, 300/- in the shape of cash of Ra. 10,700/- and house property 
in Ranaghat the valuation of which. _would be Rs. 16,600/- and as 
such his conduct is unbecoming of a Goverment servant. : 

Article of charge 2. That.the said Shri Manindfa-Nath Ghosh 
while functioning as Chief Inspector of Food & Supplies, Krishnanagar, : 
Nadia, in the year 1968, had lént a sum of Rs. 5,700/- to his son-in-law 
without any prior sanction and this amount of loan not being a small 
amount, he violated Rule 14 of the West Benen Government Servants’ 
Conduct Rules, 1959. 

4. A copy of thé chargeshéet has--been aed as annexure ‘P i 
the petition. The respondent No. 2 by a letter date 3lst March, 1973, 
appointed Sri Coari, Vigilance Commission,. West Bengal. as Enquiring 
Authority. One SriT.K. Mitra, Deputy Superintendent of Police, Anti- ` 
Corruption Bureau, Vigilance Commission was authorised to` represent the 
case before the Eaquiring Authority on behalf of.the Disciplinary Author- 
ity. . ‘ 

5. The first ‘chargesheet was withdrawn by the disciplinary 
authority by letter-dated April 14, 1973. The petitioner on April 12, 1973, 
submitted his explanation to the second charge-sheet refuting all the 
charges. -It was also submitted that the initiation of the de novo enquiry 
‘proceeding on the basis of the second chargesheet was unjust and opposed 
to the principles of natural justice. It ‘was also.submitted that the report 
of ‘the ‘previous enquiry might igo in favour of ‘the petitioner and 
as such ‘thesaid proceeding was. dropped and fresh proceeding was 
initiated on the basis of the second chargesheet in order to have the 
‘charges against the petitioner established and to have him, punished. The 
‘petitiorier also prayed for being ‘represented by a lawyer which was 
rejected. The petitioner again requested him to allow ‘him to have the 
assistance of Sri C.B. Chakraborty, District Controller, Food and Supplies, 
Howrah as defence helper in the departmental proceeding by a letter dated 
April 28, 1973 which was marked as annexure ‘O’ to the‘ petition. He 
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also intimated the Enquiring Officer by letter dated 16th April, 1973 that 
all the relevant documents in support of, his defence have been filed 
already i in the earlier proceeding’ and as such ‘submission of any document 
in the second_proceeding does not arise. After the- close of the evidence 
the petitioner filed a written argument in, support of the defence case to 
the Enquiring Officer on- August 10, 1973. It was submitted that no ` 
reason has been. assigned for dropping the earlier proceeding and initia- 
ting the second proceeding on identical charges. The. initiation of the 
second proceeding was challenged as not bonafide but it was made with a 
motive to have the petitioner punished and for that purpose the Discip- 
linary Authority appointed Mr. Coari, an officer of the Vigilance Commi- 
ssion, West Bengal as Enquiring. Officer in the departmental proceedings 
to have the charges against the petitioner proved. . 

6. The Enquiring Officer submitted his report holding that both 
the charges against him have been proved. The Disciplinary Authority, 
the respondent No. 2, agreed . with the findings of the Enquiring Officer 
and ‘issued on 25th February, -1974 a second show cause notice to the 
petitioner. This has -bcen annexed as annexure ‘S’ to the petition. 

7. The petitioner challenged the second -show cause notice in an 
application under Article 226 of the Constitution and obtained the Civil 
` Rule No. 2152(W) of 1974 and an order of interim injunction restrain- 
ing the petitioner from giving effect to the departmental proceeding and 
in particular to-the impugned notice dated 28th February, 1974 for a 
limited period which was subsequently extended till the disposal of the 
Rule. The.. learned Single Judge discharged the Rule. The learned 
Single Judge has held that the writ application at the second show cause 
stage is not maintainable and the challenge regarding non-compliance 
with or violation of the principles of natural, justice in the enquiry pro- 
- ceeding can be urged at the final- hearing stage or atthe time of hearing 
of the statutory appeal. It has been further held that as no final hearing 
stage has been reached nor any penalty has been imposed the second 
show cause notice as such cannot be challenged in a writ petition. 

: . 8. Feeling aggrieved by this determination the instant appeal has 
been preferred by -the petitioner. 

9. .Mr. Noni Coomar Chakravarti, learned Advocate for the 
appellant submitted inter alia that the chargeshest was issued with a 
‘closed mind bythe Disciplinary Authority, that there has been violation 
of the Rules of natural justice in proceeding with the enquiry into 
the charges as ‘the petitioner’s prayer ‘for assistance of the lawyer 
‘was rejected though the case wasa complicated one, the petitioner’s 
prayer for examination of his mother who wasa very vital witness 
to prove the defence case was rejected-by the Enquiring Authority. 
Mr. Chakravarti has also submitted that the initiation of the second pro- 
ceeding without dropping the first proceediag and without recording any 
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reason why the first proceeding initiated on identical charges and enquiry 

into those charges though completed after a protracted hearing was 

withdrawn. It has been submitted that the initiation of the second pro- 

ceeding was not made bonafide and the same was initiated with a ,motive : 
to have the charges against the petitioner proved and to have him 

Punished as in the first proceeding the charges probably might not have 

been proved against him. Mr. Chakravarti further submitted that the 
second show cause notice against which the writ petition on the above - 
grounds had been moved is maintainable and the decision of the learned 
Single Judge is not in accordance with law in discharging the Rule as not 
maintainable. Mr. Chakravarti has cited a large number of decisions it. 
Support of his contention. . 


10. Mr. A. P, Sarkar learned Advocate for the respondents has 
submitted firstly that the writ petition against the second show cause 
notice is not maintainable inasmuch as it is well settled that the’ delin- 
quent employee at the second show cause stage can not only show that _ 
the punishment proposed to be imposed is not warranted or too severe, 
but he .can also show that the charges against him have not been proved. 
Mr. Sarkar secondly submitted that the right to challenge the second 
show cause notice is not an absolute right as held by the learned Single 
Judge and ona consideration of the application on merits the learned 
Judge held that there had been no ‘violation of ‘the -principles of natural 
justice and initiation of the second proceeding was not bad. There is no 
infirmity in the findings of the learned Judge. ; 

11. The only question that needs to be considered and decided 
in the case is whether the second show cause notice can- be challenged 
in an application under Article 226 of the Constitution and whether 
such an application is maintamable even though no final order 
has been passed ‚pursuant to the second show cause notice and no 
penalty has been imposed on the delinquent employee. In the ins-. 
tant case the second show cause notice has been challenged ia 
the writ petition on the grounds inter alia that the charges 
were framed with a closed mind and that the principles of natural 
justice have been violated in rejecting the petitioner’s prayer for 
being represented by a lawyer and also in not examining the mother 
of the petitioner who is a defence witness in spite- of repeated 
‘prayers made by the petitioner apart from other ” irregularities -and 
illegalities in the initiation of the second proceeding without dropping 
the first proceeding and also without recording reasons for drop- 
ping the first proceeding which was concluded after protracted hearing. 
In (1) Channan Singh v. Registrar, Co-operative Societies, AIR 1976 SC 
1821 the delinquent employee was served with a notice to show cause why 
disciplinary action would not be taken against him for certain items of 
misconduct imputed to him. The Secretary of the bank enquired into 


‘ 
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. those allegations and thereafter .a sécond show cause notice was issued to 
him as to why his next increments would act be stopped by way of punis- 
hment. The Secretary after receiving his explanation accepted the same 
and dropped the proceedings. Thereafter the Managing Director on 
taking the view that the Secretary had no power to impose punishment 
on the employees of the bank issued a fresh memorándum intimating the 
employee that he was provisionally of the viéw to impose upon hima 
penalty of dismissal from service and asked him to show cause why he 
should not be dismissed from the bank-services. This show cause notice 
was challenged by a writ petition. It has been observed by ‘His Lordship 
Krishna Iyer, J: who spoke for thé Supreme Court :— 
“No punitive action has- yet been taken. -Itis difficult to state, 
apart from speculation, what the outcome of the proceedings will be., 
In case the appellant is punished, it is certainly. open to him either to 
file an appeal as provided in the relevant rules or to take other action 
that hé may be advised to resort to. “It is not for us, at the moment, to 
consider whether a writ petition will lie or whethér an industrial dispute 
should be raised of whether an appeal to competent authority under the 
rules is the proper remedy; although these are issues which merit 
‚serious consideration.” 
The appeal was accordingly dismissed. 

12. This very question was also raised in the case of (2) Sunil 
Kumar Mukherjee v. State of West Bengal and others, 1976 (2) CLI 529. 
In that case the petitioner challenged the second show cause notice on thé 
grounds that the chargeshéet was issued by the authority with a 
closed mind and the principles of riatural justice have been violated as 
the petitioner was not supplied with the copies of the deposition of all the ` 
Witnesses examined in the preliminary investigation, the copies of the 
complaint made against him and of the report of the investigating officer 
and the petitioner was not allowed the assistance of a lawyer etc. In that 
case preliminary objection was rdised as to the maintainability of the writ 
petition on the ground that no penalty has been imposed on the 
petitioner and no final order was. passed in the said proceeding and 
reliance was placed.in that connection on the decision of the Supreme 
Court in (1) Channan Singh v. Registrar of Co-operative Societies Punjab 
(Supra). It has been observed by M. M. Dutt, J.:—“If the petitioner’s 
challenge has been directed only against second show cause notice 
as in the case before the Supreme Court, in that case, the writ petition 
would have been dismissed, but as other challenges have been made which 
go to the rootof the matter it cannot be said without considering the 
contentions of the petitioner that the writ petition is not maintainable as 

> DO punitive action has yet been taken against him. In these circumstances, 
the preliminary objection is overruled.” This decision of the learned Judge 
. was affirmed on appeal by the Division Bench in (3) 1977 CHN 1014 and 
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to which one of us was a party though the Division Bench on other points 


reserved the findings of the learned Single Judge. The learned Single - 


Judge in the instant case has observed considering this decision that if 
this case comes within the purview of the determination of the 
original and appellant decisions ir the case of (2) Sunil Kumar Mukheijee . 
v. State of West Bengal and others (Supra), there would be no difficulty 
in having the same disposed of by holding the same to be maintainable as 
the, petitioner ina way had challenged the validity and bonafide of not 
only the charges but also the way and the manner the enquiry was con- 
ducted and so also the conduct of the enquiry officer and violation of 
the principles of natural justice. The learned Judge has further observed 
that the difficulty has been created by an unreported bench decision of 
this court made in the case of (4) Jitendra Kr. Banerjee v. State- of West 
Bengal and others FMA 137 of 1972 and by another decision of this 
court in the case of (5) Sudhir Kr. Chakravarti v. State of West Bengal 
and others 1976 (1) CLJ 483. The learned Judge has further observed if 
there are grave irregularities unless the petitioner has present grievance by 
the making of a final order he would not be entitled to make an applica- 
tion. The facts of the case in Sudhir Kr. Chekravarti v. State of West 
Bengal and others 1976 (1) CLJ 483 are totally different from the facts of 
present case. In the case the writ petition was filed challenging the 
validity of the order of dismissal. passed in the departmental proceeding 
unlike the facts of the present case and as such this case is of no assistance 
for the point-in-controversy. The learned Single Judge has referred to 
the observations made in the above case to the effect that at the second 
show cause stage cause can be shown not only against the action proposed 
to be taken against him but also against the validity and correctness of the 
findings recorded by the Enquiring Officer and provisional action proposed 
by the Disciplinary Authority. In FMA 137 of 1972 Jitendra Kr. Banerjee 
v. State of West Bengal and others a second show cause notice was 
challenged in an application under Article 226 of the Constitution. The 
appeal which arose out of the said proceeding was dismissed on the 
ground that the same was premature. No reason was recorded for the said 
finding made by the learned Judges. 

13. In (6) Ananta Prosad Sett v. State of W. B. and others 79 CWN 
264 the petitioner who is a Government employee challenged the second 
show cause notice on the grounds that there was violation of the principles 
of natural justice as no assistance of Jawyer was given to him nor certain 
copies of material documents were supplied though the same were relied `- 
upon by the enquiry officer and he was not given opportunity in making 
representation against the finding of charges other than those found to have 
been established by the enquiring officer and also against the :mputations 
on the basis of the chatacter roll taken into consideration. It was held 
that the principles of natural justice were violuted and the rule was made 
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absolute quashing the second show cause notice. This detérmination was 
made by a Division Bench of this Court. 
14 In (7) Director, Government of ` india: Saroj Kumar Ehotika, 

` 82 CWN 61 there was-a circular by the Reserve Bank of India to the 
effect that foreign companies proposing to sell ther Indian assets have to 
obtain the prior approval of the~Reserve Bank before the effecting of 
such sales if repatriation of the sale proceeds over a certain amount was 
` involved. Accordingly the National and Grindlays Bank applied to the 
Reserve Bank of India for permission for sale of certain number of 
equity shares held for Ralli International, a foreign company, in the 
Oriental, Carpet. Manufacturers, an Indian Company. The Reserve 
Bank granted the permission on -condition that no shares shall be alloted 
to any larger industrial house’ and persons connected therewith. The 
_Yespondent Saroj Kumar Bhotika purehased 50 shares of the said O.C.M. 

Cornpany aid paid a sum of Rs. 12,250/- as fixed. A notice was issued 

on the respondent to show cause why an adjudication proceeding under 

Section 51 of the Foreign Exchange. Regulations Act, 1973 should not. 
be drawn against him for contravention of section 5/17 of the Foreiga 

Exchange Regulations Act, , 1947. The respondent challenged the said 
notice by a writ petition. An objection was-raised on behalf of the appel- 
lant that application was premature and the same was not maintainable. 

As against this it was contended that “(i) there is no rational and 
proximate nexus between the object of the enactments (i, e. Foreign Ex- 

change Regulations Act, 1947 or 1973). and the impugned condition, 

namely, that the shares cannot be sold to larger industrial houses or a 
person connected therewith. (ii). The condition that is imposed must, in 

order to be valid, be clear and unequivocal and must not be vague, 
uncertain or ambiguous.” It has been held by a Division'Beoch of this 
Court presided over by his Lordship-S. P. Mitra, C. J. “If redress can be 
had through the law under which the action under challenge is proposed 
to be taken a- writ application , could not be entertained.. But when the 
challenge i is such as cannot be determined by the authority appointed to 
take action, the writ jurisdiction of the High Court remains unimpaired. The 
writ petition was held maintainable. The aboye observations have been made 
` while’ considering the question if Article 226(3). of the Constitution would 
operate asa bar to the maintainability of the writ petition as there is a 
statutory remedy by Way of appeal against the order passed in the said 
adjudication proceedings. In that case it was also urged relying on the 
decision of the Supreme Court in (1) Channan Singhs case (AIR 1976 
SC 1821 Supra) that the application was not maintainable as no final 
order was passed in the adjudication proceeding and there has been no 
excess of jurisdiction or the usurpation’ of. jurisdiction. This contention 
was, however, accepted by the Division Bench.. 

15. A-notice to show cause why adjudication proceeding under 


r 


136 ‘Manindra Nath Ghosh v. State of W. B. [1979 (2) CLI 


section 51 of the Foreign Exchange Regulations Act, 1947/1973 should 
not be started was challenged in an application under Article 226 of the 
Constitution in (8) Gulab Kanwar v. Enforcement Director AYR 1977 Calcu- 
tta 385 Mr. Justice T. K. Basu relying on the above decision of the 
Division Bench in (7) Director Govt. of India’s case 82 CWN P. 61 (Supra) - 

- hegatived the preliminary objection that the application was premature - 
and not maintainable in view of the provisions of Article 226(3) of the 
. Constitution and held that the statutory remedy by way of appeal was not, 
an adequate remedy for redressal of the grievances complained of by the 
petitioner. In the case reported in (9) United Commercial Bank v. Director, 
‘Enforcement Directorate, 1978 (2) CLI 75 two notices to show cause under 
section 23D of Foreign Exchange Regulations Act, 1947 and under sec. 51 
of Foreign Exchange Regulations Act, 1973 had been challenged in an 
application under Article 226 of the Constitution on the ground that the” 
adjudicating authority had no jurisdiction to issue those notices. It was 

held that the writ petition was maintainable as the alternative remedy 

of appeal under the Act could not afford adequate relief as the challenge 

was to the- maintainability of the proceedings on the ground that the 

adjudicating authority had no jurisdiction on the face of the show cause 

notices to initiate the adjudication proceedings. ; 

16. A notice under section 148 of -the Income-tax Act, 1961 was ` 
challenged in a writ petition as without jurisdiction. It was held that 
the remedy by way of appeal under section 246 of the Income-tax Act 
does' not provide any remedy in this case. The remedy by way of suit ` 
cannot be an alternative remedy as it is not an immediate remedy but a re> 
mote remedy. If the suit is considered to be an alternative remedy then no 
petition for ‘redress under Article 226 of the Constitution would be 
maintainable. The writ petition was, therefore, held maintainable. This 
decision has been reported in (10) 81 CWN 876 M. M. Sarkar v. Income-- 
Tax Officer. 

17. In (11) Collector. of Customs v. J. Saha, 81 CWN 908 a “writ 
petition was moved against a notice asking to show cause why certain 
pieces of sovereign should not be confiscated under section 8 (5) of Gold . 
Control Act, 1968. It was held by this court that notice being without 
jurisdiction challenge can be thrown ina writ petition against sucha > 
notice. — 

18. F M.A.T. No. 1102 of 1973 and F. M. À. 396 of 1977 (12) P.N. 
Murti y. Railway Board and others, arose out of a determination made by 
the learned Single Judge discharging the Rule obtained against the second - 
show cause notice on the technical ground that the writ petition abated 
under section 58(2) of the Constitution 42nd Amendment Act, 1976. It 
was argued in the appeal that there had been a violation of the principles 
of natural justice inasmuch as the enquiring officer allowed the represen- 
ting officer to file a written brief under Rule 9(16) of the Railway Servants’ 
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(Discipline and Appeal Rules) without supplying written brief of the 
argument to the.delinquent officer. It was held relying on the decision 
ofthis court in (13) Collector of Customs and others v. Md. Habibul 
_ Haque, 76 CWN 593 where similar questions arose that the proceedings 
had become invalid as the appellant ‘was not served with the written brief 
of argument of the presenting officer and as such the second show cause 
notice and the report of the enquiry officer was quashed. 

19. Ona conspectus of the above decisions cited at the Bar the 
legal position is quité clear that if the second show cause notice is impe- 
. ached in the writ petition on the grounds, inter alia, that the chargesheet 
was issued by the disciplinary authority with a closed mind, that the 
-Chargesheet was isstied by an authority not authorised to issue the same, 

that copies of the documents Telied upon in the enquiry proceeding have 
not been given to the delinquent employee to cnable him to explain the 
same, the confidential character roll which was considered by the 
enquiry officer in coming to his finding without communicating the same 
to the delinquent employee, the delinquent employee was not permitted 
to examine himself as a defence witness and to file relevant documents in 
his possession, that he was not allowed to be represented by a lawyer 
though prayed for in a complicated cane, the copy of the enquiry report 
was not sent to him along with second show cause notice or the findings 
of the disciplinary authority with regard to the charges with respect to 
which he differed from the findings of the enquiry officer was not given 
to the delinquent employee along with the second show cause notice, or 
the céndition precedent as provided in the Act has not been complied 
with before issuing the show cause notice, the petition is maintainable. 
In other words, where there has been a violation of the principles of 
natural justice an application under Article 226 of the Constitution ` 
challenging the second show cause notice on the above grounds is maint- 
ainable and such an application cannot be rejected on the preliminary 
ground that the application was premature as no final order has been 
passed and no penalty or punishment has been imposed in the said proc- 
eeding by which the petitioner can be aggrieved. In Channan Singh’s 
case (AIR 1976 SC 1821 Supra) the disciplinary proceeding which was 
initiated by the Secretary of the Co-operative Bank was dropped after 
accepting the explanation submitted by the appellant, Channan Singh 
against the second shoW cause notice. The Managing Director of the 
Bank being of the view that the Secretary has no power to impose punis- 
hment on the employees of the bank issued a fresh memorandum asking 
to show cause why a penalty of dismissal from the bank services should 
not be imposed. Against this notice an application was moved which 
ultimately came up in appeal before the Supreme Court. The challenge 
was directed only against the second show cause notice and it does not 
appear that there was any challenge on the ground that the charges were 
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issued by an authority not competent to issue the same nor there was any 
challenge that there was any violation of the principles of natural jusitce - 
in the enquiry proceeding. Is was held by the Supreme Court that the 
application Was premature as no final order was made nor any punitive 
action had been taken on the basis of the said notice. Ona close scrutiny 
~ of the above decisions the following inferences can be made. An apph- 
cation under Article 226 of the Constitution challenging the second show 
cause notice only without impeaching that the charge-sheet has made with 
a closed mind or has been made by person not authorised and/or that 
there has been a violation of the principles of natural justice is not 
maintainable but where the ‘second show cause notice 13 challenged on 
thé grounds that the chargesheet has. been issued with a closed. mind, 
that the principles of natural Justice have been violated the writ petition 
18 maintainable even though no final order has been passed and no 
Punitive action has been taken pursuant to the show cause notice. We, . 
therefore, hold that an application against the second show cause notice 1s 
maintainable if the petition the impugned notice has been impea- 
ched on the grounds that the chargesheet was framed with a 
closed mind, that there has been a breach of the principles of 
natural justice or there are other challenges going to the root 
of the matter. In the instant case the application has been moved 
against the second show cause notice challenging that the chargesheet 
was issued with a closed mind and that there had been a violation of the 
Principles of natural justice in not allowing the petitioner to examine 
his mothér as a vital defence witness and also in not allowing the 
petitioner to have the assistance of lawyer to represent him in the 
enquiry proceedings. The writ application is, therefore, im our con- 
sidered opinion, cannot be dismissed on the preliminary ground as 
not maintamable and the decision.of the Supreme Gourt in Channun 
Singh’s case cannot be called in aid as the facts of the instant case 
and the points raised are different from those raised and considered in the 
said cuse. The learned Single Judge has observed that ordinarily an 
application against. chargesheet and second show cause notice when, no 
finality has been reached would not be maintainable. But an application 
against the yssuance of a chargesheet may be maintainable if the charges 
are found to be groundless or void ab initio or when the same has 
been issued without jurisdiction or in capricious, malafide use 
of power or on baseless ground and there has been total non-application 
of mind. The learned Single Judge also held that the right to maintain an 
application at the second show cause stage is not absolute, but the same is 
subject to the principles as laid down in the cases cited above. The learned 
‘Judge i further held that be that as it may these points regarding 
non compliance with or violation of the principles of natural justice can be 
urged conveniently at the final hearing stage or at the time of heating of the 
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statutory appeal. That apart when no finality has yet been reached in the 
matter all points can be conveniently agitated in the statutory appeal or at 
: the second show cause stage and as such the learned Judge held that the 
application was not maintainable. . We have already. held on a considera- 
tion of the decisions- cited at the bar” that the instant writ petition 
challenging the second show cause notice on the grounds that the charge- 
sheet has been issued with a elosed.mind that there has been a violation 
of the principles of natural justice is maintaimable though no final order 
has been passed. - 

20. It has been -urged by Mr. Sarkar, learned Advocate for the 
respondent that tat the second show cause stage the appellant has got 
„ample opportunity to show cause not only against the proposed punishment 
but also against the infirmity of the finding of the enquiry officer by pleading 
that the charges against him had not been proved at all. Mr. Sarkar there- 
fore urged that the writ application, had been rightly held to be not maintas- 
nable at the second show cause stage." Undoubtedly it has been observed 
by Gajendragadkar, J. (as he then was) who spoke for the Supreme Court 
in (14) State of Assam v. bimal Kumar Pandit that-a public officer against 
whom disciplinary proceedings are intended to be taken is entitled to have 
two opportunities before disciplinary action is finally taken against him. 
At the first stage of proceeding he 1s entitled to have un opportunity to 
defend himself? - When the enquiry is over and the enquiring officer sub- , 
mits his report the dismissing authority has to consider the report and 
decide whether it agrees with the conclusions of the report or not. If the 
findings in the report are against the public officer and the dismissing 
authority agrees with the said finding, the dismissing authority has to come 
to a tentative or provisional conclusion about. the guilt of the officer as well 
as about the punishment which is proposed to be imposed. A show 
~ cause notice is accordingly issued and the delinquent employee gets a 
second oppoitunity to cover the whole ground and to plead that no case 
had been ‘made out against him for taking any draciplinary action and then 
to urge that if he fails in substantiating his innocence, the action proposed 
to be taken against him is either unduly severe or not called for. This 
decision has been followed by this court in the case reported in Sudhir 
Kr. Chakrabarti v. State of West Bengal 1976 (1) CLJ 483 (Supra). The 
above pronouncement of the Supreme Couit does not decide the question 
as to the maintainability of a writ petition against the second. show cause 
potice. As such this contention is overruled. : 

- 21. Mr. Sarkar has contended that the learned Single Judge has also 
come to a finding on merits. Wedo not think it proper to decide the 
points raised on merits as the rule was discharged on the preliminary 
ground-that ‘the writ petition against the second show cause notice was not 
maintainable. 


. x i . 
For the reasons aforesaid we allow the appeal on setting aside the 
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judgment of the jearned Judge without any order as to costs. Let the 
rule be placed to the appropriate bench for decision ‘of the other points 
‘raised in the writ petition. 

Banerjee, J. : I agree 

N.C. 8. 


f CIVIL APPELLATE JURISDICTION J] 
Before Mr. Justice Bimalendra Nath Maitra 
Decision: Mareh 15, 1979 
The Municipal Commissioners of Howrah ... Defendant/Appcllant 
Versus 

Hindusthan Manufacturing Co. ... . Plaintiff/Respondent* 

Code of Civil Procedure, sec. 80— Suit against Municipality, whether 
-notice under sec. 80 is necessary. 

Bengal Municipal Act, sec. 535—In suit against Municipality, when 
is notice under sec. 535 necessary. 

Calcutta Municipal Act, see. 538—Suit against commissioner, if 
suit is maintainable without notice under sec. 538. 

Plaintiff a registered contractor of the defendant Municipality 
carried out certain work for the defendant. Defendant made payment to 
the plaintiff after deducting some amount from the total dues of the 
plainuff. Plaintiff instituted a suit against the defendant Municipality 
for recovery of its dues. Subordinate Judge passed a decree for part 


of the claim. Plaintiff filed appeal and the lower appellate Court passed - 


a decree for the full amount. - Defendant Municipality then filed appeal 
to the High Court ånd contended that the suit was not maintainable 
against the Municipal commissioners for want of notice under sec. 80 
of the Code of Civil Procedure, under sec. 535 of the Bengal Municipal 
Act and under sec. 538 of the Calcutta Municipal Act. Respondent 
submits no such notices were necessary. 

HELD: No notice under sec. 80 of the Code of Civil Procedure is 
necessary for a sult against the Municipality. (Para 9, 11) 

In a case based on contract no notice contemplated by the provisions 
of sec. 535 of the Bengal Municipal Act is necessary. The suit is not 


bad for want of notice under see. 535 of the Bengal Municipal Act and ` 


under sec. 538 of the Calcutta Municipal Act. The suit is maintainable. 
(Para 6, 11) 
The appeal is dismissed. ` 
Cases referred to :— g 
(1) Raja Jagadish Chandra y. Debendra Prosad, 35 CWN 161 
(2) Central Glass Industries Ltd. y. Commissioner Corporation of 
Calcutta, ILR 1957 (1) Cal 432 
*S. A. No. 722 of 1971. 


si 
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ei 3) Shivadhar v. E of i Calcutta, 64 CWN 60 
(4) K.C. Deobhanj v. Raghunath Mishra, 1959}(2) SCA 168 
(5) Revati Mohan y. Jatindra Mohan, 38 CWN 517 PC 
(6) Bhagchand y. Secretary of State, LR 54 IA 338 
(71) Ramendra Nath v. Dhuliyan Municipality, AIR 1956 Cal 203 
-(8) Municipal Committee,. Raigarh v. Ramkaran Ganeshilal, AIR 
4 1958 MP 355 - _ . 
(9) Metro General Traders v. Commissioners of Corporation of Cal- 
cutta; 69 CWN 584° ° 
(10) Gowardhan v. Calcutta Municipality, AIR 1970 Cal 539 


S. C. Pyne and R. N. Dutta ~ ; ee «for Appellant 
Bhaskar Ghosh . ys Teis for Respondent 
~- The judgment of the Court was as follows :— 

The plaintiff-company has alleged that it isa registered contractor of 
` the defendant-Municipality. The work of renewing filter bed no. 10 at 
, the Head Water Works of the defendant Municipality at Serampore for 
. 1954-55 was entrusted to it. Itduly completed that -work and its total 
dues amounted to Rs, "20438-9 annas. -It was paid- Rs. 14508-6 annas and 
thus Rs. 5930-3 annas remained due. On 7-4-1955, plaintiff-company’s 
proprietor; Anil Ghosh; went to tho Municipality to recover the dues and 
he came'to know that Municipality ‘had deducted Rs. `3281/- out of his 
dues and only Rs. 2649/- was offered in satisfaction of the total dues. It 
was stated that such amount had been deducted because of the cost of 
repairing the motor garage at Howrah Municipal ‘market because such 
work had been‘entrusted to the plaintiff-company. That company carried 
out the work defectively and so it resulted in damages to the defendant- 
Municipality. The plaintiff-company has alleged that such work had been 
duly completed in January, 1950, and final bill.had been paid on 9-2-1951. 
More than two years after the completion of work of that motor garage, 
thé Municipal Engineer sent a letter making-an unfounded allegation that 
the plaintiff-company failed to follow his directions to make the structure 
. strong. ` The plaintiff’s grievance is that the defendant cannot claim any 

‘such deduction about two years'after the completion of the work of that 
` motor ghrage. ‘The ' plaintiff-company made representation to the 
Municipality.‘ Subsequently, an Administrator was appointed and be- 
fore him representation was made without any - success. The suit is for 
‘ recovery of Rs. 5930-3 annas. > 


2. The defendant filed a ' written statement. The defence is that 
the suit ig not maintainable for want of notice under section 80 of the 
Civil Procedure Codé and under section 535 of -the Bengal Municipal 
Act’ and under section 538 of the Calcutta Municipal Act. The deduc- 
tion ‘was rightly made and hence, the plaintiff is not entitled to any relief, 

3. The suit has a chequered carcer. Eventually at the trial, the 
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learned Subordinate Judge found that no notice under the aforesaid 
sections was necessary.’ The suit was decreed in part for Rs. 2649/- with 
proportionate costs. The plaintiff preferred an appeal. The Municipality 
also filed a cross-objection. The cross-objection was dismissed and 
the appeal allowed. The suit was decreed in full. Hence this appeal. by 
the défendant. 


'4. Two-fold submissions have been made on behalf of the appellant. 

It has been contended that the Administrator appointed, by the‘ State 
- Government is a public officer within the meaning of the section 2(17) 
of the Civil Procedure Code and no notice under section- 80‘of the Code 
was given. The plaintiff did not send any notice according to the provi- 

sions of section 535 of- the Bengal Municipal Act or according to the 

section 538 of the Calcutta Municipal Act. The suit is, therefore, not 

maintainable. Since no notice- under section 80 gf'the Code was given, 

the plaint is liable to be rejected. The case of (1) Raja Jagadish Chandra 

v. Debendra Prosad in 35 CWN 161 has been cited. The cases of (2) 

Central Glass Industries Ltd. v. Commissioner, Corporation of Calcutta, 


ILR 1957(1) Cal. 432 and (3) Shivadhar v. Corporation of Calcutta, 64 CWN, 


60 have been cited- It has been contended that these decisions will show 
that a Commissioner is a publio officer within the meaning of the section 
2(17), of the Civil Procedure Code and hence, a notice under section 80 
of the Code is necessary fora suit against him. The case of (4) K. C. 
Deobhanj v. Raghunath Mishra, in 1959(2):`SCA 168 has been cited to 
show that in order to.be in the service ofthe Government two essentials 
of the relationship of master and servant are necessary. - The servant must’ 
be under the duty of rendering personal service to the master and the 
master must have a right to control the servant’s work. The section 
554(1) (ii)(cc) of the Bengal Municipal Act deals with the consequences of 
supersession of the body of Commissioners and says that upon supersession 
property vested in the Commissioner shall vest in the State Government. 
The aforesaid two elements laid down by the Supreme Court are present. 
The suit is liable to be dismissed for non-service of a notice under section 
80 of the Code. 
5. The learned Advocate appearing on behalf of the appellant has 
also referred to the case of (5) Revati Mohan v. Jatindra Mohan, in 38 
“CWN 517 PC to show that it is not true that section 80 of the Civil 
Procedure Code has no application to suits in contract and a claim based 


` 


upon a breach of contract by a public officer may in many cases entitle him - 


to notice. The case of (6) Bhagchand v. Secretary of State, LR 54 IA 
338 has also been cited to show that a notice under section 80 is manda- 
tory in nature-and the service of such notice cannot be dispensed with 
under any circumstances. The effect of these decisions of the Privy 
Council was not considered by any of the courts and hence this appeal 
must be allowed. 
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6. The Iéarned Advocate appearing for the respondent has conten- 
ded that the decision of the learned Additional District Judge i ig correct. 
No such notice is necessary. In view of the- provisions of section 34 of 
the Civil Procedure Code, interest should be allowed to the poor contra- 
ctor, 

7. In the Bench case of O ‘Ranendra Nath v. Dhuliyan Municipality, 
in AIR 1956 Cal. 203, the effect’ of the Privy Council decision in Revati 
Mohan v. Jatindra Mohan, was considered. It has been stated that ina 
case based on contract, no notice contemplated by the provisions of 
section 535 of the Bengal Municipal Act is necessary. All the earlier 
decisions were considered in that case. 

8. It may be stated that the learned Advocate appearing on behalf 
of the appellant also argued about the effect of the appointment of an 
executive officer according to the section 67 of the Bengal Municipal Act 
and by the State Government under section 67A of the Act. Now, a 
_ reference to those sections is not necessary for the disposal of this 
appeal. ‘ 

9. In the case of Revati-Mohan v. Jatindra Mohan, cited on behalf 
of the appellant, the Privy Council has pointed out thata notice under 
section 80 of the Civil Procedure ` Code is . necessary, if the act is done by 
a public officer i in his official capacity. But here there is a distinguishing 
feature because when the contract was given, the Administrator was 
nowhere in the picture and such contract was given by the Commissioners 
of the Howrah Municipality. At a later stage, the Administrator was 
appointed and so thé plaintiff company made representation to him on 
. allegation that its dues had been illegally withheld. The adjustment was 
not done by~the Administrator but by the Commissiomer of Howrah 
Municipality. So, such deduction was not an act purported to be done 
by him in his official capacity,- within the meaning of that sec- 
tion. Moreover at the trial the Commissioners again came into the 
picture. 


- 10. The learned Advocate appearing on behalf of the respondent 
has pointed out that the provisions of the section 554(1) (ii) (cc) of the 
Bengal Municipal Act and of the section 57 (3) (c) of the Central Pro- 
‘vinces and Berar Municipality: Act, 1922, are almost similar. In the 
- later Act, if a committee is* dissolved or superseded according to 
the provisions of Clause (c) of sub-section (3) of section 57 of the Act 
all property vested in the committee shall, until the committee is recons- 
tituted vest in the State for the purposes of. the Province. Sub-section 
(2), (a) of section’554 of the Bengal Municipal Act lays down that the 
State Government may at any time by order reconstitute the body of 
Municipal Commissioners by appointment of all the Commissioners for 
such period, as may be specified in the order. Inthe case of (8) Muni- 
cipal Committee, Raigarh v. Ramkaran Ganeshilal. in AIR: 1958 MP 355 


` 
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it has been stated on an interpretation of the section 57 (3) (c) of the 
Central Provinces and Berar Municipality Act that in spite of the vesting 
of the property in the State, no notice under section 80 of the Civil 
Procedure Code 1s necessary for a suit against the Municipality. 

11. Reference may be made to the Bench decisions of (9) Metro 
General Traders v. Commissioners of Corporation of Calcutta, in 69 CWN 
584 and of (10) Gowardhan y. Calcutta Municipality, in AIR 1970 Cal. 
539 to show that a Commissioner of the Corporation of Calcutta is not 
a Government servant and hence no notice to him is necessary according to 
the provisions of the section 80 of the Civil Procedure Code. In both 


the Bench decisions, the opinion expressed in the aforesaid single Bench | 


decisions of (2) Central Glass Industries Ltd. v. Commisstoner of 
Corporation of Caleutta and (3) Shibadhar v. Corporatian of Calcutta, 
and of the case in AIR 1962 Cal. 283 have been dissented from, But 
it may be pointed out that none of these cases is apt on the point. Only 
the case of (8) Municipal Committee, Raigarh v. Ramkaran Ganeshilal, 
in AIR 1958 MP 355 has some bearing on the facts of this case. That 
decision is in the respondent’s favour. 

12. The submissions made on behalf of the pelii cannot 


be accepted. Jtis held that no notice under section 80 of the Civil 


Procedure Code is necessary. The suit is also not bad for want 


. Of notice under section 535 of the Bengal Municipal Act and under . 


section 538 of the Calcutta Muaicipel Act and the suit is maintai- 
nable. . : 

13. There is no cross-objection or cross-appeal and the prayer 
for granting interest cannot be considered. Interest was not allowed by 
any of the courts below. 

‘The appeal be dismissed. 

There will be no onder as to costs. 


N.C.S 
[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
' Decision: July 20, 1979 
pantoal Kumar Chatterjee _ dg wel Petitioner . 
Versus i 
Santosh Roy Chowdhury and Others iss --. Respondents* 


West Bengal Premises Tenancy Act 1956; sec, 2 clause (f) and clause (h) 
— Meaning of the words premises and tenant— Whether the Act is applicable 
to the lease of suit property—Status of a tenant continuing in’ possession 
"after expiry of the term of lease. . 


* Appeal from Appellate Decree No. 989 of 1975. 
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Cross abiens _ Whether ig. necessary. to be filed by a acces 
Usigaat when he is not challenging the decree or order. 

“On October 17, 1958, plaintiff’s predecessor executed a lease in respect 
Ae some land with a tank and a two storeyed building thereon in favour of 
the defendant for.10 years for residential purposes. On May 9, 1969 plain- 
tiff instituted a suit for recovery ‘of possession. against. the defendants. 
Defendants contested stating that the plaintiff has no tite and that the 
notice was invalid. - Trial Court held that though no notice to quit was 
necessary plaintiff was not entitled to any relief. On appeal - it was held 
that the lease was governed by the Trarsfer of Property Act 1888, that the 
defendants are estopped from challenging the title of the plaintiff. The 
appeal was allowed, Plaintiff then preferred an appeal to the High Court. 
. The point in controversy between the parties is on the question .of applica- 
bility of Transfer of Property Act, 1888 to the lease granted to the defen- 
dants. The finding of both the eailier courts was that “the Transfer of 
Property Act was applicable and the . West Bengal Premises Tenancy Act 
‘was inapplicable to the lease. : “Lower Appellate Court has held that the 


` , ‘defendant did not file any cross objection to the trial courts finding about 


the. non applicability of the West Bengal Premises Tenancy Act 1956. 


HELD: It.is not necessary or ; permissible in law for a successful 
litigant to file cross objection against findings when the decree’ or order 
is not challenged .or sought to be set aside by him. There is- rio impediment 

in law for the defendant to urge pen a finding of the -trial court without 
filing any cross objection. X i (Para 8) 
' The-leaśe was of the premises- ‘as zontemplate in- West Bengal Premi- 
ses Tenancy ‘Act 1956 and its provisions are applicable to the parties 
concerning the tenancy of the suit property. | ‘(Para 11) 
_, The defendant in this application was a tenant under a registered lease 
for aterm which expired on October 17, 1968. In view of the definition 
of tenant under the West Bengal Premises Tenancy Act 1956 sec. 2, clause 
(h):the defendant continues to be ‘a tenant after the termination of his 
tenancy, ` (Para 13) 

In this case, iy operation of ine the defendant became onthe expiry 
of the term of lease on October.17, 1968 a monthly tenant from October 
18, 1968., Such tenancy could be determined with the expiry. of the month 
of the tenancy. and subject to the provisions of sub-section (6) of section 13 
` of the West Bengal Premises Tenancy Act 1956 the plaintiff will be entitled 
` to a decree on any of the grounds provided in sec. 13 subs. (1) of the Act. 
As, the notice in this.case is..not one terminating the tenancy with the ex- 
piry of the month of tenancy nor a notice ca under sec. 13(6), the 
notice is invalid. D SiS apne 14) 

- Appeal is allowed. ` cae, y 

Cases referred to:— - 

a). Ganga Bai y. Vifay Kumar, AIR 1974 sc 1126 


r 
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(2) „State of Mysore’y. C. N. Vifyendra Rao; AIR 1976 SC 417- 

(3). S.K. Gupta & anr. v. K. P. Jain & anr., AIR 1979 SC 734 . 

(4) Damadilal & ors. v. Parashram & ors., AIR 1976 SC 2229 
Syama Charan Mitter and Shayama Prasanna Roy Choudhury “for petitioner 
Chandidds Roy Choudhury and Rajat Kumar Ghosal are for respondents 


`The judgment of the Court was as follows :-- ` 


This is an appeal against a judgment and’ decree of reverts, -The 

plaintiffs instituted the suit on May 9, 1969 for recovery of possession 
of a piece and parcel of bastu land measuring 11 cottahs forming the 
demarcated portion of plot 128; 'Khatian 1695 and 576, Mouja Barisa, P.S. 
_ Behala being Premises No. 28/16/1, Kalikinkar Road, within “South Gubur- 
ban Municipality with a tank and two storeyed pucca building thereon 
With appurtenances. The plaintiffs respondents case is that the suit land 
with a tank and two storyed building on part thereof was purchased by 
Nirod Barani widow of’ Surapati Roy Choudhury out of her stridhan 
money on ‘February 18, 1949. On Octobér 17, 1958 a lease in respect 
thereof was executed between Nirod Barani as lessor and the defendant 
appellant as lessee for ten years ata rent of Rs. 50/- ‘per month payable 
according to the English Calendar moth. Nirod Barani died on October 
19, 1964 and on her death, the - - plaintiffs got the property, by’ inheritance, 
as her brother’s sons’ sons and daugbfers. The lease expired on and from 
October. 17, 1968 and the plaintiffs by notice dated ‘November 12, 1968 
called upon the defendant to quis ‘and vacate the premises within fifteen 
days of the receipt of the notice. As the defendant failed to` comply 
with the requisition the suit was instituted claiming a decree for- eviction 
of the defendant and for mesne profits. ret 

2.. The suit was contested by the defendant and.in hs “written state- 
ment it was stated that the lease ` was granted by one Srish Chandra 
Mookerjee and not Nirod- Barani, who was thus a necessary party to the 
sult. In ‘any event i¢ was stated that the plaintiffs were ‘not the legal, 
heirs of Nirod Barani who died - without: “leaving any cee) heir. The 
legal validity « of the notice was also challenged. - 

3. it transpired in evidence that the property originally: belonged ` 
to Nirod Barani who.sold it to` Sarbeswar on December 21, 1940 for 
Rs. 2200)-. only. On February 18, 1949 Sarbeswar sold - the property to 
Srish Chandra Mukberjee for the same consideration. -Srish, it'is claimed 
by the plaintiffs, was a benamder of Nirod Batani and as’.such benamder ' 
granted the said lease to the defendants. On July 3,1964 a nadabi deed 
Was executed by Srish declaring Nirod Barani as the owner of the’ property ` 
and thereafter on October 19, 1964 Nirod Barani died; leaving the 
plaintiffs as her legal heirs. 

4. The learned Munsif found on n evidence that the custody of the ` 
-sale deed was not established nor the financial capacity of Nirod Barani 
to purchase the property or her payment of considefation was established. 


+ 
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The Nadabi was executed by Srish constituted attorney but none of them 
was examined. It was held that the benami nature of transaction was 
not established and even though the defendant paid rent to Nirod Barani 
for few months after execution of the Nadabi, no importance should be 
, paid to the same. Further, since Surapati, husband of Nirod Barani 
had a brother, even if it was assumed thatshe was the real owner . there 
” was rio evidence to indicate that the said brother.was dead or left no heirs 
since such heirs would be preferential heirs to the exclusion of the plaintiffs. 
It was accordingly held that though no notice to quit was necessary the 
plaintiffs were not entitled to any reliefand the suit in the premises was 
dismissed. ae: . 
5. On appeal, is was held that the lease was governed by the 
Transfer of property Act and Srish was a benamder of Nirod Barani. It 
was further held that the plaintiffs:were the legal heirs of Nirod Barani 
and were accepted as Landlords by the defendant, depositing rent in the 
name of plaintiffs. Further the defendant -having recognised Nirod Barani 
was estopped from challenging her title to the suit property. Further by 
partition Sibapada gave up his interest in favour of Gouripada son of 
Nirod Barani who inherited the property from her son con his death on 
October 14, 1960. The appeal accordingly was allowed and the suit was 
decreed. The present appeal is against this decision. 

6, From the nadabi deed it eppears that property belonged jointly 
to Surapati (husband of Nirodbarani and father of Gouri) and his brother 
Sibapada. Surapati died leaving Gouri as his only heir and legal represen- 
_ tative and there was an amicable partition between Gouri and Sibapada 
whereby the property in suit with other properties were amicably partitioned 
by a registered deed of Kartick 24, - 1344 BS. The suit property was 
exclusively allotted to Gouri who died unmarried and intestate leaving 
Nirodbarani as his sole heir and legal representative. Nirodbarani since then 
had been enjoying the suit property and sold the same with permission of 
Court on December 21, 1940 to Sarbeswar who resold the same to Nirod 
Barani‘on the same consideration paid by her on February 18, 1949 in the 
benami of Srish. Even the lease by the benamder to the defendant dated 
October 15, 1958 (Ext. A) -provided for a permanent residence for 
Nirodbarani in.the property during her life. By the nadabi deed dated July 
3, 1964 (Ext. 4) Srish declared-the title of Nirodbarani in the suit property 
as being hers and himself -being her benamdar only. It appears further 
that the defendant thereafter paid rent to Nirodbarani and on her death 
to the plaintiffs in respect of the suit property. In this state of affairs, 
the findings, of the appellate: court holding Nirod Barani’s title to the suit 
property and thereafter of the plaintiffs thereto suffer from no infirmity 
and in fact has not beén seriously challenged. i 
, 7. The real point in controversy between the parties is on the 
question of the applicability of the Transfer of Property Act, 1882 to the 
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lease granted to the defendant in respect of the suit“ property. The find- 

ing of both courts is that the Transfer of Property Act is applicable to the - 

_ leaSe,-so that the provisions of the West Bengal Premises FERN: a Act, 
1956 is inapplicable to the tenancy of the defendant. 

8. The appellate court has held that the defendant did not file any 
cross-objection to the trial courts findirg absut the non-applicability of 
the Premises Tenancy Act. It is however not -necessary or permissible in- - 
law for a successful litigant to file cross-objection against. findings when 
the decree or order is not challenged or sought ‘to-be set aside: by him. -In 
(1) Ganga Bai v. Vijay Kumar AIR-1974 SC 1126 (para 17) it has been- 
laid down that while appeal lies only against a decree and also against 
such orders allowed by Order 43 Rule 1 of the Civil Procedure Code, no 
appeal can lie against a mere finding for the simple reason that the Code 
does not provide for such appeal The same principle will -be- applicable 
to cross-objéctions and the decree or order under appeal can be supported - 
by the respondents on grounds other than those on which the judgment or. 
order is founded as also observed in (2) State of Mysore v. “€. N. Viyendra . 
Rao AIR 1976 SC 477 (para 7). Such right extends to challenging findings ` 
therein which may be-against the respondents when an appeal has been. 
preferred. There is therefore no impediment in law for the defendant to 
urge against a finding of the trial Court without filing any cross-objection. 

9. The provisions of the West Bengal Premises Tenancy -Act, debs 
‘in section 2. tlause (f) defines “premises” as follows :— i 

“2, (f) “premises” means any building or part of a. building or 
any hut or. part of a hut let separately.and includes, - i 

(i) the gardens, grounds and out houses if any, appurtainiog 
thereto ...” A 

10.- In the lease ane the demised Dropit was ‘mentioned as 
eleven cottahs of bastu land with tank, two storyed building and other 
` appurtenances. The, lease was for-the residence of the lessee; and the lessee 
was made entitled for convenience of his’ residence to effect repairs, a 
nations and construction. of new ‘structures not exceeding Rs. 5000/- 
right of residence of the lessor was also reserved during her life time n 
` ‘one specified Toom of the building. 

11- The-lease was thus obviously for residence of the léis in the 
building with the tank and land appurtaining thereto. Under the defini; 
` tion “premises” ' in the Act includes and dot means gardens grounds and - 
outhouses. These in view of the iaclusive definition, do not exhaust- all 
categories mentioned therein but extends to others as appurtenant to the 
building leased for résidence. As was held in (3) S. K. Gupta & another 
v. K. P. Jain and another AIR 1979 SC 734 (para 25) an inclusive defi- 
nition enlarges the meaning of the words or phrases occurring.in the” 
statutes when it isso used. So that the words are to be construed `as 
compiehending not merely things which they signify according to their 
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„natural import but also those which are similar ag appurtenant to buildings 
or houses under the tenancy. If the lease was of the tank or for pisiculture 
with the building if it was possible asa place for storing fish or other 
articles connected therewith the poéition might have been otherwise. But 
in view of the purpose of the lease which is manifest in the deed itself at 
being for residence at several places there is no escape from the conclu- 
sion that the lease was neither of the land nor of the-tank but of the build- 

` ing for residence with tank and land as appurtenant thereto. Theright of 
additional construction or ‘of Nirod Barani’s residence are matters of 
contract which does not, detract the purpose of the lease or affect the 
leased property. Accordingly it is held that the lease was of the premises 
as contemplated in the West Bengal Premises Tenancy Act, 1956. and 
its provisions are applicable to the parties concerning the tenancy 1 in res- 
pect of the suit property. U : 

"| 12. The word ‘tenant’ has been defined in the’ West Bengal Premi- 

ses Tenancy Act, 1956, in section 2, Clause (h) as follows :— 

“2. (h) ‘tenant’ means any person by whom or on whose account 
or behalf, the rent of any premises is, or but for a special contract 
would be, ‘payable and includes any, person continuing in possession 

_ after the termination of ‘his tenancy or in the event of such person’s 

death. such of his heirs aa were ordinarily residing with him at the 

~ time of his death but shall not include any person against whom any 

decree or order for evicšon has been made by a Court of competent 
jurisdiction. A 

This definition of a word as meaning: PE as has been said in (3) 

S.K. Gupta’s case, implies that Whenever the word is used in the statue it 

shall mean what is stated in the definition unless the context otherwise 

requires. ~ - i 

13. The defendant here was a tenant under the registered lease for 

a term which expired on and from October 17, 1968., In view of the 

definition of tenant under the, West Bengal Premises Tenancy Act, 1956 

the defendant continues to'be a tenant after the termination of his tenancy 

which in this case is outside the ambit of the provisions of section 3. 

The defendant is also not a statutory tenant having no estatein the 
premises but as we have seen, a tenant as defined in section 2(h). In 
considering, the status of a tenant continuing in possession after determin- 

ation. of his-tenancy, where in Madhya Pradesh Accommodation Control 

.Act, 1961 a tenant is defined in terms similar to ours, A.C. Gupta J, 
speaking for the court observed in (4) Damadilal and others ~v. Parashram 

and others, AIR 1976 SC 2229 (Para 12) as follows: 

“The definition makes a person continuing in possession after the 
determination of his tenancy a:tenant unless decree or order for eviction 
has been made against him thus putting: him on par witha person 

_ whose contractual, tenancy still subsists. The incidents of such tenancy 
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and a contractual tenancy must therefore be the same unless any 

provisión of the Act, conveyed a contrary intention.” l 
In this case, though the tenant after determination of his tenancy continues 
to be a tenant, it cannot be said that he is in the same position he was 
under a contract of term lease. The lease having expired by efflux of 
time, the tenant must be deemed to bea tenant under a lease renewed 
from year to year or month to month according to the purpose for which 
the property was leased as provided in section 106. The lease where for 
residential purpose, a purpose gther than agricultural or manufacturing 
becomes one from month to month terminable in accordance with the ~ 
provisions thereof but also subject to the provisions of the West Bengal 
Premises Tenancy Act, 1956 in respect of eviction of the tenant. 

14. In this case, by operation of law in the context of the attending 
circumstances, the defendant became, on the expiry of the term of lease 
on October 17, 1968 a monthly tenant from October 18, 1968. Such 
tenancy could be determined with the expiry of the month of the tenancy 
and subject also to the provisions of sub-section (6) of section 13 of the 
Act the plaintiff will be entitled to a decree on any of the grounds provided 
in section 13, sub-section (1) of the Act. As the notice here is not one 
terminating the tenancy with the expiry of the month of tenancy nor a 
notice required under section 13(6), the contention of Mr. Mitter appe- 
aring for the defendant appellant that notice was invalid must be upheld. 

15. The appeal accordingly is allowed and judgment and decree 
under appeal are set aside and those of the Trial Court for reasons indicated 
in this judgment, are restored. There will be no order for costs in the 
circumstances. 


P. R. 
[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Monaj Kumar Mukherji 
Decision: July 23, 1979 
A. K. Sirkar ii Sei Petitioner 
Versus 
State of West Bengal & Anr. e ... Opposite parties* 
a And 5 
T. K. Chowdhuri si ... Petitioner 
Ferik 2 
State of West Bengal & Anr. in . Opposite parties* 
And 
S. N. Beri Re .. Petitioner 
Versus 
State of West Bengal & Anr. ..Opposite parties* 


Delhi Special Police Establishment AGEs secs. 5 and 6— Constitution of 
*Cr. Rev. Case Nos. 1812, 1813 and 1814 of 1978. 
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‘Police farce for investigation — Fonction and Extention of Power and 
. Jurisdiction to other states. 
_ First Information Report—Whether prosecution is debarred from 
making out a case different from that made ìn the first information report. 

Prima facie case— Whether materials are there to indicate involve- 
ment of the accused in the crime. is 

Tewari, Deputy Supdt of Police, Delhi:Special Police Establishment 
Ranchi Branch registered a case under sec. 120 B read with sec. 420 of 
the Indian Penal Code and sec. 5(2) and 5 (ij(d) of the Prevention 
of Corruption Act 1947 for investigation against some officers of the Dur- 
gapur Steel Plant and some officers of a private limited company. Tho 
complaint was that officers of. the Durgapur Steel in conspiracy with 
officers of the said company fraudulently awarded a contract for supply 
of lime stone at a rate higher than the market rate and made wrongful 
gain. Tewari‘ submitted a Police Report against the three officers of the 
company to the effect that the said officers obtained large sums from 
the Durgapur Steel as siding charges levied by Railway although 
atual charges by the Railway was small or nil. Magistrate of Durga- 
pur took cognizance and issued warrant of arrest against the three accused 
persons who surrendered before’the Magistrate and filed applications for 
their discharge under sec. 239 of the Code of Criminal Procedure 1973. 

_ Magistrate rejected their application and held that there was prima facie 
case for framing charges against them. Petitioners them moved the 

` High Court for quashing the proceeding of the case. Petitioners conten- 
ded (1) that Tewari belonging to the Delhi Special Police Establishment 
had no jurisdiction and was nob competent to investigate jnto the alleged 
offences committed within the State of West Bengal, (2) that materials 
on record did not make out a prima facie case against the accused and (3) 
that the case as made out in the charge sheet was a different one from 
that made out in the First Information Report. - 

‘HELD: Delhi Spectal Police Establishment Ordinance was passed 
by the Governor General of India in 1943, this was replaced by an ordinance 
in 1946 and ultimately the Delhi Special Poltce Establishment Act was 
passed‘ to constitute a Police force in Delhi for investigation of offences 
in the Union Territories and to empower the members of the said Police 

` force to investigate such offences committed in a state with the consent of 
the Government of that particular State. D. S.P.E. isa Police Force cons- 
tiiuted in Delhi and with the consent of the respective Governments it can 
_ function tn different states. The same Police force functions in a particular 
State to which it has been extended, but does not constitute a force in that 
State. {Para 10,11) 
By Notification dated November 6, 1956, Central Government 
notified that offences under secs. 420 and 120 B of the Indian Penal Code 
could be investigaied by D.S.P.E. under the Act. By Notification dated 
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February 19, 1963 Central Government extended the powers and jurisdiction _ 
of the members of the D. S. P. E. to various states including West Bengal, -~ 
Government of West Bengal by Notification dated April 21, 1960 consented 
to the D. S. P E. exercising powers and jurisdiction in the State of West- 
Bengal. In the instant case Tewari was competent to investigate into the 
alleged offences. : (Para 14) ~ 

The prosecution ls not debarred ean making out a case distinct from 
that made inthe F.I. R. but if the case presented during trial contradicts 
the earlier version the defence may get benefit of the same. In the instant 
case though the version narrated in the charge-sheet is different from the 
one made out in the F. I R. it is not contradictory to the latter. Prosecution 
case should not be rejected on that ground. (Para 16) 

-© Materials are there to indicate involvement of the three petitioners 
in the crime. A prima facie case of conspiracy and cheating has been 
. made out against them. è (Para 20). 
Applications fail and the Rules are discharged. .| 
Cases referred to :— i i 
(1) Advance Insurance Co. Ltd. v. Gurudas Mall, AFR 1970 SC 1126 
_ (2) Union of India v. Prafulla Kumar Samal, (1979) 3 SCC 4 
N. C. Banerjee and N. R. Chatterjee ... Jor Petitioners in all the Rules. 
D. P. Datta and Sudipta Moitra be eet for the State 

The judgment of the Court was asfollows : —- 

On August 30, 1975 Sri C.K. Tewari, Deputy Superintendent of 
Police, Delhi Special Police Establishment, Ranchi Branch, registered a 
case under section 120B read with section 420 of the Indian Penal Code 
and '5(2)and 5(ı)(d) of the Prevention of Corruption Act, 1947 for 
investigation against (i) Sri M. Dasgupta,. Senior Purchase Officer, Durg- 
pur Steel Plant (for brevity DSP) (ii) M/s. S.N. Sunderson (Minerals) ; 
Pvt. Ltd., of 1/A, Vansitart Row, Calcutta, (hereinafter referred to as the 
Company ) and (ii) other concerned officers of DSP. In his complaint 
Sri Tewari alleged that Sri M. Dasgupta and other officers of DSP entered 
into a conspiracy with the Company and in pursuance of the said cons- 
piracy fraudulently and dishonestly awarded or caused to be awarded a 
contract for the supply of 1, 21,000 Metric Tonnes of lime stone vide 
purchase order dated 9.10.74 ata rate much higher than the prevailing 
market rate causing thereby a huge monetary loss to the DSP anda 
corresponding wrongful gain to themselves or to the Company. It was 
further alleged that Sri M. Dasgupta, who was earlier a senior Executive 
of the Company, in collusion with the Company and other officers of 
Durgapur Steel Plant awarded/caused to be awarded various other contr- 
acts during the years 1972-74 to the Company ata much higher rate than 

`~ the prevailing rate and ‘caused wrongful gain to the Company or to them- 
selved and corresponding loss to DSP. On completion of investigation 
Sri Tewari submitted a police report alleging commission of offence under 


1 
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section 120B read with section 420-of theeIndian Penal Code by Sri 
A.K. Sarkar, Sri S.N. Beri and Sri T.K. Chowdhury, the General Manager, 
. Managing Director aud the Controller of Finance respectively of the 

Company. The facts constituting the offence as stated in the said police 
report are as follows :— 

2. The Company was placed with an order by DSP for supply of 
15,000 Metric Tennes of lime stone vide purchase order No. PUR/OP/139 
(333) C dated 10.9.73 and 1,21,000 Metric Tonnes of lime stone vide 
purchase order No. PUR/OP/139/355-A dated 9.10.74. As per the purchase 
orders the Company was entitled to siding charges as levied by the Railways- 
Investigation revealed that the Company despatched lime stone from 
Jhukehi, Niwar and Maihar, Central Railways to DSP in between 1973 
from 1975 and paid only Rs. 520-20 P. towards siding charges to the Rail- 
ways for their despatches from Niwar (Rs. 86-70 P. per trip for six trips) ` 
while the accused peisons dishonestly claimed and obtained Rs. 8,890/- 
as siding charges. It was further revealed that while the Company was 
not required to pay and in fact did not pay ‘any amount to the Railways 
on account of siding chargés for its despatches from Maihar Railway 
Station, they dishonestly charged .and received Rs. 15,240/-. As regards 
despatches by the Company from Jhukehi (Central Railways) the Company 
paid ‘only Rs. 56,132/- to the Railways as siding charges while the accused 
persons dishonestly charged and obtained Rs. 76,722/-. l 

e. 3. According to the police report the above facts disclosed that the 
three accused persons entered into a criminal conspiracy and in pursuance 
-of the said conspiracy dishonestly and fraudulently obtained a sum of Rs. 
44,200/- towards siding charges to which they were not entitled to and 
thereby cheated DSP to the extent of the aforesaid amount. 


4. The Sub-divisional Judicial Magistrate, Durgapur took cognisance 
upon the said police report and issued warrant of arrest against tho three 
accused persons. After the accused persons surrendered before the learned 
Magistrate and copies of documents referred to under section 173 of 
the Code of Criminal Procedure were furnished to them, they filed appli- 
cations praying for their discharge under section 239 of the Code of 
Criminal Procedure, 1973 on identical grounds. The learned Magistrate, 
by his order dated 11.7. 78, rejected-the said applications holding inter alia 
that there was prima facie case for framing charge against each of them 
and fixed a date for the purpose. ` Before however the charges could be 
framed, the petitioners moved this Court by filing three separate applica- - 
tions for quashing the proceeding of the case, including’ the order dated 
11.7.78, and obtained these three Rules. The Rules have been heard: 
together and this judgment will dispose of all of them. 

‘ 5, Mr. Nalin Chandra Banerjee, the learned Advocate appearing 
for the petitioners raised two points in- support of the rule. Mr. Banerjee 
firstly challenged the legality of the investigation on the ground that 
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Sri Tewari, who was an officer of the Ranchi Branch of the Delhi Speciab 
Police Establishment (hereinafter called DSPE) was not compe- 
tent to investigate into the alleged offences committed within the State 
of West Bengal. According to Mr. Banerjee, DSPE 1s not one 
establishments but separate establishment in different States though 
the parent organisation was in Delhi and as such an officer of the 
DSPE posted in the State of Bihar cannot investigate into an offence 
committed in the State of West Bengal. As a corollary thereto, Mr. 
Banerjee submitted that the cognisance taken by the learned Sub-divisional 
Judicial Magistrate, on a police report submitted by Sri Tewari, on such 
an investigation was, bad in law. The second contention of Mr. Banerjee 
was that the materials on record did not make out, a prima facie case 
against any of the accused petitioners. Mr. Durgapada Dutta resisted 
both the contentions raised by Mr. Banerjee. Mr. Dutta argued that 
though the DSSE was an establishment belonging to Delhi, by virtue of 
of section 5 of the Delhi Spécial Police Establishment Act, 1946 (hereim- 
after referred to as the Act) Sri Tewari was competent to investigate into 
offences committed in the State of West Bengal as the Government of 
West Bengal consented under section 6 of the Act to exercise of such 
powers. Mr. Dutta further submitted that the materials on record were 
sufficient to prove the case against the petitioners. 

6. For properly appreciating and answering the first question raised 
by Mr. Banerjee it will be necessary to go into some details as to the 
legislative history of the Act, as it now stands. ° 


7. In exercise of the poweis conferred by section 72 of the Govern- 
ment of India Act, asset out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor General issued an Ordinance in the year 
1943 to constitute a Special Police Force for the investigation of certain 
offences committed in connection with the departments of the Central 
Government with power to investigate such offences wherever committed 
in British India ; and to provide for the superintendence and administra- 
tion-of the said force. This ordinance was called the Special Police 
Establishment (War department) Ordinance, 1943 (Ordinance No. XXII of 
1943) and'it came into force on July 12, 1943. Section 2 of the said 
Ordinance empowered the Central Government to constitute a Special 
Police Force to exercise throughout British India the powers and jurisdic- 
tion exercisable in a Province by members of the police force of the province 
and provided that the said Police Force which was to be called. The Special 
Police Establishment (War department) was to have throughout British 
India, in relation to the investigation of offences made over to them for 
investigation uoder the Ordinance and to the arrest of persons concerned 
in such offenves, all the powers, duties, privileges and habilities which 
Police Officers of a Province had in connection with the investigation of 
offences committed 1n the Province. Before the said Ordinance could 
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fapse on September 30, 1946, it was replaced by another Ordinance on 
September 25, 1946 named the Delhi Special Police Establishment Ordi- 
nance, 1946 (Ordinance No. XXII of 1946) to make provisions for the 
constitution of a Special “Police Force for the Chief Commissioner’s 
Province of Delhi for the investigation of certain offences committed in 
connection with matters concerning. department of the ‘Central Govern- 
ment, for the superintendence and administration of the said force and for 
the extension to other areas in British India of the powers and jurisdiction 
of members of the said force in regard to the ‘investigation of the said 
offences. The significant change that was brought out by this Ordinance 
was, that while under the former the force was to be constituted to exercise 
powers throughout the territory of British India under the latter it was to 
be constituted only for the Chief Commissioner’s Province of Delhi, but 
_ the Central Government was empowered to extend its operation to other 
areas of British India. This Ordinance was repealed by-the Act passed 
by the Federal Legislature under’ section 100(4) of the Government of 
India Act 1935 read with Entry 39 of the Federal Legislative list in ijs 
Seventh Schedule. The said Entry reads as follows :— 
“Extension of the powers and jurisdiction of members of a Police 
Force belonging to any part of British India to any area in another 
_ Governor’s Province, or Chief Commissioner's Province but not so 
as to enable the Police of one part to exercise powers and jurisdiction 
elsewhere without the consent of the Government of the Province or 
~ the Chief Commissioner, as the case may be; extension of the powers 
and jurisdiction of members of a Police Force belonging to any unit to 
iailway areas outside that unit.” 

8. The Act was adapted and amended by, amongst others, the 
Adaptation of Laws Order, 1950 enacted under Article 372 of the Cons- 
titution of India, Part B States (Laws) Act, 1951, Delhi Special Police 
Establishment (Amendment) Act 1952. the Constitution (Seventh amend- 
ment) Act, 1956, Adaptation of Laws Order 1956 and the Anti-corruption 
Laws (amendment) Act©@1964. In this connection it may be mentioned 
that Article. 246(4) and Entry 80 of the Union List of the Constitution 
do the duty of Section 100(4) and Entry No. 39 of the Federal Legislative 
list of the Government of India Act, 1935 respectively. 

9. Coming now to the.provisions of the Act itself, the DSPE, which 
has been constituted under Section 2(1), has the powers to investigate 
offences notified under section 3 of the Act. Section 4 of the Act provides 
that the superintendence | of the Establishment shall vest in the Central 
Government and the administration thereof shall vest in an officer 
appointed by the ‘Central Govérnment who shall have all the powers of 
an Inspector General of Police in respect of the Police Force in a State. 
Section 5(1) entitles the Central Government ‘to extend, by order, to 
any area (including Railway areas) in a State the powers and jurisdiction 
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of the Establishment for the investigation of such notified offences. Sub- 
section (2) thereof provides that while exercising such powers and jurisdic- 
tion in the extended area a member of the establishment may discharge 
the function of a Police Officer in that area and while so discharging such 
functions he shall be deemed to be a member of the Police Force of that 
area, Sub-section 3 thereof, which was inserted by the Anti-Corruption 
Laws (Amendment) Act 1964, entitles {he members of the Establishment of 
or above the rank of Sub-Inspector to exercise the powers of the Officer- 


in-charge ofa Police Station discharging the functions of such an officer | 


within the limits of his station. Section 6 bars exercise of powers ‘and 
jurisdiction by the Establishment in a State under section 5 without consent 
of the Government of that State. 


10. There cannot be any manner of doubt therefore from the 
historical background of the legislation and the provisions of the Act 
that the’ legislation was brought on the Statute book to constitute a Police 
Force in Delhi for investigation of notified offences in the Union Terri- 
tories and to empower the members of the said Police Force to investigate 
such offences committed in a State with the consent of the Government of 
that particular State. Any confusion as to the meaning of the words ‘in 
Delhy’ appearing in the long title of the Act or the words ‘belonging to any 
State’ appearing in Entry 80 of the Union list arising in this context, has 


been dispelled bythe Supreme Court in case of (1) Advance Insurance™ 


Company Limited y. Gurudas Mall, reported in AIR 1970 SC page 1126 
. With these words :— 


‘ -“Now the scheme of the Constitution is that the Union Territories 
are centrally administered and if the words ‘belonging to’ mean ` belon- 
ging toa part of India, the expression is equal to a police force 
constituted to function in an area. In this way the Delhi Police 
Establishment means a police force constituted and functioning in the 
Union Territory of Delhi. Previously the same force functioned in the 
Chief -Commissioner’s Province of Delhi, then in Part C State of 
Delhi and now it functions in the Union Territory of Delhi. 


It is no doubt true that the words are Susceptible of the other 


meaning also but so long as the words are c'pable of bearing the 
meaning we have given it 1s not necessary to discover another meaning 
under which the whole scheme would become void. Provisions of 
law must be read as far as possible with a view to their validity and 
not to render them invalid. In our judgment the expression ‘belonging 
to’.only conveys the meaning that itis a police force constituted and 
functioning in one area which may be authorised to function in another 
area. The chango from ‘for’ to ‘in’ makes no difference because both 
expressions fit ın with the meaning of the phrase ‘belonging to” im the 
Entry.” | 

11. The above judgment makes the position abundantly clear that 
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the DSPE is a Police Force constituted in and functioning in Delhi and with 
the consent of the respective Governments it can function in different 
States j 

12. In my considered view, a distinction has to be drawn between 
constitution of the Force and its functioning. By virtue of section 2(1) 
of the Act the DSPE has been constituted in. Delhi and by sub-section 
(2) thereof it functions in the Union Territories including that of Delhi. 
By virtue of powers under section 5, the same Police Force functions ina 
particular State to which it has been extended but does not constitute a 
Force in that particular State. The contention of Mr. Banerjee therefore 
that the Ranchi unit of the Force constituted a separate establishment 
cannot therefore be accepted. 

13. Relying on sub-section (2) of section 5 of the Act, which pro- 
vides that a member of the Special Police Force shall be deemed to bea 
member of the Police Force of that State and be vested with the powers, 
functions and privileges and be subject to the liabilities of a Police Officer 
belonging to the Police Force of that State, Mr. Banerjee submitted that 
the Police Officer was, for all intents and purposes, to be treated asa 
member of the Police Force of that particular State. Accordingly Sri 
Tewari, while functioning in Bihar shall be deemed to be an officer of the 
Bihar Police Force and as a member thereof, he cannot investigate into 
an offence committed within the State of West Bengal, argued: Mr. Baner- 
jee. A close look of the‘ different sub-sections of section 5 impels me to 
reject this contention. Sub-section (1) expressly provides that the powers 
and jurisdiction of the members of the Delhi Special’ Police Establishment 
can be extended to any area.in a State for investigation of notified offences. 
Sub-section (2) speaks of the powers, functions, privileges and liabilities of 
a member of the Establishment while discharging such functions. Sub- 
section (3) gives further power, besides those given in sub-section (2) to 
those members of the Establishment who are of and above the rank of 
Sub-Inspector, namely, those of the Officer-in-charge of a Police Station of 
that particular area. Sub-sections (2) and (3) refer to the functions as 
provided for in sub-section {1) namely, functions relating to only investi- 
gation of offences In other words, sub-section (1) relates to powers and 
jurisdiction of the members of the Establishment in respect of investigation 

-of offences only and not any other powers and consequently the deeming 
provision of Sub-sections (2) and (3) is relatable to the investigation of 
offences only. 

14. Mr. Banerjee also drew inspiration from the Police Act, 1861, 
Police Act 1888, and the Police Act 1949, in arguing that Police Force is 
constituted for a particular State or Union Territory and not for the entire 
country and that by the above deeming provisions Sri Tewari was to be 
treated as an officer of the State of Bihar governed by the Police Act. 1861 
who cannot function in,-or for that matter investigate into offences 
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committed within the State of West Bengal. This line of reasoning of Mr. 
Banerjee cannot be accepted as the scheme of those Acts support the con- 
clusion drawn by me that the Police Forces are constituted in and function 
in individual States or Union Territories and if provisions are made under 
the relevant Acts empowering the Central Government to extend their area 
of operation to other States or Union Territories, the Police Force can 
function in those extended areas. Inspite of such entitlement to function 
` in those extended areas, the members still continue to be members of the 
Police Force of the State or the Union Territory in which it is constituted 
and located. In tHe ultimate analysis therefore it must be held that the 
‘Force constituted under section 2(1) of the Act was in Delhi and membeis 
thereof did not cease to be members of that Forcé while éxercising func- 
tions in other areas pursuant to orders issued wnder section 5 of the Ast. 
In the instant case Sri Tewari while posted at Ranchi continued to be a 
member of the Establishment constituted in Delhi and he could investigate 
offences in Ranchi within the State of Bihar if-requisite consent Was obtai- 
ned from the State Government. Similarly, by virtue of sub-sections (2) 
& (3) of section 5 and with the consent of the Government of West’ Bengal 
under section 6 of the Act Sri Tewari was entitled to discharge the func- 
tion of an officer-in-charge of Durgapur Police Station while investigating 
into the offences in question provided the offences were notified under 
section 3 of the Act. ; 

15. From the notification dated November 6, 1956 issued in exercise 
of the powers conferred by section 3 of the Act it appears that the Central 
Government notified, amongst others, offence under section 420 as also 
under section 120B of the Indian Penal Code which can be investigated by 
the D. S. P. E. under the Act. By another notification dated February 19, 
1963 the Central Government, in exercise of the powers conferred by 
sub-section (1) of section 5 of the Act, extended the powers and jurisdic- 
tion of the members of the DSPE to various States, including West Bengal 

-and offences specified in the said notification include the above offences. 
The Government of West Bengal by its notification dated April 21, 1960 
consented to the Delhi Special Police Éstablishment exercising powers and 
jurisdictions in the State of Wést Bengal for the investigation of the 
offences specified in the above notification dated November 6, 1956. There 
cannot be any manner of doubt therefore that Sri Tewari was competent 
to investigate into the alleged offences, how under consideration in these 
Rules. The first point raised by Mr. Bauerjee must therefore be 
overruled. i 

16. To appreciate the other contention of Mr. Banerjee relating to . 
the merits of the case, it would be necessary to refer to the materiala 
collected by the investigating agency and relied upon by the prosecution. 
As stated earlier the first information report was registered against the 
Senior Purchase Officer and other officers of DSP and the Company. It 
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is not disputed that the case made out in the chargesheet and proposed 
to be presented by the-prosecution. during trial, materially differs from the 
case made out in the first information report registered by the DSPE. Ac- 
cording to the first information Teport Sri M. Dasgupta and other officers 
of DSP entered into a conspiracy with the company’ and in pursuance 
of the said conspiracy awarded contracts to the company during the years 
1972 to .1974 for supply of lime stone at rates higher than the prevailing 
- market rates. In the chargesheet however the allegations are that the 
petitioners, as officers of the company, entered into a criminal conspiracy 
and pursuant to the said conspiracy cheated the company to the extent 
of Rs. 44,220/- by fraudulently representing that they have paid the said 
sum as siding charges for despatch of the lime stone even though they did 
not actually pay the s3id amount as siding charges. Mr. Banerjee strongly 
relied upon this aspect of the case and submitted that the learned Magis- 
trate, should not have taken cognisance upon such a charge sheet and 
should not have held that a prima facia case was made out against the 
‘petitioners. Mr. Banerjee further submitted -that the learned Magistrate 
_ having observed that the case as made out in the charge sheet was a 
-d erent one from that made out in the first information report and that 
in such circumstances the accused persons. may get benefit of doubt, 
should have discharged the accused-petitioners. 


` 17. The observation made by thé learned Magistiate that the 
accused persons might get the benefit of doubt was. premature and uncalled 
for at the stage when he was to decide whether a prima facie case 
was made outor not. The question of giving benefit of doubt to an 
accused- in a criminal trial comes only after its conclusion and conse- 
quently ‘there wag ‘no scope or occasion to consider this concept of crimi- 

nal jurisprudence at thrs stage. Be that as it may, in my view the prosecution 
` is not debarred from making out a case distinct from that made in the first 
information report but if the case presented during trial contradicts the 
earlier version, the defence may get benefit of the same when the 
question of proof or disproof of the prosecution case falls for consideration. 
In the instant case. though the. version narrated in the charge sheet js 
~. different from the one made out in the first information ieport, it is not 

contradictory to- the latter. It may be, as stated in the first information 
report, that the SPE got information that. the rates that were offered to 
the Company for supply of lime stone were higher than the prevailing 
rates and the contract was secured by the company with the connivance 
and collusion of the officers of DSP as meritioned therein. If the investi- 
gating agency found that the allegations it wąs investigating into could not 
be substantiated, but some other cognisable offence was committed, in 
respect of the same transactions, namely. supply of lime stone by the 
. Company, nothing prevented the agency to present the case disclosed dur- 
ing the investigation. Whether the case to-be so presented during trial, will 
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be believed or not is another matter as the question that is required to be 
determined at this stage is whether the case made out in the chargesheet is 
prima facle supported by the materials referred to in section 173 of the 
Code of Criminal Procedure. Iam therefore unable to accept the argu- 
ment of Mr. Banerjee that the prosecution case should be rejected only 
‘on the ground that it was different from the case made earlier. 

18 That brings the question whether the materials on record make 
out a prima facie case against the petitioners. In this connection my 
attention has been drawn by the petitioners to the judgment of the 
Supreme Court in the case of (2) Union of India. vy. Prafulla Kumar 
Samal, reported in (1979) 3 SCC 4, wherein the principles for determina- 
tion of prima facie case has been laid down as follows ;— 

“That the Judge while considering the question of framing the 
charges under Section 227 of the Code has the undoubted power to 
sift and weigh the evidence for the limited purpose of finding out 
whether or not a prima facie case- against the accused has been 
made out. 

(2) Where the materials placed before the Court disclose grave 
suspicion against the accused which has not been properly explained 
the Court will be fully justified in framing a charge and proceeding 
with the trial. 

(3) The test to determine a prima facie case would naturally 
depend upon the facts of each case and it is difficult to lay down a 
rule of universal application. By and large however if two views are 
equally possible and the Judge is satisfied that the evidence produced 
before him while giving rise to some suspicion but not grave suspicion 
against the accused, he will be fully within his right to discharge the 
accused, 

(4) That in exercising his jurisdiction under Section 227 of the 
Code the Judge which under the present Code isa senior and experi- 
enced court cannot act merely as a post office or a mouth-piece of the 
prosecution, but has to consider the broad probabilities of the case, the 
total effect of the evidence and the documents produced before the 

` Court, any basic infirmities appearing in the case and so on. This 
however does not mean that the judge should make a roving enquiry 
into the pros and cons of the matter and weigh the evidence as if he 
was conducting a trial.” 

19. Let me now therefore apply the above principles to the instant 
case to ascertain whether there are materials to frame charges against the 
petitioners. According to the prosecution case, an order was placed with 
the Company by DSP to supply 15,000 Metric Tonnes of lime stone vide 
purchase order dated September 13, 1973 and 1,21,000 Metric Tonnes 
of lime stone vide purchase order dated 9.10.74 and as per these purchase 
orders the Company was entitled to siding charges as levied by. the 
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Railways. According to the prosecution, the accused persons dishonestly 
claimed and obtained from Durgapur Steel Plant an amount much in excess 
of the siding charges levied by the railways. Relying on the terms of the 
above two purchase orders particularly item 18 and. item 17 respectively 
thereof it Was contended by the petitioners that the DSP was: obligated to 
pay siding charges to the company at rates mentioned therein and not 
actually levied by the railways. No doubt read in isolation, those two 
clauses support the case of the petitioners in as much while fixing the price 
for the lime stone it has been stated that the siding charges will be payable 
at the rates mentioned therein and according to the petitioners these clauses 
clearly show that the Company was entitled to siding charges at those 
rates, irrespective of the siding charges levied by and paid to the Railways. 
The contention of the petitioners however cannot be prima facie accepted 
as the various clauses appearing therein have to be read together. If so 
read, it will appear that in the former purchase order under clause 10, which 
enumerates the despatch instructions, ıt has been stated as follows :- 
“Haulage and siding. charges levied by the Railways and as shown 
in the R/R will be to buyer’s account and will be paid by the buyer 
direct to the Railways. Shunting charges, if any, will be borne by the 
sellers.” f 
In the other purchase order the despatch instructions, as appearing in 
Clause 9(c) recite that the siding charges levied by the Railways from time 
to time will be to buyer’s account and will be paid by the buyers. The 
above despatch instructions ‘therefore prima facie show that the siding 
charges were to be paid as levied by the railways. It is not disputed that 
the siding charges were paid by the Company and they raised their bills 
wherein they claimed the siding charges. In interpreting the clauses rega- 
rding siding charges appearing in the purchase orders, the prosecution 
contended that the siding charges were payable by the DSP as levied by 
the Railways, and the specific rates that were given therein for four 
wheeler wagons and box wagons, were only to indicate the prevailing 
rates but it was never meant.that the Company will be paid at the rates 
indicated in the purchase order irrespective of the siding charges actually 
levied and paid by the Company. Whether the interpretation given by the 
prosecution or the defence will be accepted, will have to be determined 
on the basis of materials adduced during trial but for the present this much 
can be said that the purchase orders prima facie indicate that the Com- 
pany was entitled to claim and receive the siding charges levied by the 
Railways. 

20. Coming now to the other part of the prosecution case that the 
accused persons dishonestly claimed and obtained amounts more than the 
sums levied by the Railways the prosecution relied upon different sets of 
documents which were seized during investigation. The first set of such 
documents is the requisitions made by the Company for wagons. In 
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these requisitions the Company asked the Station Master of the concerned 
railway station to allot certain number of wagons as mentioned therein . 
and on such allotment being made they paid the freight charges under 
railway receipts which have also been seized. The loading and unloading 
book of the particular station shows the number of wagons which were 
allotted to the Company for despatch of lime stone to DSP as also the 
siding-points. The siding charges paid for despatch of those goods are 
entered in the goods cash book wherein the amount actually paid are: 
entered with reference to the wagon numbers. Al) these documents 
therefore prove the amount of siding charges levied by the Radways and 
actually paid. The bills raised by the Company with DSP show the contra- 
cted value to be received by them for a particular consigninent, the Central 
Sales Tax payable in respect thereof and the siding changes receivable 
by the Company for despatch of these goods. The paymént vouchers 
prepared on the basis of these bills also show that the amount shown in 
the bills were received by the Company. Ona scrutiny of some of those 
bills and correlating them with other documents discussed above I find 
that there are materials to prima facie show that the Company claimed 
and received as siding charges amounts more than that was levied by the 
Railways. Materials also prima facie show that for Maihar station, no 
amount was levied by the Railways as siding charges but the company 
claimed and received a total sum of Rs. 15,240/- during the relevant period. 


21. As regards the involvement of the three petitioners in the crime 
materials are there to indicate that Sri S. N. Beri negotiated with DSP 
for getting the contracts while the other two submitted the bills on the 
basis of which the payments were received. A prima facie case of cons- 
piracy and cheating therefore has been made out against the petitioners, 
In view of my above findings, the second contention of Mr. Banerjee 
also fails. 


22. In the result, the applications fail and the Rules are discharged. 
The learned Magistrate will now proceed with the case in accordance with 
law, without being in any way prejudiced by any of the observations made 
hereinbefore touching the merits of the case, which were necessary only 
for the purpose of ascertaining whether a prima facic case was made out 
against the petitioners or not. 


S. P.T. 
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[ CIVIL APPELLATE JURISDICTION ] 
_ Before Mr. Justice Nirmal Chandra Mukherji and Mr. Justice 
Sudhindra Mohan Guha 
Decision : ‘July 31, 1979 
Messrs: Oriental Coal Co. Ltd. - sats ...Deft./Appellant 
Versus `- 
_ Sm. Pama Devi .. Piff /Respondent* 
f West Bengal Estates Acquisition “Act 1953 (W. B. Act I of 1954)— 
Vesting of rights of intermediaries. 

West Bengal Estates Acquisition (Amendment) Act 1964, sec. 5(2)— 
Whether a fresh notification. under sec. 4 of the Act of 1953 is necessary. 

Plaintiff had instituted suits sgainst the defendant which was a 
sublessee, for. recovery of, “royalty, commission, cess etc. for the period up 
.to May, 1955 in respect of coal and minning rights in the mouza under 
Maharaja of Burdwan, the suits were decreed in plaintiff’s favour. The 
defendant defaulted in payment of royalty etc. from’ June 1, 1955, the 
plaintiff again instituted a suit against it. Addl. Subjudge decreed the suit 
in part. Defendant has come in appeal to High Court and contends that 
the right of the plaintiff is that of an intermediary as contemplated in the 
West Bengal Estates Acquisition Act 1953 and accordingly, vested in the 
state government on the 15th April, 1955 in view of sec. 5(2) of the West 
Bengal Estate Acquisition (Amendment) Act 1964. The respondents 
submits that though sec. 5(2) has retrospective effect yeta fresh notifica- 
tion under sec. 4 of the Act is necessary: and in the absence of such a 
notification the lease in question did not vest in the state on the date of 
the original notification under sec. 4- 

HELD: The provision of sec. 3(2) oie West Bengal Estate Acqui- 
sition (Amendment) Act 1964 is very clear, this was Incorporated mainly 
for the purpose of nullifying the decision in Katras Jharia. Co. Ltd. y. 
State of West Bengal and others reported in 66 CW N 304 AIR; 1960 Cal 
646. The decision in Subdivistonal Land Reforms Officer & Ors. yv. Ukhara 
Forest and Fisheries Lid. reported in 1976 (2) CLJ 336 has no application in 
the present case. Ona consideration of the facts and circumstances of the 
case and the position in law it is held that in the present case there was 

no necessity of issuing afresh notification and by reason of the provision 
of sec. 3(2) of the Act of 1964 it must be held that the sublease yested in 
the State Government from the date of the notification under sec. 4 of the 
Act of 1953. AA (Para 7) 


Appeal allowed. . 
- Cases referred to :— 
(1). ‘Katras Jharia Co. Ltd. y: Site. of West Bengal & Ors., AIR 1960 


Cal 646 : 66 CWN 304 
* Appeal from Original Decree No. 694 of 1962. 
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{2) Dhemo Main Collieries and Industries Ltd. v. Commissioner Burdw- 
an Division & Ors., 18 CWN 44 

(3) Jnanananda Induseries y, Subdivisional Land Reforms Officer & 
Ors., 82 CWN 552 

(4) Subdivistonal Land Reforms Officer & Ors. y. Ukhara Forest and 
Fisheries Ltd., 1976 (2) CLJ 336: 81 CWN 361 


R. N. Mitra T .. for appellant 
Mukul Gopal Mukherjee Sez . for respondent 
Amar Nath Banerji vag .. for state 


The judgment of the Court was as follows : — 

Mokherji, J.: This isan appeal against the judgment and decree 
dated 30th May, 1962, passed by Shri P.K. Banerjee, Subordinate Judge, 
Additional Court. Asansol in O.C. Suit No. 14/35 of 1962/1961. The 
defendant is the appellant inthis Court The plaintiff brought the suit 
for recovery of commission and royalty and tentatively laid the claim of 
Rs. 58, 924.29 N.P. The case of the plaintiff 1s that the Maharaja of 
Burdwan was the Proprietor of mouza Bahula including the Chaks Desdiha 
and Panuria. One Rai Saheb Mrityunjoy Chatterji was the lessee in res- 
pect of coal and coal mining rights in this mouza under the said Maharaja 
of Burdwan. The Rai Saheb granted sub-lease of this property to Traila- 
khya Nath Sampat Trust Estate which again bya registered lease dated 
12th April, 1934 granted mining lease of the property fully described in 
the plaint schedule to Srimati Bijoli Prova Das. By a registered deed of 
Arpannama dated 20th November, 1934 and 24th April,/1935 Bijoli Prova 
dedicated unto the deity Sri Sr: Karunamoyee Kali Mata the entire coal 
and coal mining right of the disputed property. By an indenture of 
under lease dated 22nd March, 1938 the defendant Co. took from the 
deity Sri Sri Karunamoyee Kali Mata represented by the sebait Debendra 
Nath Das, a sub-lease of the disputed property for a period of 54 years 
commencing from 1st January, 1938. 

2. Under this indenture of lease the defendant Co. is bound to pay 
royalties on all coal raised and coke manufactured and despatched from 
lease-hold premises at 0-6-9 pies per ton of steam coal ; -5-6 pies per ton 
of rubble coal ; -10-per ton of soft coke: -14- per ton of Hard coke and 
-3-6 pies per ton of slack and dust coal. This royalty is payable by the 
15th day of the month immediately following the month for which the 
royalty becomes due. 


3. Further, the defendant is bound to pay Rs. 6000 as minimum 
royalty for each year ıf the commission does not make up the minimum of 
Rs. 6000/-. Bya registered kobala dated 10th October, 1945 the deity 
Sri $11 Karunamoyee Kali Mata represented by her sebait Sri Debendra 
Nath Das and Srimati Bijoli Prova Das sold all the right, title and interest 
of the lessor in the property mentioned in the plaint schedule together with 
all arrear dues from the defendant to one Sawarmal Tantia. The plalntiff 
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again ‘purchased the right, title and interest of the said savanna Tantla in 
the property mentioned i in the plaint schedule by a registered kobala datéd 
16th January, 1951. The plaintiff, thus, became entitled to realise from the 
defendant royalties fuel coal etc. payable by the defendant under the terms 
of the indenture of lease dated 22nd- March, 1938. The defendant having 
defaulted to pay up the dues, the plaintiff previously brought O. C. Suit 
No. 21 of 1952 and O.C. Suit 42 of 1955 for recovery of royalties etc. for 
the period upto May 1955. These suits were decreed in plaintiff’s favour. 
The defendant has again defaulted in payment of royalties, coal etc. from 
Ist June, 1955 upto date. The ‘plaintiff is entitled to recover the same 
With interest at the rate of 12% per annum. The plaintiff has already 
paid road,and works cess. 

4° The defendant Co. contested the suit. The defence is that 
the rights of the plaintiff are that of an intermediary as contemplated 
in the West Bengal Estates Acquisition Act and accordingly vested 
in the State of West Bengal on the Ist Baisakh 1362 B.S. (15th April, 
1955). It is claimed that some portions of the platotiff’s claim is barred 
by limitation. The terms ofthe indenture of lease as given in the plaint 
are challenged.- Adverting to the question of delivery of fuel coal to the 
plaintiff the defendant submits that the same could not -be delivered 
because the plaintiff herself did not make any ‘demand for fuel coal. She 
is in no case entitled to get the value of fuel coal that may be found due. 
Her claim for interest is also challenged.. Her claim to cesses already 
` paid is also challenged. 

5. Itis stated by a scheme of compromise or arrangement for 
amalgamation between the defendant Co. and some other companies on the 
one hand ‘and the petitioner Messrs. Oriental Coal Co.-Ltd, a petition was 
filed in the High Court at Calcutta being Company petition No. 215 of 
1961. The High Court was pleased to sanction the said compromise and 
arrangement of amalgamation of the defendent Co. and other companies. 
By this amalgamation all and singular lands, buildings, collieries, mines 
etc. of the defendant Co. stood transferred to and vested in the Oriental 
Coal Co. Ltd. This company has since been added as party defendant in this 
suit, The learned additional subordinate judge decreed the suit in the pre- 
liminary form in part. Being aggrieved, the defendant has come in appeal. 

6. The main point to decide in this appeal is whether the plaintiff 
has any right to claim the alleged dues of royalties, fuel, coal, cess ete. 
after the vesting of the rights of the intermediaries under the West Bengal 
Estate Acquisition Act and if not, is the suit maintainable? Mr. Rabindra 
Nath Mitra, learned Advocate appearing on behalf of the appellant, sub- 
mits that the learned Judge held against the defendant relying on the 
decision of (1) AIR 1960 Calcutta 646 ; in 66 CWN 304 (Katras Jharia Co. 
. Ltd. v. State of West Sengal ‘and others). The effcct of that decision, 
according to Mr. Mitra, has been nullified by the incorporation of section 
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5(2)'in the West Bengal Estates Acquisition Act by Amendment Act of 
"1964. Sinha, J, held in the decision referred to above that ‘‘though under. 
‘the amendment of'1957 the lessee and the sub-lessee has been expressly 
defined to be an intermediary and the provision of the Act was made 
applicable to such interest and that the underground rights in mines and. 


‘minerals or any other -undergiound right -that may have existed in the - 


intermedigry would vest in the State Government.: Yeta fresh. notification 
in terms of Sec. 4 of the Act was necessary to vest in the State Govern- 
ment the upderground rights of the lessees and s&b-lessees.” After‘such a 
view was expressed by Sinha, J. the State Legislature in its wisdom added 
a new'section being Sec. 5(2) by Amendment ‘Act, 1964. Sec. 5(2) reads 
. as follows :— 


| * For the removal of doubts it is Hereby declared that notwithstand- 


ing anything to the contrary contained in any judgment, decree or orcer 
of any court or tribunal or any- other ldw, all rights and interests in 
mines and minerals ‘of all intermediaries, being lessees and sub-lessees, f 
in any notified area shall be deemed to have vested in the State with 
effect from the. date of vesting menliones in the notification under 
section 41m respect of such notified area.’ 

Mr. Mitra submits with much emphasis that after the incorporation of 

this new section it cannot be said that a frésh notification under section 


v 


4 is-necessary as it has been most clearly. stated that all rights and interests ' 


_in mines and minerals of all intérmediaries being lessees’ and sub-lessees 
shall bè deemed to have vested in the State with effect from the date of 
vesting mentioned in the notification under Sec. 4. Mr. Mitra contends 
that the new sub-section (2) nullifies the decision of Sinha,-J. in’ this con- 


nection mentioned above and the sub-section -lays down that no -fresh’ 


‘notification is necessary to acquire the interest of lessees and sub-lessees in 
-minesi Mr. Mitra,-in this connection submits that no fresh notification 
~ is necessary and the Legislature is quite competent to enact such a Legisla- 

tion with retrospective effect. In support of its contention, Mr. Mitra 

refers to a decision, reported in.(2)78.CWN 44 (Dheme Main A 

‘and Industries Ltd. v. Commissioner - Burdwan Division and others). 

this cage, the question arose whether the Amending Act of 1957 and (eee 

* with retrospective effect were ultravires of State Legislature and whether 

the provisions of the amendment are repugnant to, the provisions of Central 

Mines and Minerals (Regulation and Development) Act, 1957. It was held 

that “the retrospective amendment of the term ‘intermediary’ in Section 

2) of: the West Bengal Estate Acquisition Amending Act, 1957, made before, 

. the Central Mines and Minerals (Regulation and Development) Act, 1957, 

was Within the legislative competence of the West Bengal State Legislature.” 
-It was further held that. “Section 5(2) of the Act as inserted by the 

Amendment Act of 1964 is not repugnant.to any provision of the Central 

Mines and Minerals (Regulation and Development) Amending Act, : 1957, 
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and is not ultra yires. The amendment was expressly given retrospective ope- 
ration and would be deemed to have been on the statute book from the date 
of the commencement of the original Act. Consequently, the interests of all 
intermediaries being lessees and sub-lessees of mineral-rights did vest in the 
State on the date‘of notification under Section 4 of the State Acquisition 
Act, 1951.” Chittatosh Mookerjee,. J. observed “I am unable to hold 
that inspite of clear declaration made by Sub-section (2), the interest of 
lessees and sub-lessees did not vest on the date of publication of the noti- 
fication under Section 4. Iam not prepared to restrict the curative pro- 
visions contained in Section 5(2).” : 

7. Mr. Mukul Gopal Mukkerji, learned Advocate appearing on 
behalf of the-respondent, contends that though Section, 5(2) has retros- 
pective’ operation, yet a fresh notification under Section 4 of the Act is 
necessary and in the absence of such a notification it cannot be said that 
the lease in question vested in’ the State from the date of original 
notification under Sec. 4. In support of his contention Mr. Mukberji 
relies on a decision, reported in (3) 82 CWN 552 (Jnanananda Industries 
v. Sub-Divisional Land Reforms Officer and ors.). It was held that “the 
West Bengal amendment is invalid and void since the jurisdiction to 
legislate on that point was taken out of the competence of the said legisla- 
ture. “It was also held that “the underground rights of the lessees and 
under lessees of the colliery could not vest in the State in the absence of 
a fresh notification and as such the claim of royalty.on that basis by the 
Government of West Bengal was improper. Since the rights of the 
lessees and sub-lessees did not vest in terms of the notification under 
Secuon 4 dated 15th April, 1955, the rights of the: lessees were not 
affected although the definition of ‘intermediary’ was amended by an 
Ordinance and subsequently by the Amendment Act of 1957.” Chittatosh ` 
Mookerjee, J. finds as follows :—‘‘West Bengal Legislature 1s competent, 
under Entry No. 18 of. List II in Schedule VII of the Constitution, 
to’ enact laws in respect of every kind of rights in land both surface and 
underground including mineral leases granted by intermediaries and their 
lessees. Entry No. 23 of List II confers legislative competence to the State 
legislature to regulate mines and minerals development but such competence 
would be taken away when Parliament by law makes a declaration in terms 
of Entry No. 54 of list I only to the extent of the declaration. In respect of 
matters not covered by the declaration the State legislature would continue 
to enjoy legislative competence. The West Bengal Estate Acquisition Act. 
1951 does not in pith and substance, relate to regulation of mimes and min- 
_eraals development within the meaning of Entry No. 23 of list II or Entry 
No. 54 of List I. Merely because the said Act may incidentally affect mining 
rights, the same does not involve any repugnancy between the said Act 
“and any Central statute for regulating mines and mineral development.” 
We fully agree with the reasonings offered by Chittatosh Mookerjee, J. and 
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hold thát the Amendment Act of 1957 or of 1964 is not invalid and void. 


On this point, we disagree with the.decision made by M.N. Roy, | J.. in 82 5 


_ CWN 552. We also accept the findings arrived at by -Chittatosh Mookerjee, 


.J. that no second notification is necessary. On this ‘point also we‘differ 
: from the decision’ arrived at by M.N. Roy, J. Mr. Mukherji next refers to 
a Bench.decision-of this court, reported in (4) 1976 (2) CLI 336 (Subdivi: 


sionaF-bend Reforms Officer and others v. Ukhara Forest and Fisheries Ltd). 
-In this case, their Lordships were considering the effect-of the introduc- 
tion of sub-section (aa) of Section 5(1). “The word forest appearing in 
Section 5(1) (a) (ii) and the definition of ‘forest’ in Section 2 (ff) of the 
West Bengal Estatés Acquisition-.Act, 1953, were omitted with retrospec- 


-~ tive effect by the West Bengal Estates Acquisition Second Amendment 


Act, 1957 and West Bengal Estdtes Acquisition Amendment Act, 1957. By 


the said Second Amendment Act, Sub-section (aa) was added to Section 5(1). 
which included ‘forests’ lands. in any estate which would vest in the state. 
` “It was held that” in the absence of a fresh notification issued under” 
` Section’4, after the insertion of Sub-clause (aa) in Section ’5(1) of the West 


Bengal Estates Acquisition. Act, 1953,, the forest lands did not vest.in` the 
State and the notifications which were issued in 1954 and 1956 would not 
apply.”- -Their Lordships considered the fact that by the Second Amend- 
ment Act the definition of forest was omitted with retrospective effect. 


_ So, at the time ‘when the notification under Section 4 was issued there 


was no forest. Though Section 5 (1) (aa) was incorporated by the very ~ 


"Amendment Act with retrospective effect, yet their Lordships held that ` 


“a fresh notification was necessary.” Mr. Mitra, learned advocate, appearing 


_on behalf of the appellant and Mr. Amar Nath Banerji, learned advocate” 
„appearing on behalf of the State, submit that it is true that by Section - 


3(a) of the Amendment Act the word ‘forest and the definition of forest 
were omitted with retrospective effect. But by Section 3(b) of said Amend-- 


ment Act Clause- (aa) was inserted with retrospective effect providing : 


for the acquisition of forest -by thè State. Therefore, it cannot be ‘said 
that the. word ‘forest’ did not exist at all at the’ material point of time: 


- What was omitted retrospectively by Sec. 3(a) of the Amendment Act 
-was inserted simultaneously with retrospective effect by Section 3(b) 
~ of. the said Act.- The same- Act omitted ‘one „word from a clause and- 


“> inserted it with further elaboration in a- new clause. In the case, reported 


in 82 CWN 361 the word ‘forest’ was omitted with retrospective effect and - 


_ that being so it can be argued and was argued that when. the. notification 


under Section 4 was issued at that time the word forest was not on the- 
statute, though Section 5(aa) was incorporated by the said- Amendment ` 
„Act. That only empowered the State to take possession ` of forests - only, 
after a proper notification. In the present case. there is no such difficulty, 
As has been already stated the provision of Section 5(2) is very clear which 
was incorporated mainly for the purpose of nullifying the, decision, reported 


7 
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in'66 CWN 304. We, therefore, hold that the decision in 81 CWN 361 
has no application in the present case. On aconsideration of the facts 
and circumstances of the case and the position in law we are of the opinion 
that in the present case there was no necessity of issuing a fresh notification 
anid because of the provision of Section 5(2) it must-be held that the sub- 
lease vested in the State from the date of notification under section 4 of 
the Act. * 

In the result, the appeal succeeds on contest. The judgment and 
decree passed by the learned Subordinate Judge are set aside. The 
suit is dismissed. There will be, however, no order for costa in this 
appeal. 

Guha, J.: I agree. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Bhabesh Chandra Chakrabarti l 
Decision: August 7, 1979 


State of West Bengal a i i ... Appellant 
. Versus ` 

Land Development Bureau represented by i 

Jiban Krishna Nandan & Ors. ... Respondents* 


West Bengal Land Development and Plamning Act 1948 (Act XXI of 
1948) as amended by W. B. Act XXIX of 1951, and the Amending Act 
XXIII of 1955, secs’ 4, 8(1) Proviso— Basis of assessment of compensation. 
. A vast track of land in Belgharia, Baranagore, Dum Dum and Khardah 
was acquired by the State of West Bengal under the provisions of West 
Bengal Land Development and Planning 1948. The relative notification 
under sec. 4 of the said Act was published on November 1, 1951. Collector 
published an Award on March 21, 1966 for compensation-in favour of 
the respondents on the basis of the market value not on the date of 
the publication of the notification under sec. 4 of the Act but as on 
., December 31, 1946.- Claimant filed a petition of reference under sec. 18 
of the Land Acquisition Act and objected to the collectors assessment 
on the basis of market value prevailing on December 31, 1946 and not 
~ on the date of publication of notification. Special Land Acquisition Judge 
` enhanced the valuation but he made the assessment in the same manner 
as by the collector in view of condition attached to Proviso (b) to sec. 
8(1) of the Act. State preferred an appeal against the enhanced award ` 
and the claimant preferred cross objection claiming further enhancement. 
Claimant’s contention is that in view -of the Proviso (b) to sec. 8(1) of 
the Act having been declared ultra vires Art. 14 of the Constitution and 
*F, A. No. 405 of 1971 with (cross objection.) 


a 
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by reason’ of the amendment of sec. 8 of the Act by the ‘Amending Act . 


XXIII of 1955, the assessment for compensation should be made on ‘the . ` 


basis of market value as on the date of pablication. of the notice under 
sec. 4 of the Act. Z 
HELD: The condition uched to the Proviso to sec. 8í1) of. ihe 


Act being ultra virès and unconstitutional the assessment made in terms- Ta 


thereof has got to be set aside.. The assessment has to be made in terms: 
-of the amended provision excluding the unconstitutional part thereof viz., 


- the condition specified in the second paragraph òf the proviso. The com- ` 


pensation is to be determined on the basis of the market value as prevailing ~ 
` on the date ‘of publication ae the notification under sec. 4(1} of the Act. 
(Para 13 wes 
Cases referred to : 
(1) Ramendra Nath Nandi y. State of West PERN AIR 1976 Cal-325 
- (2) , Laxminarayan Dutta v. State of West Bengal, AIR 1975 Cal 103 
_ (3)- W.B.S.K. Co-operative Society v. Bela Banerjee, AIR 1951 Cal ui 
~ (4} State of W. B. v. Belu Banerjee, AIR 1954 SC 170 
N. G. Das ' .. for appellant — 
Bhabańı Prasun Chatterjee and Ganga Narayan Chandra : i 
, . for respondent no. l 
Partha Pratim Mukherjee ` i respondent nos. 2(1) to 2(3) (Not present) 
The judgment of the Court was'as follows :- 
Sen, J. : Àn award dated August 12, 1969, passed, by the Special 
Land Acquisition Judge, Alipore, in a reference under section 18 of the 
Land Acquisition Act being L.D.P Case No. 233 of 1967 (v) is the subject 


matter of challenge in the appeal preferred by the State of West Bengal as. . 


also in the cross objection filed by the claimantsrespondents. In ‘our view 

the impugned award hasto be set aside and the reference must go back for 

reassessment since in view of the latest. decision ‘of this court assessment of 

compensation on the market value as prevailing in December 1946, as made 

by the learned Judge is not sustainable in law. : 

: 2. A vast track of land’ measuring about 161.6066 acres extending: 
over 5 Mouzas, namely, Mouzas Belgharia and Basudevpur within Police 

Station Baranagore, Mouzas Patna and Uttar - Nimta within Police Station 

DumDum and Mouza Osmanpur within Police Station Khardah was acquired ‘ 
‘by the appellant State of West Bengal under the provisions of West Bengal‘ 
Land Development and Planning Act, 1948 (bereinafter referred to as the 


2 


7 


said Act) for settlement of immigrants who had ‘migrated into the State ..- 


on account of circumstances beyond their control- It is notin dispute 
` that the relative notification under section 4 of the said Act was published 
on Noveniber |, ‘1951, while the declaration under section 6 was published 
on November 15, 1951. The Collector published an award dated March 
21, 1966, for compensation in favour of the respondents for a sum of Rs. 
8,15,472.38 assessing the different categories- of lands in ‘different Mouzas 


t 
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at different rates. There is no dispute that the Collector in assessing the 
compensation assessed the same not on the market value as on the date 
of publication of the notification under section 4`but on the market 
value as prevailing ori December 31, 1946, in view of the condition attached 
to proviso (b} to section 8(1) of the said Act. : 

3. Tbe claimants felt aggrieved by the assessment so made and 
filed a petition dated July 22, 1966, claiming reference under section 18 of 
‘the Land-Acquisition Act. In this petition for reference one of the princi- 
pal grievances made out was that the Collector went wrong in assessing” 
the compensation on the basis of the market value as prevailing on Dece- 
mber 31, 1946, and not on the market value as prevailing on November 
1, 1951, the date of publication of the notification under section 4 of the 
said Act. The claimants further challenged the propriety and correctness 
of the assessment as made even on the basis of the market value as prev- 
. ailing on December 3], 1946. 


4, The learned Special Land Acquisition Judge in disposing of the 
reference made an award enhancing the valuation. But even then he 
made the assessment in the same manner as by the Collector, that is, on 
basis of the market value as prevailing on December 31, 1946, in view of 
the condition attached to proviso (b) to section 8(1) of the said Act referred 
to hereinbefore though upon his findings even on that basis the claimants 
are entitled to enhanced compensation as assessed by him. It is no doubt 
true that on the law as then prevailing. both the parties proceeded at the 
trial on the basis that the assessment ts to be made with reference to the 
market value prevailing of December 31, 1946, in view of the said provi- 
sion and they adduced evidence also on that basis. 

5. Feeling aggrieved by the award as passed by the learned Special 
Land Acquisition Judge to the extent he had enhanced the compensation, 
the State of West Bengal has preferred the above appeal. The claimants, 
onthe other hand, have preferred the above cross objection claiming 
further enhancement and at the time of hearing they have raised a specific 
‘objection that in view of the decision of this court in the case of (1) Rame- 
ndra Nath Nandi vy. State of West Bengal, AIR 1975 Calcutta 325 they 
are entitled to compensation assessed on the market value prevailing on 
November 1, 1951, the date of publication of the notification under 
section 4 of the said. Act. According’ to the claimants, the impugned 
award being based on the condition attached to proviso (b) to section 8 
(1)-of the said Act and the said proviso having been struck down by this 
court as unconstitutional there should be a fresh assessment on the 
basis of the market value as prevailing on November 1, 1951. In our 
view such a claim on the part of the claimants is irresistible in view of the 
above Bench decision of this court. 

6. In the above case ef (1) Ramendra Nath Nandi v. State of W. B. 
(Supra) this court was considering the constitutional validity of the second 


sought to be acquired for one of the public purposes ‘specified: in the Act, 
. viz.; settlement of i immigrants are adversely discriminated in the matter of 
A payment of compensation though there is no ‘indication in the: Act why it. 
| is Being so done. The classification iš made on the basis of public. pur- 
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paragraph of clause (b) of the proviso-to section 8(1) of the “said Act in- 
corporating the condition above referred to. This court for reasons given in ~~ 


‘thé decision held that the said second paragraph. ‘having miade a ‘differential 


treatment to the owners of the land-similarly situated-without any rational: 


ry 


relation. to the object, sought to be achieved, is ultra vires Article 14‘of the , © 


Constitution and is void’. “This court ‘held that the owners of. the Jand 


3 


pose but that cannot reasonably justify discrimination between owners - 


*similarly- situated. There is no relation far. léss any rational relation | 


between the classification made between owners of land regarding payment ` 
of compensation and the object of the Act.. or the object sought to bə. 
achieved by such classification. ‘Reconsidering the legal position we find 
no reason to differ. from the’ view. expressed by this coeurs in the, above- 


` decision because the view -so expressed is based on high authorities. in the > 


decisions. of the Supreme Court referred’ to thereia. 


“at 


706M: Das- -appearing on behalf of the appellant State has no doubt E ` 


drawù our attention to on earlier decision of this court in, the case of. (2). 
Laxminarayan Dutta v. The State of West Bengal AIR 1975 Calcutta - 1037 - 


- -There, the learned Judges no doubt overruled the appellant’s contention . 
` that the} proviso to section 8(1)- was ultra vires the Constitution: Their - 


- Lordships held as such in view of the retrospective incorporation of Article . 


_ 31B‘in. the Constitution and incorporation of the “West Bengal Land Develo- - 
- pment. and Planning Act in the 9th ‘Schedule. What-was argued by the app- 


ellant before Their Lordships in that case was that the proviso providing for 


. an artificial basis for assessment of the Compensation does hot provide for- 


. just compensation, and as such i is unconstitutional. * In other: ‘words, the -. 


1 


constitutional validity ofthe provision was “challenged “on>the limited ' ` 


grounds by invoking the principles laid dowr by this court ia (3) Bela -- 
- Banerji’s case AIR 1951 Calcutta 111 affirmed - by the Supreme Court in- ~ 2 


AIR 1954 SC..173 wherein’ it was held that Article 31(2) required 


-a just. amount to be- given for any property acquired - and if -the’ amount. 


_ which Jaw gives be not just or reasonable then it cannot be Tegarded a8 


~ We shall’ consider hereinafter the effect of: the incorporation in the - Sth a 


“compensation within that clause. -Their Lordships, hówever, held that” in. 
view of the retrospective incorporation of Article. 31B such. principle “can 
hardly: be invoked-any further fot declaring the -provision to be ` uncon: - 
stitutional since -the Act itself has been incorporated in the _9th- ‘Schedule... 


i Schedule but-we. should point out here and now. that-in -the™ case of (2). 
j Laxminarayan Dutta (Supra) this court: WaS ‘not invited to consider the 


constitutional validity of the . impugned provision on the’ ground of ihe 


_ game violating Article 14 of the Soning: Nor was ‘it brought to the 


` 


+ 
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attention of the learned Judges that the impugned provision having been 
incorporated in the statute by an amendment made long after the Act was’ 
brought into the 9th Schedule, is not entitled to the protection of Article 
31B. This aspect was considered for the first time in the case of Ramendra 
Nath Nandi. That aspect not having at all been raised before this court 
in the earlier decision of Laxminarayan Dutta and there being no decision 
‘on the point, we are not ina position to hold that there is in substance any 
conflict between the two decisions. 


` 8. Now we would proceed to consider the effect of incorporation of the - 
West Bengal Land Development and Planning Act, into the 9th Schedule. 
It was so incorporated in April 1955, and what was incorporated was ‘“‘West 
Bengal Land Development and Planning Act 1948 (West Bengal Act XXI 
of 1948) as amended by West Bengal Act XXIX of 1951"? West Bengal Act 
XXIX of 1951 made no material change so far as the provision for com- 
pensation in section 8 is concerned. It only added an explanation to section 
1(2) of the Act.. The West Bengal Land Development and Planning Act, 
1948, as originally enacted incorporated a provision in section 8, 
the material part whereof was as follows :— 
“A declaration under section 6 shall be conclusive evidance that 
the land in respect of which the declaration is made is needed for a 
public purpose and after making such declaration, the provincial 
Government may acquire the land and thereupon the provisions of the 
Land Acquisitiog Act, 1894 (hereinafter in this section referred to as the 
said Act), shall, so far as may, apply provided that— 
(b) in determining the amount of compensation to be awarded for 
land acquired in pursuance of this Act the market value referred to in 
~ clause first of sub-section (1) of Séction 23 of the said Act shall be dee- 
med to be the market value of the land on the daté of publication of the 
notification under sub-section (1) of section 4 for the notified area in 
which the land is included subject to the following condition, that is 
to say— ` 
if such market value exceeds by any amount the market value of 
the land on the 31st day of December 1946, on the assumption that the 
land had been at that date in the State in which it is in fact was on the 
_ date of publication of the said notification, the amount of such excess 
shall not be taken into.consideration.” 


9. It is clear, therefore, that on the provisions of the original Act, 
whatever the purpose of acquisition, the compensation was to be assessed 
not on the market value prevailing on the date of publication of the noti- 
fication under section 4 but on the market value as prevailing om Decem- 
ber 31, 1946. The provision-making the declaration of the Government 

conclusive as the public nature of, the purpose of acquisition and the 
limitation of the amount of compensation so as not to exceed the market 


4 
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value of the land as on December 31, 1946, were held to. be unconsti- 
tutional, and as such, void by this court in: (3): Bela Banerji’s case -referred - 
‘to hereinbefore and that decision was affirmed by the Supreme Court. ~ 

10. On April 8, 1955, the West Bengal Land Development ` and ` 
Planning Act, was amended by an Ordinance being West Bengal Ordinance 
ÍV of 1955. Section 8 of the Act was restricted in its application when the © 
preipante provided : 

“Notwithstanding E contained in the West ‘Benn Land“ 
Development & Planning Act 1948 the ‘condition mentioned at the 
end of clause (b) of the proviso to section’ 8 thereof’ shall not apply 
and shall be deemed never to have applied, in relation to land which | 
is, or has been, acquired in pursuance of the. said Act for any public 
purpose other than the purposes specified in „sub-clause (1) of clatise 
-(d) of section 2 thereof.” - i 

“On 26/27th April 1955 the said Act as amended by the Amending Act- 2 
-XXIX of 1951 but without any reference to the above Ordinance was 
jacorporated in the 9th Schedule. The Amending Act XXIII of © 1955 
incorporating the impugned condition was-enacted on September 21, 1955, _ 
that is, long after the.incorporation of the Parent Act in the 9th ~ Schedule. 
This court in (1) Ramendra Nath Nandi’s case had rightly pointed out that 
the Parent Act as amended. by the Amending Act XXIX of 1951 having” 
been incorporated in the 9th Schedule, ıt was not tbe intention of the: 
legislature that the amendment brought about by the Ordinance, should 
as well go into the Schedule. This court further~pointed out, and in our 

- view rightly, that an-Ordinance being a temporary provision no useful pur- 
- pose would have been served by incorporating the amendment brought ` 
' about by such an Ordinance into the 9th Schedule because such amend: 
ment would not have survived’ on the expiry of ‘the Ordinance and as 
such in incorporating the Act into the.9th Schedule what was incorporated 
was the Parent Actas amended by Act XXIX of 1951 and not by the 
Ordinance. Therefore, this court had rightly held that the amendment 
incorporated by the West Bengal Act XXIII of 1955 is not entitled to the” 

_ protection arising from the incorporation of the Parent Act in the Sth 

` Schedule and the provision so introduced by the amendment was liable to 

` be challenged as unconstitutional being violative of Article 14. - 

11. Before us Mr. Das has put forward an ingenuous argument that 
the Amending Act XXIII of 1955 having been declared unconstitutional 
and void, the Parent Act as incorporated. in the 9th Schedule must “be 
~ held to be surviving so that in respect of every acquisition under the 
provision of the said Act, compensation payable must be assessed on the 
. basis of the market value as prevailing on- December “31, 1946, and not 
on the. basis of the market value prevailing on the date of publication of 

~ the notification under section 4 of the said Act. In our view, however, this 
contention of Mr. Das is clearly unsustainable as it is based upon a 
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- misapprehension. No doubt on the original provisions in the Parent Act 
` compensation was -payable on the basis of the market valueas prevailing 
on Decemoer 31, 1946, in case of “acquisition for any of the public 
purposes set out in~ the Actand the Act with such a provision was 
-incorporated in the 9th Schedule in April 1955. Once .so ‘Incorporated, 
“the statute acquired the protection under Article 31B, but as Article 
31B itself specifies that the same would be subject “to the power of 
any competent legislature to. repeal or amend it”? so that once 0 amen- 
- ded or repealed, the , original provision loses its effect to the extent of the 
amendment or the repeal. Now, in the-present case after the decision in (3) 
Bela Banerji’s -case the State legislature being competent to amend the 
“statute, amended the statute. The original section 8 on amendment was 
„made section 8(1)° and the offending part of it was deleted. Section 8(1) 
now provides : F MR f 
“After making a declaration under section 6 the State Govern- 
> ment may acquire the land and thereupon the provision of the Land 
“Acquisition Act 1894, (hereinafter i in this section referred to as the said 
Act) shall, so far as may be apply.. Provided that :— 


4kx “en ` +o E 


, (b) -ın determining the amount of compensation tọ be awarded 

-” for land acquired in pursuance of this Act, the market value referred 
to in clause first of sub-section (1) of section 23 of the said Act, shall 

[be deemed to be the market value’ of the land on the date of publica- 
tion of the’ notification under sub- section (1) of section 4 for the 
notified area ‘in which the land is included subject to the following 
condition, that is to say- - 

"af such market value in relation to the land acquired for the 
public purpose specified in sub-clause (i) of clause (d) of section 2 
exceeds by any amount the market value of the land on the 3lst day 
of December +1946, on the assumption that the land had been at that 
date in the State-in which it is in fact was on tbe date of publication 

_ Of the said notification, the amount of such excess shall not be taken 
` + into consideration.” 

- 12. The amendment which was brought into effect in the Parent 
Act on September 21, 1955, materially altered the provision in section 8 
- by ‘deleting the provision. whereby compensation in respect of all acquisi- 
‘ tions Was to be determined with reference to the market value prevailing 
- on December 31,. 1946, and in lieu thereof restricted the said limitation 
only in respect of acquisitions fora public purpose as specified in section 
'2(d)(i) that ıs settlement of immigrants. Mr. Das is proceeding upon a 
_ misapprehension that the’ entire: Amending Act has been struck down by 
” this court in (1) Ramendra Nath Nandi’s case. That is,” howéver, not the 
effect of that decision. That decision as only; struck down the second 
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_ Sub-paragraph to proviso (b) to section: 8(1). The old . provision being 
~ replaced by the new one notwithstanding the fact that the old provision 
was incorporated in the 9th Schedule, the same cannot survive for the 
simple reason that the same has been replaced by an amendment by a 


competent legislature and Article 31B speaks of continuance of thé Act 


subject to the amendment: Though a pait of the substituted | provision. 
has been struck down, the other material part still stands. In. this view. 
we find no substance in the contention raised by Mr. Das that in view .of 
the decision of this court in (1) Ramendra Nath Nandi’s case, the assess- 
ment of the compensation must still be madé on the basis of -the original 


provision in section 8. i 


-13. For. foregoing reasons we overrule both the contentions 
taised by Mr: Das. We are ‘unable to hold that there is any real 
conflict between the two. decisions of this court in the cases of (2) Lakshmi 
` Narayan Dutta (supra) and (1) Ramendra Nath Nandi, (supra). In any 


event if it is assumed that there is any such conflict then in that event the- 


earlier decision must be held to be ‘overruled by the decisions of the Sup- 
reme Court referred to in later decision. We therefore hold agreeing with 


the view expressed in (1), Ramendra Nath Nandl’s case that the condition ~ 
attached “to the proviso to Section 8(1) of the Act being ultra vires and- 


unconstitutional, the assessment made in terms thereof has got to be 


set aside. We are also unable-to sustain the other contention of Mr. Das, 


viz. even if the assessment as made cannot be sustained because of the: 
_unconstitiutionality of the conditions as aforesaid still it should be sustained 
on the original provisions of the Parent Act. - Those provisions can no- 
longer be invoked after those were taken off the statute by the Legislature 
by a competent legislation. Hence the assessment has to be made in terms 
of the amended provision excluding the unconstitutional part thereof viz., 
the condition specified in the second: paragraph to the proviso. 


14. In the result, we allow the appeal as also .the cross objection 
and set aside the award. We send back the reference for re-determination 
of the compensation on the basis of the market value as prevailing on. the 
date of publication of the notification under section 4(1) of the: said Act. 
The parties would bear their costs up to this date. 

Let the records be sent down forthwith. `. 

The learned Special Land Acquisition Judge is directed to dispose of 
the Reference at an early date. 

Chakrabarti, J. : I agree. 

. P.R. . o = 
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{ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
. Bhabesh.Chandra Chakrabarti 
Decision : July 3), 1979 à 


Nikhil Chandra Sanyal Petitioner 


Versus - 

Khbirodabala Nag and Anr. F PA Opposite parties® 

West Bengal Non Agricultural Tenancy Act, (20 of 1949) sec. 24— 
Right of pre-emption—Whether pre-emptor is a non agricultural tenant. 

West Bengal Estate Acquisition Act— Wheiher property vested in the 
State Government—If parties are still co-shares. 

Pre-emption— Whether pre-emptor is disentitled to pre-empt all subse- 
quent sales, in case he did not exercise the right in a previous sale, in such 
case is the right barred by waiver, estoppel and acquiescence. 

i Different portions of a big plot of land were purchased by different 
persons at different times, O. P. I purchased four such plots and on one 
such plot constructed a house and has been residing there., O. P. 2 who 
had purchased a plot from Shyam, sold his plot to petitioner without 
any notice or intimation to O. P. 1, the property sold is to the contiguous 
West of her plot O. P. I. claimed to pre-empt the sale under sec. 24 of 
the Non Agricultural Tenancy Act. She filed the application before the 
learned Munsif who not having jurisdiction returned thesame and it was 
then filed before subjudge, Hooghly. Petitioner opposed the prayer for 
pre-emption contending that the property was not a non-agricultural ten- 
ancy. The subjudge found that the property appertained to a non agricul- 
tural holding and that the application for pre-emption was maintainable. 
Petitioner then preferred- an appeal before the Addl. District Judge, who 
however, affirmed the order of the subjudge Petitioner then made the 
revisional application to the High Court and contended (1) that the ` 
property was not a non-agricutural tenancy, (2) that with the vesting of 
estates under West Bengal Estates Acquisition Act, parties were no 
longer cosharers and, (3) that pre-emptor not having pre-empted the sale 
to O. P. 2 the vendor of the petitioner, the pre-emptors right to pre- 
‘empt subsequent sale by O. P. 2 became barred by waiver, estoppel and 
acquiescence. i 

HELD: From the C. S. and R. S. récords it is seen the that pre-emptor 
comes squarely within the meaning of non-agricultural tenant. (Para 11) 

A non agricultural tenant does not come within the mkaning of inter- 
mediaries and hence there is no question of vesting of his interest in the 
State. (Para 14) 

The pre-emptor might have asked for pre-emption when petitioner's 
vendor purchased from Shyamlal on August 20, °1953, but that does not 
mean that she not having exercised such rights in respect of that sale 

*Civil Revision No. 3474 of 1969. 
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vould be disentitled. to claim pre-emption in all subsequent transfers. Each `, 


transfer furnishes a fresh cause of action and the right to pre- empt cannot be 


defeated. -on the ground that an earlier sale was not pre-empted. In such cir: 


cumstances there can be no question of waiver or estoppel far less of limita- 
- tion because what’ is. sought to be pre-empted is not the earlier sale’ but a 
"subsequent sale which gave a “fresh fight “and provided a fresh starting 


point of limitation, l (Para py 


Cases referred to :— 
(1): Madan Mohan ve Sishubala, AIR 1972 Cal 502. 


(2) Šiba -Prasanna v. Mritunjoy, 1978 be CLI 103 : AIR 1978 Cal 428 28 
Samir Kumar Mukherjee. : i x for Petitioner ` 


Manindra. Nath Ghosh i l l ”: for Opposire paris 
—-- The judgment of the Court Was as ‘follows : — 


Chakrabarti,. J: This revisional application under section 115 of the. 
Code. of Civil Procedure is directed’ against an appellate Order affirming 
an order for pre-emption passed in Mis. -Case- No. 60 of 1967 of the Ist 
- Court of Subordinate Judge at Hooghly. ` 


2 The petitioner before us is the pre-emptee. The applivation’ ` 


for pre-emption , under section 24 of the West Bengal Non Agricultural 


Tenancy Act was. filed “by the Opposite ‘Party Kshirodabala in respect- of 


a sale dated October 15, 1966 whereby the proforma, O.P.2 Bejoy Krishna ` z 


-Deb sold plot No.`1324/1410 appertaining to Khatan, No.. -369 to ey oe 


Chandra Sanyal, the petitioner before us. f 
3. The:case ofthe pre-emptor briefly was as follows :— 
‘ -Plot No. 1324 was a big garden measuring 185. decimals.of land, different 


portions of which were purchased “by different persons at different times. . ~ - 


During the revisional settlement operations ‘the plot was sub-divided into > 


several Bata: plots in the names of the purchasers. Bata plot Nos. 1324/ 
CT4H, 1324/1412, 1324/1414, and 1324/1415,- have been recorded in the 


- name of the pre-emptor. She has constructed a house on plot 1324/1411 ` 


-and has been residing there since 1953. Plot No. 1324/1410 was recorded 


in-the name of OP. Bejoy Krishna Deb. He sold away the said plot to f 
Nikhil Ch. Sanyal bya deed of -sale dated October 15, 1966 without any 


notice or intimation to the > ‘pre-emptor Kshirodabala. The property sold 
-is to the contiguous west of her plot. She therefore claimed to pre-empt 
the Sale.under section 24 of the Nor- Agricultural Tenancy Act. - 


4. . This application was initially filed before the learned Munsif, 


-lst Court, Hooghly, who not having the pecuniary jurisdiction, to entertain 
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the-application, returned the same:to the filing lawyer for presentation to . 


proper Court.. lt was later filed before the Learned Subordinate- Judge, 
Tst Court, and registered as Mis. Case, No. 60/1967. a 

5. The petitioner before us, Nikhil Ch. Sanyal and His. Vendor 
 Bejoy Kr. “Deb opposcd. the prayer- for pre- emption- by «filing a written 


objection. -The principal objections raised by them were that the disputed a 


`s 
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property ‘did not appe toa non-agricultural tenancy, that the status of 
the owners of khatian 369 was that ofa proprictor and that the application 
was other-wise barred by limitation. 

6. There was no. dispute that one Shyamlal- Ganguly originally 

_ held the lands of Khatian. 369. There was also no dispute that the pre- 
emptor and pre-emptee’s vendor Bijoy Deb purchased different portions 
from Shyamlal on different dates. The pre- emptor Kshirodabala (O. P. 
No. 1) purchased from-Shyamlal- on August 13, 1953. The petitioner’ s 
vendor purchased from Shyamlal on Augast 20, 1953 The impugned 
‘transfer to the petitioner from Bijoy Deb is dated October 15, 1966. The 
principal point on which the prayer for pre-emption was contested in the 
Courts below was that the holding recorded under khatian No. 369 is not 
a non-agricultural holding and that therefore the application under section 
24 of the Non: Agricultural Tenancy Act ‘was not maintainable. No 
other bar except a plea of limitation was. pleaded. 

; . 7... Cufiously however; the certified’ copies of the revisional settle- 

“ment récords produced by the parties appeared to be conflicting. The 
records produced by the” pre-emptor (Ext. la and 1b) indicated a non- 
agricultural holding, the expression Dakhalkar appearing therein being a 

clear pointer. Strange though it may seem, in the records produced by the 

‘contesting purchaser (petr.) the _ expression’ Dakhalkar was not written 

and what was written, instead was “malik”. The 1d. Subordinate Judge 

attempted to resolve the conflict- by: calling for the original record from 
the settlement office. Unfortunately it proved- futile. because the_ material 
poition of that record also was found mutilated. Upon.a reference to the 

C.S. record and other documents produced -at the trial the ld. Subor- 
dinate Judge found that the’ property appertained to a non-agricultural 

` holding and that the application for pre-emption was-maintainable. 

___ 8. It was also contended before the ‘Id. Subordinate Judge that the 
application for pre-emption was barred by limitation. It appears that 
the application was initially filed in the Coutt of the Munsif on November 
22,1966. The Munsif, for lack Of jurisdiction returned the application 
on June 9, 1967. It was’ then filed in the Court of the Id. Su- 
bordinate Judge on June 12, 1967. The learned. Subordinate Judge found 
that the time spent in prosecuting the application before the learned. 
-Munsif was lable. to be excluded and on such finding, overruled 
the plea of limitations The application for pre-emption having thus 
been allowed, the ‘petitioner preferred.-an appeal _being Mis. Appeal No. 
90/1968 in the Court of’ the Additional District Judge at Hooghly. The 
only point urged before him was that the pre-emptor was nota non- 
agricultural tenant, The ld. Addl District Judge found against, the 
` appellant and affirmed the order. passed by the ld. Subordinate Judge. 
Hence this revisional application. - 

Ge. Mr. Mukherjee appearing o on behalf of the petitioner raised three 
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points in support of ihe petition. Firstly it was contended that the dis- ` 
puted property does not appurtain to a non-agricultural tenancy and that 
the pre-emptor is not a non-agricultural tenant. Secondly it was con- 
tended that with the vesting of Estates under the Estate Acquistion. Act, 
„the parties ceased to be co-sharers and as such the pre- emptor could not 
ask for pre-emption. Finally it was_ contended, that the pre-emptor not 
having pre-empted the ‘sale to Bejoy, the Vendor of the petitioner, the + 
pre-emptor’s right to pre-empt the subsequent sale by Bejoy to the peti- 
tioner became barred by waiver, acquiescence and estoppel 

10. It.appears upon a perusal of the CS record that the lands co- 
vered by Khatain 369 appurtained to a non- agricultural holding. In the 
certified copies of the RS record produced by the pre-emptor also there. 
arè indications to that effect. In order to succeed on an application , for 
pre- emption under section 24 of the W.B. Non Agricultural Tenaney Act, 
the pre-emptor must show that he 18 8 non-agricultural tenant The expre- . 
ssion “non-agricultural tenant” has been defined in Sec 2(5) of Act, the 
. material part of which reads as follows :—(5) “non-agricultural tenant” 
means a person who holds non-agricultural land under another person and 
is or but for a special contract would be liable to pay rent to such person 
for that land.’? It 1s nobody’s case that the land sought to be pre-empted is 
. not non- agricultural land, but the main contention of the petitioner is that 
the statys ‘of the original owner, Shyamlal Ganguly was that. of a proprietor 
that no rent was payable for the land and that therefore the subsequent 


transferee from Shyamlal, namely the pre-emptor, could not bé a non-agri- - 


cultural tenant. The foundation for such a contention is the entry of the. 
expression “malik” in the remarks column of the certified copy of the RS 
record, as produced by the petitioner. True that the entry in the record ta 
that effect may in the first blush appear to be impressive but it will be 
_ Seen presently that the pepreeion does not really indicate what it purporis 
to. 
_ There j is-little doubt that in order to be : a proprietor or “malik 
as it is Joa in common parlance, one must own an estate ora part of an 


_ estate., ‘Estate’ as defined in the BT Act means land included in one entry ‘ 


in any of the general registers of revenue paying lands or revenue free lands 
_ prepared and maintained under the law for the time being in force, by the 
“collector of a district and includes Government Khas Mahals and revenue 
free lands not entered in any register. It could not be ‘shown by produc- | 
tion of any papers that Shyamlal Ganguly held the lands as an estate and’ 
that it had -been duly entered into any such register. The Id. Addl. 


` District Judge afforded an opportunity to the appellant to produce such ` 


- papers:if there were any. What was produced was the certified copy of 
` General Register A (Ext. D) which only shows that the -land was taken 
away from Khas Mahal to be entered in the register of. revenue-free lands. 
Tt may be mentioned here that the rent of the holding of Shyamlal was 


« 
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; emd in terms ai Rule 202 of the Touzi Manual, by a lump, payment 
of 25-times the annual rental. _Ext. B`is the- redemption certifieate issued 
- by the Collector of Hooghly" to Styamlal Ganguly in case no. 6 of 1948-49, 
on payment of 25 times the revenue of the holding in the Khas Mahal 
bearing Touzi No. 2076. This relates to Khatian No. 369. Now the quse- 
_ tion is whether this document Ext.*B read with Ext. D, indicate that the 
holding; of: Shyamlal was an estaté held by him as a proprietor ? The 
-answer must be in the negative. The fact that the lands were entered in 
the register of revenue free land after. being taken out of Khas mabal was 
the result of the redemption proceedings.. Nothing further is proved by 
these documents. Inthe CS record also; there are clear indications that 
rent was not payable in view of the. redemption case. The fact that the 
land appurtained to Khas mahal is of no consequence. A Khas mahal 
is an-estate “held by Government standing in the place of proprietor. 
‘Necessarily a person holding under ‘Khas Mahal can not be a proprietor. 
‘He would be an intermediary. if he is pot a non-agriculture tenant himself. 
In this case the contention on behalf of the petitioner is that Shyamlal or fo 
“the måtter of that his transferee the. pre-emptor is a proprietor and therefore 
not a non- agricultural tenant: It is not his case that the larid is not non-agri- 
. cultural land within the meaning of the Act. It is undisputably a non-agric- 
- ultural land. Shydmlal held the land under Khas Mahal and obtained remiss- 
` ion from payment of future rent by a lump payment. But for, this, he would 
have been liable for payment of rent. -It follows therefore that he comes 
squarely within the meaning of -non- -agricultural tenant.. The first point 
urged by Mr. Mukherjee therefore is unsustainable. | 
12. Mr. Mnkherjee next contended that with the enforcement of 
chapter VI of the Estate Acquisition Act, the parties ceased to be co- 
sharers so that the pre-emptor could no longér claim pre-emption. 
~ 13. In support of such a conténtion réliance was placed on the Full 
Bench decisions in the case of.(1) Madan Mohan v. Sishubala (AUR 1972 Cal 
502). , It was held in that case that after the enforcement of Chapter VI of 
the W. B. Estate Acquisition Act and the vesting of interest of rayats, 
the co-sharer rayats of a holding ceased to be co-sharers and .each rayat 
became a direct tenant under the State. -Consequently it was farther held 
that as the essential pre-requisite of an application under section 26F of the | 
‘Bengal Tenancy Act, namely the existence of a state -of co-sharership was 
lacking, there could be no question of exercising the right of pre-emption. 


3 


14. The principle laid down in this decision is inapplicable to the 
facts-of the present case. Sec. 4 of. the: Estate Acquisition Act provides 
for vesting of -estate of intermediaries _by notifications issued in that 
behalf.. The definition of the expression ‘intermediary”’ as contained in 
Sec. 2(1) shows that in order to bean “intermediary” one must have a status 
` above that of a rayat or a non-agricultural tenant. With the enforcement of 
Chapter VI rayats have been elevated to the category of intermediaries. 
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But the land. held by a non-agricultural tenant is still exempt from . 
vesting. A non- -agricultural tenant does not come within the meaning . 
of “intermediaries” and hence’ there is no question of vesting of his 
interest. A similar question was raised in the case of (2) Siba Prasanna 
v. Mritunjay, (AIR 1978 Cal 428) and it was held that in regard to a 
non-agricultural tenancy there was no question. of vesting. Such being 
the legal poanion the seeond contention urged by Mr. Mukherjee must 
also fail. 

“15. Finally Mr., Mukherjee ee that the pre-emptor’s Tight of 
pre-emption has become barred. It was contended that the pre-emptor- 
Kshirodabala having purchased from Shyamlal on 13.853, she had the 
‘option of exercising her right of pre-emption when the petitioner’s vendor 
` Bejoy Deb purchased on 20.8.53. It was therefore argued that since she did 
not choose to exercise her rights then, she would not be entitled to exercise 
the right against a subsequent transferee from Bejoy Deb. It is true.that . the 
pre-emptor might have asked for pre-emption in 1953 but that does 
not mean that she not having exercised such rights in respect of that. 
sale would be disentitled to claim pre-emption in respeet of all subsequent 
transfers. Each transfer furnishes a fresh cause of action and the- right 
to pre-empt cannot be defeated on the ground that an earlier. sale was not 
pre-empted. In such circumstances there canbe no question of waiver or’ 
estoppel far less of limitation because what is sought to be pre-empted is 
not the earlier sale but a subsequent sale which gave a fresh- right and 
provided a fresh starting point of limitation. ` Thus the third and ‘the last 
point urged by Mr..Mukherjeé also has no substance: : 

On our findings as above, we find no grounds to interfere with rs 
impugned order. The revisional application therefore fails and is hereby 
dismissed. Rule is discharged? We make no order as to costs. 

Sen, J.: I agree. 

P.R. 
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[CONSTITUTIONAL ‘WRIT ‘JURISDICTION] 
Before Mr. Justice, Amiya Kumar Mookerji , 
oP Decision :. July 26, 1979 z , 
Sudhir Kumar Banerji .. . she -© Petitioner 
‘ ‘Versus gets 
: Superintendent of Police, Midnapore _... oReepondenk “ 
Police Regulations of Bengal 1943, Regs. 875,880— Can there be an- 
order of suspension without enquiry in terms of Reg. 880— Whether charge of 
negligence of duty and indiscipline is contrary to Reg. 875—Whether order 
of suspension was passed without application of mind asto continuance of 
delinquent In office being prejudicial to public interest. 


- "In Re :— Sudhir Kumar Banerjee. 


‘ 
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Police Act, Sec. 29— Provision of penalty to Police Officer for unau- 
thorised absence from duty and for cowardice. 


Petitioner was appointed’ as a Sub- Inspector of Police in 1976. 
` He joined as probationary Sub- -Inspector at Daspur P. S$. in Midnapore 
in 1978. On September 2, 1978 there was ravaging flood in Daspur area 
with water about five feet deep all round. Petitioner left the P.S. and 
went to his houge where he fell ill. On 7.9.78 he sent a petition to the 
respondent No., 1 stating all the facts and praying for instruction. He 
resumed his duties at Daspur P. S on 18.9.78 when respondent No. 3 paid 
a visit and threatened him about contemplated departmental proceedings. 
On 25.9.78, respondent No. 1 passed the order of suspension on the 
alleged‘ground that petitioner’s continuance in office would be prejudi- 
cial to public interest pending enquiry into his conduct On 23.10.78 
petitioner was served with a chargesheet alleging that petitioner left P.S. 
on 4.9.78 without any leave and remdined -absent till 17.9.78, that he 
neglected his duties, showed utter cowardice and behaved in an indisci- 
plined manner. Petitioner then moved the High Court under Art. 226 
of the Constitution and obtained a Rule. Petitioner contended (1) that 
on 25.978 when the order of suspension was passed, no enquiry was 
‘pending against him, so the order of suspension in terms of Regulation 
800 could not have been passed, (2) that the charge as framed was erro- 
neous since Regulation 875 authorised disciplinary action for misbehaviour 
only in case of unauthorised absence, ‘charge of negligence of duty and 
indiscipline was. contrary to Regulation 875 and (3) that the order was 
passed” mechanically and without application of mind, the statement that 
the continuance of the petitioner in office during pendency of enquiry 
would be prejudicial to -public interest is merely reproduction of the 
language used ih -Regulation 880 of the Police-Regulations. 

- HELD: An enquiry in contemplation of a disciplinary proceeding 
is an enquiry under Regulation 880 of the Police Regulations Bengal 1943. It 
is immaterial whether any actual enquiry in connection with the disciplinary 
proceeding was pending or. not. i (Para 4) 
; Section 29 of the Police Act provides penalties to a Police Officer who 
withdraws from duty of his office without permissien or who is guilty 
ef cowardice. So the charge as framed in this case is not contrary to Regu- 
lation 875 of Police Regulations read with sec. 29 of the Police Act. (Para 6) 


Considering the facts and circumstances of the case, the conditions 
precedent for exercising ` ‘powers of suspension under Regulation 800 have 
not been fulfilled in the instant case in as much as the respondents failed to 
produce any materials to show that the continuance of the petitioner in the 
office pending enquiry into his conduct would be prejudicial to public 
interest. Administrative order based on reasons of fact which do not in 
fact exist must be held to be infected with an abuse of power and such 
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order’ cannot ibe Silene, Accordingly the impugned order of - suspension ; 
i fs quashed. The Rule is made absolute. res ; Á (Para 1 7) a 
Cases referred to :— - a ore 
` {1} Sisir Kumar Chattopadhyay x X. State of West- Sioa & Ors, 17>- 
CWN 300 ~ 
í 2) -M-R. Singh vy. Chief _ Commissioner (Administer). Monipr å 
- Ors., AIR 1976 SC 2581 7 
(3) Union of India v. J. N. Singh, AIR 1971 SC 40 eae a 
(4) Gurupada ‘Banerjee v. State of W. B., 1978 (2) CLJ 35 Ns 
(3) -Maneka Gandhi v. Union of India,’ AIR “1978. SC 597. ese 
 phagabat Prasad Banerjee and Lakshmi Kumar Gupta © : for petitioner ` 
Arun Prakash Chatterjee and Suchit Banerjee... a for. respondent 7 
- .The judgment of the Court was as follows :-- - l 


This’ Rule i is directed against an order. of “suspension dated 25.9:78 
passed: by the Superintendent of Police, Midnapore under Regulation- 880 
of the Police Regulations Bengal, 1943. 

‘2. Petitioner was appointed in the year 1976 asa Sub- “Inspector of- 
Police in the West Bengal Police Service. He was `required to be on 
probation for three- years including one year training period at Barackpore 
Police Training College. ‘On 6th July, 1978 he joined as a “probationary” 
Sub-Inspector at Daspur Police Station: in Midnapore District. On 2nd 
~ September 1978 there was a ravaging flood in Daspur area. No official . 

~ quarter was allotted to the petitioner. So he stayed ina rented Private 
house: ‘As the flood water approached the police, station, he had-to rush 
to his residence situated at a diatance of about half a kilo meter from the : 
police station. Jt is.stated in the. petition: that the petitioner.had to stay 
_with the landlord on the Ist-floor’ of that. house at that night as there was 
about.4’ft. water inside the rooms on the- ground floor. On 3rd Septem- ` 
ber, 1978 he made all.efforts to contact Daspur Police Station, but -could | 
pot reach there because of strong- current of the - water: Further ~ more: 
there was about 5’ ft water all round. As the --petitioner himself was 
e facing danger of his life,he took a risky attempt to go out on the 4th Septe- 
œ~ mber, 1978 after plodding through chestdeep water. Ho found a private 
boat proceeding towards Kalmijore. On reaching Kalmijore which - took 
` about 7 hours by boat he availed of a bus ‘which was going ' towards- the 

- ‘Bombay Road. He reached Kolaghat and from there took a'train. to 

- Howrah. ` On Sth September, 1978 he- reached his home town at Bankura. i 

Thereafter; he fell ill and was under medical treatment, He sent a petition to 

the respondent No. 1 on the 7th September, 1978, informing ‘him all the fa- 

. cts and praying for necessary instructions. The- Officer-in- Charge of Daspur 

Police Station was also. senta copy of the said, petition. He, - -however, 

_ received no instruction as prayed for, from the xespondent no. I, On 10th 

September, 1978 on recovery from his~ illness, he resumed duties at Daspur 

police Station. On the same day, the respondent no. 3 paid a surprise 
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visit ia airean. that the contemplated diepactmieutal proceedings would 
cause - -an end of his service career... On 25th September, 1978“ the respon- 
dent-no. 1 passed the impugned ere: placing the petitioner under suspen- 
sion on the alleged ground that the continuance of the petitioner in office , 
would be prejudicial to public interest pending inquiry into bis conduct 
in a departmental proceeding. By the said order petitioner was directed to 

i attend all Roll Calls at Midnapore- `Police Lines until further order. On 

~ the 26th September, 1978 . petitioner prayed _ for reconsideration of the 

i Session of the respondent no. 1. On 9th October, 1978, the petitioner 
- went to the orderly room to know ‘the fate of his petition dated 26th 
"September, 1978 when he was told by the- respondent no.1 that the 
` decision already. taken in the matter was final. On 23rd October, 1978 
petitioner was served with a charge-sheet alleging inter alia that the peti- 
tionér left the poliee station on 4th September, 1978 without any leave or 
` permission and remained absent till 17th September, 1978. It was further 
ee that the petitioner neglected his duties, showed utter cowar- 
dice and behaved in an indisciplined manner: Petitioner being aggrieved 
_ by the said order;‘moved this Court under Article 226 of the Constitution 
and obtained the present Rule. 


3. Mr. Banetji, appearing ‘on behalf of the petitioner raised three 
points. In the first place he contended that on the 25th September, 1978 
when tho impugned order of suspension was passed, no inquiry against 
. the petitioner was pending and as such the order of suspension in terms of 
-Regulation 880 could not have been passed-in the present case. 


4.°In a Single Bench. decision of this Court. (1) Sisir Kumar Chatto- 
‘padhyay’ v. State of West Bengal & Ors., 77 CWN 300 that particular 
Police Regulation, has been construed and this Court held that an enquiry 
in contemplation of a disciplinary proceeding is an inquiry under this 
rule in absence of any express or implied. provisions to the contrary. 
-The said decision was followed by me in CR 4193 (W) and 4194(W) of 1974 
decided on March 7, 1977. So. it is immaterial whether any actual inquiry 
in cọnnection with the disciplinary proceeding was pending or not. 


5. The second point raised by Mr. Banerji was that, charge 

` as framed was erroneous. Regulation’875 authorised a disciplinary action 

for, mis-behaviour only in case. of unauthorised absence. The charges 

of wilful negligence of duties, behaving in an indisciplined “manner were 

contrary to Regulation 875 and the petitioner was not required to face 
such illegal proceeding. 

6 The main charge is unauthorised ATA The delinquent was 
absent, thereby he wilfully neglected his. duties and showed cowardice and 
behaved in an indisciplined manner because he was afraid of the situation 

- when the area was seriously affected by flood. Section 29 of the Police 
Act. provides penalties for neglect of duty.” Police Officer who shall 
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withdraw from the duty of his office without permission or who shall 
be guilty of cowardice shall be liable to conviction -before a Magis- 
trate to a penalty not exceeding three months’ pay, or to imprisonment 
without hard labour for-a period of not exceeding three months or to both. 
So, it cannot be said that the charge as framed 1s, contrary to Regulation 
875 of Police Regulation read with Section 29 of the Police Act. 


7.- The third point raised by Mr. Banerji is that, the impugned -> 


order of suspension has been passed mechanically and ‘without application 

of mind, The statement inthe said order that the continuance of the 
petitioner i in office during the pendency of the inquiry would be prejudi- 
cial to public interest is merely reproduction of the language used in. ` 
Regulation 880 of the Police Regulation. The satisfaction of the respon- 
dent no. 1. in this behalf was without any actual or factual basis and such 
satisfaction, if any, was based on irrelevant ang: extreneous poneseenien 
not germane to the issue. 

8. In the affidavit-in- Aopodtion affirmed by Pranab Prasanna Biswas, 
Superintendént of Police, Midnapore, it is stated that after due inquiry and 
consideration, the petitioher was placed under suspension under District’ ` 
order no D-532 dated 25.9.78 and the deponent after satisfying himself 

_ that his continuance ın office. was prejudicial in public interest, passed the 
order pending inquiry into his conduct ina ‘departmental proceeding. 

.9. Mr. Chaiterjj, appearing on behalf of the respondents contends 
that when the competent authority considered that in the public interest the 
petitioner should be suspended after taking into account all relevant’ Cir- 
cumstances, it is not for the Court to substitute its own reasonings and = 
~ come to a different conclusion that the suspension pending inquiry into the - 
petitioner’ s conduct was not prejudicial to the. public interest. Mr. Cha- 
tterji_ relied upon the decision of the Supreme Court in (2) 
M. R. Singh v. Chief Commissioner „{Adminisirator) Monipur & Ors. AIR 
1976 SC 2581. i 

10. It was a case of compulsory retirement of a Stama Officer 
under-Fuadamental Rule 56(J). In the affidavit affirmed by the Chief 
Commissioñer it’ was stated that the order was made because -he was-- of, 
opinion that it’ was in public interest to do so. The Supreme ‘Court 
observed following the decision of (3) Union of Indiav. J. N. Singh 
AIR 1971 SC 40, that whether the order is correct or not not to be gone 
into by the Court. 

©- AL. In (3) J. N. Singha’s case the Supreme Court said that the agli 
conferred by Rule 56(J) of the Fundamental Rules: on the appropriate 
authority to retire a Government servant compulsorily is an absolute one, 
but that right or power can be exercised only subject to the conditions men- 
tioned in the Rule and one of these conditions is that,the appropriate autho- 
i “rity must be of opinion that it is in public interest to do so. If the authority 
bonafide forms that opinion, the correctness of that opinion cannot be 
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challenged before Courts. But it is open to the aggrieved party to contend 
that the requisite opinion has not been formed or that the decision is based 
on collateral grounds or that it is an arbitrary decision. In order that the 
decision may not be arbitrary it should be based on some ground or 
materia] which is germane to the question whether it is in public interest 
to retire the Government servant. If the decision is based on no such 
ground or material or is based on a ground or material which is not 
germane to the issue, it would be an arbitrary decision. 

12. To show the difference of language in Regulation 880 of Police 
Regulation it is convenient to refer to some other Service Rules dealing 
with suspension. 

13. Rule 3 of the All India Services (Discipline and Appeal) Rules, 
provides, if, having regard to the circumstances in any case and, where arti- 
cles of charge have been drawn up, the nature of the charges, the Govern- 
ment of a State or the Central Government as the case may be, is satisfied 
that it is necessary or desirable to place under suspension a member of 
the Service, against whom disciplinary proceedings are contemplated or 
are pending, that Government may— 


(a) if the member of the Service is serving under that Govern- 
ment, pass an order placing him under suspension, or 
(b) if the member of the Service is serving under another 
Government, request that Government to place him under suspension 
pending the conclusion of the disciplinary proceedings and the passing of 
the final order in the case. 

14. Rule 10 of the Central Civil Services (Classification, Control 
and Appeal) Rules, 1965 provides that an appointing authority or any 
authority to which it is subordinate or the disciplinary authority or any 
other authority empowered in that behalf by the President by general or 
special order, may place a Governmént servant under suspension— 

(a) where a disciplinary proceeding against him is contemplated 
or is pending, or 
(aa) whero,in the opinion of the authority aforesaid, he has 
engaged himself in activities prejudicial to the interest of the security of 
the State ; or 
(b) where a case against him in respect of any criminal offence 
is under investigation, inquiry or trial ; 
Rule 1706 of the Conduct and Discipline Rules for Railway Servants 
provides that a railway servant may be placed under suspension 
(a) wherea disciplinary proceeding-against him is contemplated 
or is pending ; or 
(b) where a case against him in respect,of any criminal offence is 
‘under investigation or trial. ` 

15. Rule 7(1) of the West Denial Services (Classification, Control 

and Appeal) Rules, 1971 provides that the appointing authority or any 
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E to whioh it is sub-ordinate or any authority empowered by the, “ 
‘Governor in that behalf may place a Government servant under suspension 


‘(a) Where. a disciplinary’ proceeding or- departmental enquiry as 


against him is contemplated or.is pending `; or - 


-‘(b) Where in the -opinion ‘of the authority - aforesaid fie has _.., 


eae engaged ae in -activities prejudicial. to the interest of | the Seun 
Z of the State ; ° - 


(cy Where a case agairist him i in respect of any criminal - -offence ` 


_is under investigation or- trial; =~ 
` Provided that where the’ oe of suspension | is ado by an` -quthority 
‘lower than the ‘appointing authority; ; such authority shalt” forthwith -- 


“report to the appointing mitong ‘the’ circumstances in ` which the ` 


` order- was made. 


16... Police “Regulations “858 (2) peta that ‘A superintendent | 


_ may suspend any Inspector subordinaté to him pending inquiry into his-. 
- conduct and may award to him the - -punishment mentioned in (a Xiv) . and: 


enter it at his discretion i in the officer’ 8 service record, reporting’ every ‘case ` 


to:the. Deputy- Inspector. General-of: ‘the Range, giving “details, explanatory - 


: _. of the necessity for-his action, “Regulation 858(4) provides that. an Assistant . 


Superintendent, Deputy Superintendent, or. Inspector has been ‘empowered - 


“to suspend any Assistant Inspector, Head Constable, Naik. or Constable, sae, 


pending inquiry. into his conduct—Regilation 880(a) reads as. follows ;— ;— 
, ' ` “Suspension is not.to be considered-a specific punishment and, is 
“only authorised in cases where the’continuatce in an office of. an officer 


pending inquiry into.his- conduct i is prejudicial to public interest. When Lò 


thei inquiries are completed, some definite order. of acquittal or ae 
< ment shall be recorded. . 


` © to be noted that. the Police Regulations.were framed i in 1943 and most of- 
the service rules dealing with suspension have been: framed _after „the Con- 
-- stitution came into force. The plain language -of Regulation 880 is that, 
- it authorises & suspension only i is cases whére the continuance in an office of- 
-an officer pending inquiry into his “conduct, is “prejudicial, to public. 
` interest”. “So the condition precedent for exercising - powers under either 


. Regulation 858(2) or- (4) is that, save and ‘except » where the continuance © i 
+ ofa delinquent officer in his office pending inquiry -into his- conduct is. 


` prejudicial to public interest; ño order of suspension could be passed, - The 


words ‘‘only authorised” expressed the Legislative intention in the. clearest 


_and préċise manner. - 
` “18... In (4) Gurupada Banerft v: State of W est bared 1978 (2) CLJ 
35, this Court observed ina case of a compulsory- retirement ‘of Govern- 
ment servant under Rule 75 (aa) of the West Bengal Service Rules, Part-I, 
that the word “public interest” has a well defined Meaning. The whole 
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i 17: - The phraseology” of Regulation | 880 dealing itt suspension is => f 
entirely different from other service Rules referred _ to- ħéreinabove. It is. 
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object of retiring government servant prematurely is that, public money 
; should not be wasted in retaining those officéis who outlived their nulity 
to the servicé, whose integrities are doubtful, who are physically incapable 
of doing any work, who have lost efficiency and who are not mentally 
alert. These are some of the materials which are germane to the issue that 
the public servant should retire compulsorily in “public interest” 
7 ý 19. It is not possible to give any uniform meaning of the ‘expression 
Public interest”. Tt takes different meaning»in different statutes where ıt 
occurs and varies with the facts ‘and circumstances of each case. Conside~ 
rations of materials for compulsorily retiring a ‘public servant “In public 
- interest” cannot be similar to suspend a Police Officer pending inquiry into 
his conduct i ina departmental proceédings under Police Regulation 880. 
Ris 20. Suspension order is generally issued when disciplinary procee- 
dings against a_ particular employée are contemplated or have started 
or charge-sheet is given: Sometimes this is regulated by the Service Rules. 
_ When the rules provided-that’a servant against whom the inquiries cont- 
“emplated or proceedings ‘have started, may be placed under suspension 
- pending inquiry, -then ' he can be suspended even when an inquiry as 
contemplated’ has not actually been ‘initiated. When power to suspend 
is expressly made subject‘to specific statutory limitation, then the scope of 
the said power cannot be extended by assuming an implied power of 
suspension. = - : 

21. The object. of suspension’ is to facilitate easy collection of 
evidence i in the investigation or dnquiry into the charges levelled against 
delinquent officer.- It would be prejudicial to the public interest when. the 

_ authorities are satisfied that the -witnesses may - -hesitate to depose against 
the delinquent officer'so long`as he continues to be in the office-or that the 
delinquent officer should be prevented from tampering with the witnesses or 
records. Apart from this, if over a particular incidence there is a great 
public agitation against a'particular police officer and the people ‘of the 
locality wants immediate transfer of the Said officer, in that case, the pre- 
sence of the said officer in-the office would -be prejudicial to the public 
_interest within the ‘meaning of Regulation 880 and ‘even before framing 
any charges or. holding any preliminary inquiry against the conduct of the 
delinquent officer, the order of suspension could be passed by the compe- 
tent authorities. The gravity.of the charges ‘is also, a relevest factor for 
which an order of suspension could, -be passed when the charges against an 
officer is of mioral turpitute, bribery, defalcation of public money, corrup- 

, tion or of-any criminal charges, in that case, it is implicit that his con- 

tinuance inthe office would be prejudicial. to the interest of the public. 

These are relevant facts to be taken into account while Passing the order 

of suspension under Regulation 880.-- 

i 22. Whenever an order of suspension 18 “challenged on the ground 
that it Was ; passed disregarcing: the relevant, considerations ccntained in the 
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statute or taken into account extraneous, consideration it is-open to the 
Court to consider whether the considerations are - relevant and germane to 
the issue viz. the continuance of the officer in the office would be prejudicial 
to the public interest: Sufficiency of the materials, however, could not be 
` gone into. - 
23. In the instant case, the entire records were. a rane before me. 
There is nothing on the records to show that why the presence of the 
- delinquent petitioner in the office would prejudice the public interest. 

24. Mr. Chatterji, appearing for the respondents sought to ‘argue 


that under Police Regulation 875 when an: officer absents himself without > 
leave, the delinquent may be punished for mis-behaviour after.drawing up - 


proceedings and he is also liable to prosecution under Section 29 of the 


Police Act, 1861. Et is contended according to Mr. Chatterjee; that the 
- , Police constitutes the executive civil force of the State. It has an important | 


roll to play. A Probationary Assistant Sub-Inspector who was posted at 


` Daspur, Police Station for getting his practica! training, left the police 


station when that area was seriously affected by flood. It was expected 
that as a member of a disciplinary force it was his .duty-to serve people in 
distress and to stretch his hands to save the life and properties of the people 
of the locality affected by the flood. On the other hand, being afraid and 
to save his own life he fled away from thé affected area. It is argued that 
his very presence in’ Daspur Police Station might be detrimental to the 


public interest; as,by his conduct he has brought down the image of 


Police before. the public eye. According to: Mr. Chatterji, these aré the 
materials for satisfaction of the competent authority to pass the impugned 
order. - 

., 25. In the affidavit-in-opposition affirmed by» the Superintendent of 
Police, the deponent-has not said that the: presence of the’ delinquent peti- 
tioner would Pprejudicially affect the interest of the public inasmuch as “his 
presence itself would be detrimental to the public interest. If there was any 
complaint or agitation by the people of the locality against the petitioner 
that they wanted transfer of that Coward Officer, in that case, order of sus- 
pension could have been Justified. There is nothing on the récords to show 
that the petitioner was trying to tamper the records or win over the witness. 
On the other hand it appears from the records that, the Officer-i -in-charge 


of the police station sought permission of the higher authorities to allot du- - 


ties to the petitioner for relief works but such permission was not granted. 


26. In (5) Maneka Gandhi v. Union of India AIR 1978 SC 597, the 
, Supreme Court observed that the administrative order i in subject to judicial 


the order are extraneous or that they have no relevance to the interest of 

-the general public or that they cannot possibly support the making < of the 

‘order in the interest of-the general public. . 
27. Considering the facts and circumstances. of this case, in my 


y : aosi ` 3 
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_ review. on the ground that it is malafide or -that the reasons for making 
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opinion, the condition precedent for exercising powers of suspension ander 
Regulation 880 have not been fulfilled in the instant case inasmuch as the 
„ Tespondents failed to produce any materials to show that ‘continuance of 
the petitioner in the: office pending inquiry into his conduct would be 
prejudicial to public interest. Administrative order based on reasons of 
- fact which do not in fact exist must be held to be infected with an abuse 
of power and such order cannot be sustained. 

Accordingly, the impugned order of suspension is quashed. The 
Rule is made absolute. 

28.. Leta Writ of Mandamus be issued commanding. the respon- 
dents not to give effect to the order of suspension. This order, however, 
shall not prevent the Respondents to continue the ‘disciplinary proceedings 
against the petitioner in accordance with law. 

‘29, There will be no order as to costs. - 

The operation of the Judgment is stayed fora senad of three weeks 
from today, as prayed for. 7 
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{ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
Decision: August 1, 1979 _~ 

Ishta Prasad Ghosh ate as es Petitioner 
' Versus ; l 

The District Registrar, Howrah & Others as Respondents* 

Urban Land (Ceiling and Regulation) Act 1976, secs. 26, 27, 28 and 
31—Certificate of Competent Authority before registration of deed of 
transfer of vacant land —Does Competent Authority exercise statutory power 
—Is sec. 31 applicable—Duty of Registering Officer. 

Registration Act 1908, Ch. XII —Enquiry by Registering Officer. 

Petitioner is the owner of a big plot of agricultural land. On May 
30, 1979 petitioner presented before respondent a deed of sale for trans- 
ferring about three cottahs of land out of the said big plot. Without 
. Tegistering the said’ dooument, on June 7, 1979, respondent addressed 

to the petitioner, a Memo requringhim to produce from the com- 

petent Authority under the Urban Land (Ceiling and Regulation) Act 
1976, in terms of the Government of West Bengal Land Utilisation and 
Reforms and Land and Land Revenue Department (Urban Land Ceiling 
Branch) circular dated January 7; 1977, for registration of the document 
a certificate to the effect that the land intended to be transferred had been 
found on verification to continue to be used for the purpose of agriculture. 
Respondent informed the petitioner that unless the same was taneTied 
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no. deciment enire agricultural land can be eepe for sepia 


‘tion. “Petitioner then moved the wiit applications for cancellation of, ‘the = 


_ said “Memo dated June 7, 1979.” 2 VES 
`- HELD: In cases of transfer of vacant land covered by sec.-26 or of, 
_ transfer of urban land or urbanisable land with. a building covered by sec. 


- 27 of the-Urban Land (Ceiling and Regulation) Act 1976, before registering“ - 
- the instrument the Registering officer- under the Registration Act 1908 is- 


. under a statutory obligation to insist that relevant requirements ‘be fulfilled. ie 


-But incase of transfer of agricultural land sec.-26 or sec: 27 ‘has -no 


application and the Registering Officer cannoi. call upon the transferor to ` 
produce evidence to show that provisions of sec.” 26. or sec. 27 had Been- ` 


- complied with. But in-order to decide whether. the regulating „provisions 
“in sec. 28 would applyto a document of transfer presented for registration 
the’ Registering Officér may be required to determine whether or not the 


` subject, ‘matter of transfer isin fact agriculiural land as described in the. 
` + transfer deed. The language 1 used in sec. 28 of the Urban Land. (Ceiling ` 


” 


and Regulation) Act 1976 is clear, the Registering Officer- has a` duty a 


to satisfy himself that there-is no legal bar to the acceptance ‘of a document’ 
_-Sor regisiration. - = (Para 5) 
~ For the purpose af determining- whether or not’ sec. 26 or sec. 27 
of- the Aci is attracted, the Registering Officer may hold. an enquiry 
„under Ch. XI of the Registration Act 1908. ah - (Para 6) - 


‘When the-Competent Authority ‘either grants or refused’ to grant a-- 


certificate it does not exercise any statutory powers and the provisions of >; - 
sec, 31 of the Urban Land (Ceiling and Regulation)- Act 1976 are: not appli- -` 


i cable. ‘Grant or refusal of such certificate is not a final adjudication -on the- k 


question whether the land is an agricultural land or urban land. - (Rata 9J 


_ Respondent is directed 10 decide within two monihs. whether. the ‘docu-” 
_ ment presented ‘by petitioner is in compliance with the provisions of -law for 
the time being in force relating to-. registration of documents. - After the 


respondent disposes of the matter in ‘accordance with law all'parties concerned’ | 


would beat liberty to proceed further in accordance with h law: i = Pata 21) 
>. *Cases referred: to :— ss 
`` (L)- Commissioner of Wealth Tax, Andhra Pradesh ve Offcer-n-charge- 
ee - Paigah, (1976). 105 ITR 133 
12) Smt. Chandrayati Aimaram Patel y. Commissioner fs Income-Tox,. 
_* (1979) 114 ITR 302 : s ` : 
(3) Ambica Prasad y. Ramekbal, AIR 1966 SC 605 - 
_ (4) Bhabendra y. Parul Bala, 1979 (2).CLI 44 ` i 
(5) . Krishna Narayan Mukherjee v. Stave ek West. wick and others 
` 1979. re) CLI 47 
(6) Bishnu Kumar Misra y. S. D. o; “Howrak Qr DFS., 1979 (1) CLJ 38- 


Ranjit Kumar ` “Mukherjee Pe lhe ce sea Se | for petitioner _` Me 


Amal Kumar Dutt and- Amul Baran Banerjee: E =A. for tespondents - 
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The judgment of the Court was as follows :— : 
The petitioner claims to be the owner of Plot No. 7239, R.S. 


‘Khatian No 3167 mouza Bali, District Howrah. In the Finally Pub- 


lished Revisional Records, the said Plot No. 7239 was classified as an 
agricultural land. On May 30, 1979, the petitioner had presented in the 
office of the District Sub-Registrar of Howrah a deed of sale for trans- 
ferring about 3 cottahs of land out of Plot No. 7239. According to the 
petitioner, a plan was attached to the said deed of sale showing the loca- 
tion of the said 3 cottahs of land. Without registering the said document 
the respondent No. 1 called upon the petitioner to produce a certificate from 
the Competent Authority under the Urban Land (Ceiling and Regulation) 
Act, 1976, in terms of Government of West Bengal, Land Utilisation and 
Reforms and Land and Land Revenue Department, (Urban Land Ceiling 
Branch)No. 63-UL/6M-3/77 dt. 7.1.77. Thereafter, on 7th June, 1979 the 
District Sub-Registrar, Howrah, the respondent No. 1, addressed Memo 
No. 807 to the petitioner informing him that in terms of Government of 
West Bengal, Land Utilisation and Land and Land Revenue Department 
(Urban Land Ceiling Branch) No, 63-UL/6M-3/77 dt. 7.1.77, for regis- 
tration of his document he was required to produce from the Competent 
Authority, Howrah, a certificate to the effect, that in conformity with the 
classification entered in the Record of Rights, land intended to be trans- 
ferred had been found on physical verification to continue to be used for 
the purpose of agriculture. The District Sub-Registrar,. Howrah, 
informed the petitioner that unless the same was furnished, fo document 
transferring agricultural land can be accepted for registration. The District 
Sub-Registrar also informed the petitioner that for transfer of agricultural 
land no permission from the Competent Authority was necessary but a 
certificate about agricultural nature of land from the Competent Authority 
was to be produced, ; 

2. The petitioner, thereafter, filed this writ application inter alia, 
for directing and commanding the respondents to withdraw, cancel and 
rescind the said Memo dated 7th June, 1979 refusing to register the 
aforesaid deed of sale executed by the petitioner and for forbearing the 
respondents from giving effect or any further effect to the said memo. The 
petitioner has also prayed for quashing the impugned orders, Notices of 
this application were served upon the respondents. They have appeared 
and opposed the above prayers of the petitioner. 

3. The short point in this application is whether or not the District 
Sub-Registrar, Howrah, the respondent No.1, had acted lawfully by 
calling upon the petitioner to produce a certificate from the Competent Au- 
thority to the effect that in conformity with the classification entered in the 
Record of Rights the land intended to be transferred by the petitioner had 
been found on physical verification to continue to be used for the purpose 
of agreutture, In other words whether or not the production of such a 
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certificate could.be lawfully demanded before registering a deed for trans- * 
fer of a plot of land which had been recorded in the Finally Published 
Revisional Record of Rights as an agricultural land. “ 


4. The Urban Land (Ceiling and Regulation) Act, 1976 has, inter 
alla, provided for imposition of ceiling on vacant land in urban agglo- 
meration, for acquisition of such land in excess of the ceiling limit, and | 

-Tegulation of the construction of buildings on such land and matters con- 
nected therewith. The Chapter IV of the’-said Act contains different 
provisions for regulation of transfer and use of urban property. The sub- ~ 
section (1) of Section 26 of the said Act, inter alia requires notice to 
be given to the Competent Authority, _ before transfer of vacant 
land by way of sale, mortgage, gift, lease‘or otherwise. The Competent 
Authority under sub-section (2) of Section 26 may exercise its option to 
acquire the said property within sixty days of such notice Section 27 of the’ 
said Act prohibits transfer of urban or urbanisable land with building for a 
period of ten years from the commencement of the Act or from the date of 
the construction of the building whichever is later except with the previous 
permission in writing of the Competent Authority. Section 28 of the said Act 
inter alia, provides that ‘notwithstanding anything contained in any other- 
law for the time being in force in case of any transfer of vacant land refer- 
red to in Section 26, the Registering Officer shall not register any such 
‘ documents unless the transferor produces evidence to show that the period 
of 60 days had expired from, the date of a notice given under ` Section 26(2) 
of the Act. Further, in case of a transfer referred-to in Section 27 of t'-e 
“Act, the transferor shall produce before the Registering Officer the 
permission in writing of the Competent Authority for such transfer or 
shall satisfy the Registering Authority that the period oF og , days 
referred to in Section 27(4) had elapsed. 

5. The expression ‘notwithstanding anything contained in any ° 
other law for the time being in force? in Section 28 clearly indi- 
cates that the _ Said provisions for regulation of registration `of 
documents shall have overriding effect. Therefore, although the 

` Registration’ Act, 1908 itself is silent on the above point, the 
said provisioris-of the Urban Land (Ceiling and Regulation) Act, 1976: 
should be considered as additional requirements for `regisiration of docu- 
ments of transfer referred to in the Section 26 and Section 27 of the Urban 
Land (Ceiling and Regulation) Act, 1976. In cases of transfers refeired to in 
‘ Sections 26 and 27 the Registering Officer under the ‘Registration Act, 1908 
is under a statutory duty to satisfy himself that ‘the said provisions had” 
been.complied with. In cases of transfer of vacant land covered by Section 
26 or Of transfer of an Urban or Urbanisable land with building covered 
by Section 27, before registering the Instrument, the Registering Officer is - 
` under a statutory obligation to iasist that the relevant requirements be ` 
fulfilled. But in case of an intended transfer of agricultural land, neither 
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the provisions of Section 26 nor of Section 27 have any manner of appli- 
Cation and, therefore, |in case 'a document for transfer of agricultural 
lands in presented, the Registering Officer cannot call upon the transferor 
to produce before him-evidence showing that the provisions of Section 26 
‘or Section 27 as the case may be, had been complied with. But, in order 
to decide whether the‘regulatory provisions contained in Section 28 would 
‘apply to a dooument for transfer presented for registration, the Registering 
Officer may be required to determine whether or not the subject-matter of 
transfer is in fact agricultural land as described‘in the document of intended 
transfer. The Registering Officer may hold enquiry to satisfy himself 
about the correctness of the description of the subject-matter of an intended 
transfer as agricultural- land and that the subject-matter of transfer is 
neither urban vacant land nor urban or urbanisable land with building. 


` The Urban Land (Ceiling and Regulation) Act, 1976, however, has not 


expressly made any provision as to how the officer before registration of 
a document is to satisfy himself as-to whether the said document of trans- 
fer is within: the mischief of either Section 26 or Section 27 of the said 
Act. lam unable to accept the contention-of the learned advocate for 
the petitioner that it isa case of causus omissus. The language used in 
Section 28 of the Urban Land (Ceiling and Regulation) Act, 1976 is clear 
and in giving effect to the same, I am bound to hold that the Registering 
Officer has a duty to satisfy himself that there ‘is no legal bar to the accep- 
tance of a. document for registration. In fact, thd Part XIE of the 
Registration Act contains elaborate Provisions relating to refusal by a 
Registering Officer to register a document and the remedies in such cases. 
In this connection, I may refer to the provisions of Section 71 of the 


: Registration Act, which requires the Sub-Registrar to record reasons for 
refusal to régister a document. An appeal under Section 72 of the Regi- 


atration Act lies to the Registrar from order of Sub-Registrar refusing 
registration on grounds other than denial of execution. Section 74 pres- 


_ cribes the procedure before the Registrar. , Registrar under Section 75 may 


order registration or under Section 76 refuse registration. The orders for 
refusing to register may be made on grounds other than denial, of 
execution. Thesaid grounds may include failure to comply with the 
requirements of the law for the time being in force for registration. 


Section 77 of the Registration Act provides for filing of suit in case of an 
order of refusal by the Registrar. z 


6. Ihave already observed that the provisions of Section 28 should 


_ be considered as additional requirements for registration of documents of 


transfer in respect of urban vacant land or urban or urbanisable land with 
’ building, i e. supplementil to the provisions. of the Registration _Act rela- 
ting to registration of documents. Therefore, for the purpose of determining 
whether or not Section 26 or 27 of the Urban Land (Ceiling and Regula- ` 


tion) Act, 1976 is attracted, the Registering Officer may hold an enquiry 
under Chapter XII of the Registration Act. 


, 
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4, The Seeyeuiieat of. West Bengal, Land. Utiligation a 


‘Land and -Land Revenue Departmént~(Urban Land Ceiling. Branch) - 


from time to time: have issued administrative - circulars prescribing: for 


- production: of certificates from the Competent Authority” prior to” 


registration of transfers of agricultural lands within the urban “agglomera-, 


‘tions. The District Sub- Registrar, Howrah while declining to register the | 


document of sale: executed by the petitioner had referred.to one of such 


- circulars ‘dated 7th January, 1977. The ‘said government circular dated “Tth, 


January, . 1977,- inter alia, provided for physical -verification to ensure” 


` that a’ plot of the land classified as agricultural land:in the Record of. 


Rights still” ‘continued to be actually used” for. the purpose: of: Agricul- 


` ture or horticulture. The said circular also laid down that the Registering : 


Officer may be requested to require the intending. transferor to’ produce ` 
i certificate from’ the Competent Authority “concerned to the effect that. 
the land intended to be transferred continued to be used- for -the purposes - 


- . of agricultute. ` The Government of West Benga]. Land Utilisation and: 
‘Land and Land Revenue Department (Urban Land Ceiling Branch) “by a 
- circular dated 19th May, 1977 laid down the course of action to be taken 


by the Competent ‘Authority. in the matter of granting certificates prior to 
registration af ‘a document: transferring agricultural lands. “Fhe Govern- 
ment of West Bengal by another circular, dated 10th September, 1977 in 
Supersession of the existing -instructions laid down the procedure. for 
granting of such certificates. The said prescribed procedure, inter-alia, 
include examination of copies: oF relevant Record: of Rights, holding of 


; local enquiry € etc. = 
f 8. Itis necessary to A ll that the Competent. “Authority grant” - 


ing ‘certificates i in terms of the aforesaid circulars does not exercise: any 


e statutory powers. ` Thë.said provision fór-issue` ofa certificate stating that 
a particular’ land‘ is an- agricultural land is- based on. deparimental circulars 3 
and, ofly to aid the Registering Officer to decide whether a document of. ’ 

` intended transfer is in respect of an agricultural Jand or whether the said 


transfer is covered either by Section 26 or Section 27 of the Urban Land 


(Ceiling and Regulation) Act, 1976. In other words, the Registrar may _ 
insist ‘upon production of the aforesaid certificate in ‘order to satisfy himself ` 
‘ whether’ the requirements of. registration have been fulfilled and whether 


the regulations of registration of documents made. by Seena. 28 are 
attracted jn a particular case. 
9. - When -the Competent Authority. iher grants or TORRES to grant 


‘a certificate, it ‘does not exercise any statutory powers | and ‘the provisions 


Section ‘31 of the ‘Urban Land (Ceiling and Regulation) Act, 1976 are . 


i not applicable. Therefore, the grant or refusal of such a certificate by the 7 
-Cóñpetent. Authority-i is not a final adjudication on the question whether 


the Jand inténded- to be transferred -is an’ agricultural land’ or-an urban 
land. In case, the Registering Authority- refusés-to register a document 


‘ 
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the person aggrieved is not without any remedy. He may institute 
appropriate’ proceeding for establishing that the land intended to be 
transferred is agricultural land and that Section 28 of the Urban Land 
(Ceiling and Regulation) Act, 1976 is not applicable.- 

10. Definitions both of “Urban Land” given in Section 2(0) and 
of “Vacant Land” in Section 2(q) of the Urban Land (Ceiling and 
Regulation) Act, 1976 exclude land mainly used for the purpose of agri- 
culture. In other words land which is mainly used for the purpose of 
agriculture is neither an urban land nor a vacant land. The Explanations 
under Section 2(0) further clarifies the position. The Explanation (A) 
gives an inclusive definition,of “agriculture” by mentioning that while 
horticulture is included in agriculture, raising of grass, dairy, farming 
„poultry farming, breeding of livestock and cultivation and growing of 
prescribed plants are not agricultural operation. According to Sections 
2(0) and 2(q) “agricultural land” means land mainly used for the 
said purpose. Thus, the character of the land is to be determined with 
reference to its principal use. When the land is mainly used for agricul- 
ture, the Section 28 of the Urban Land (Ceiling and Regulation) Act, 1976 
does not apply. i 

11. The Explanations (B) and (C) both lay down when land shall 
not be deemed to be mainly used for the purpose of agriculture. In other 
words, the said explanations prescribe the. tests for determining whether a 
particular land is to be considered as an “agricultural land” for the purpo- 
ses of the Urban Land (Ceiling and Regulation) Act, 1976. The intention 
__ of the legislature is that a land will be considered an agricultural one 
when it is actually mainly used for an agricultural purpose and that also 
such land is entered in the revenue or land record, before the appointed 
day as for the purpose of agriculture. ‘Thus, mere user for agricultural 
purposes without any entry in the revenue or land records as agricultural 
land does not exclude such Jand from the ambit of urban land or vacant 
land under clauses (0) and (q) Of Section 2. Similarly, a mere entry in the 
revenue or land records prepared.before: the “appointed day” classifying a 
land as “agricultural” is not decisive. 

12. The proviso to Explanation (B) récognises the established 
principle that only the dwelling house and farm-house, i. e., the homestead 
of an agriculturist are considered as agricultural land and that other homes- 
‘tead-lands are non-agricultural lands. Thus, according-to-the said explana- 
tion, when a building is erected as a dwelling house of a person who is not 
an agriculturist ona land which is recorded in the revenue or land records 
as agricultural land, the same would result in making such laid an urban 
land. An agricultural land with a building which is not in the nature of a 
farm-house is no longer a land uséd mainly for the purpose of agriculture. 

13. The Explanation (C) is in the nature of an over-riding 
provision. The effect of the said same is that even if a land fulfills the 
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above conditions of agricultural land, it would be deemed to be an urban 
or vacant land if such land has been specified in the master-plan for a 


_+. purpose other than agriculture. Thus, when a land is specified in a master- 


plan for a purpose other than - agriculture, the present user of such land or 
its classification in the revenue or land records would become irrelevant. 
l J4. Tam not plepared “to accept. the extreme submission of. the, 
respondents that classification of lands n° the revenue. or land records 
prepared before the appointed day would be totally irrelevant for determi- 
ning whether - a particular land is agricultural. and, therefore, outside 


the ambit of the -Urban Land (Ceiling and Regulation). Act, 1976 ‘No a 


doubt the gaid- Act under section 42,’ „overrides other’ laws but the — 
-Section 42 of the said ‘Act would be alträcted in case of inconsistency betw- i 
een the provisions of this Act and any other’ law for the time being in 
' force. ' find that the Urban. Land’ (Ceiling and Regulation) Act, 1976 has 
‘not.either expressly or impliedly deprived the_ statutory presumption of 
correctness of the land and revenue records -prepared before the-appointed 
day. But the scheme of the Urban Land (Ceiling and Regulation) “Act,- 
-1976 is that-a land will . be classified according to its main use on’ the 
appointed day or thereafter, except in cases-covered by Explanation (C): 
` to Section 2(0) of the Act. In this connection, it- may be pointed out ` 


.that the Record of Rights previously prepared under the Bengal Tenancy -.- 


- Act classified tenancies according to.the purposes for which. the particular 
2 ténanciés were creafed and mere user ofa particular- plot in a tenancy for a- 
-different ] purpose without the consent of the landlord did not. convert 

or alter the original. purpose , for’ which thè tenancy was created.. But — 
- the West Bengal Estates Acquisition Act sbifted the emphasis from 

‘the purpose of Jetting’. to ‘the use’. to which a -particular- land is put”. 
to..-Reference may be made to definiticns” of “agricultural Jand”? and : 
“non-agricultural land” in clauses (b) and (j) of Section.2 of the West 
Bengal Estates Acquisition Act. Thus, the Record of Rights prepared and 
finally published under Chapter Y: „of the West Bengal Estates Acquisition 
date of vesting. “Section “44(4) of the West Bengal Estates Acquisition “Act 
inter alia, provided-that every entry in the Finally -Published Record of 
Rights shall be presumed to be correct. It is settled law that Section 44(4) 
embodied a rule of evidence and such presumption of correctness -of 
the entries may be. rebutted. Further, it is also settled law. that, the entries 


in the Finally Published Record of Rights have both a backward and. ac , 


forward. presumption. Law is inclined to assume continuity of the state * 
ee ‘entered in the Record of Rights.. See (3) Ambica Prasad A 
- Ramekbal, ÀIR, 1966. SC. z603 and, c Snabendra v. Parul Pala, , 
1979 (2).CLJ 44. ‘ 


15. But with the passage of ‘inne a particular fends may be put 2 
use different from that what is recorded in the Jena orrevenue records.. 


s 


1979 (2) CLI] ` [stha Prasad Ghosh v. District Registrar, Howrah 199 


land may be converted and used for a different purpose. For the purposes 
of the applicability of thé Urban Land (Ceiling and Regulation) Act, 1976 
the determinant is the “main use ‘ofa land on the ‘appointed day’. There- 
fore, in deciding whether a particular land is being mainly used for the 
purpose of agriculture, the authorities may consider the presumption of 
the correctness of the eniries in the land or revenue records published 
-before the appointed day and also verify what 1s the present actual main 
user of a particular land. When a judicial or quasi-judicial authority 
finds that a particular plot of land is now being used for a purpose 
different from its purpose as récorded in-land or revenue records, the 
said authority does not" thereby correct or modify the said record. The 
legal effect is that the presumption of the correctness of the said entiy in 
the land-or reveuue récords stands rebutted. ` : 

16: [have already indicated that Section 28 of the Urban Land 
(Ceiling and Regulation) Act, 1976 should be considered as supplemental 
provisions in thé matter of registration of documents of transfer of lands 
covered by Sections 26 and 27 of thé said Act. Therefore, by holding an 
enquiry the Registering Officer may verify the correctness of the classifi- 
cation of the land given in a document of transfer which is presented for 
registration, The Registering Officer may call for a certificate from the 
Competent Authority that a particular land is- in fact being mainly used 
for the: purpose of agriculture. The certificate or refusal to grant such certi- 
ficate is not, however, conclusive for the purposes of determining the chara- 
cter of the land intended to be transferred. The registering Officer is bound 
to give opportunities to the person who-has presented the. document to 
adduce other evidence about the main user of the land in question” on the 
relevant date. The Registering Officer may pass his orders either for 
- registering the document or for refusing the same. A person adversely 
affected has his remedies both under the Registration Act and also under 
the generallaw Ihave already mentioned about the remedies upon a 
person io “case the registration ofa document ts refused. 


17. In the instant case, the District Sub-Registrar bas not yet 
passed any final order refusing to register the document in question. He 
has not yet made any finding that the land intended to be transferred by 
the petitioner is not an agricultural -land. “Therefore, I .do.not propose 
to determine at this stage whether the plot of land in question is now being 
mainly used for the purpose of~agriculture or whether the said plot is 
no longer an agricultural land. The said question is mainly one of fact. At 
this’ stage, I only propose to direct the Sub-Rogistrar to decide whether 
the petitioner as vendor has complied -with the- requirements of the law 
for the time being in force for registration- of the said document. A 
-caitificate or absence of a certificate from the authorities under the Urban 
Land (Céiling and Regulation) Act, 1976 cannot be decisive and the 
Registrar may take the said facts into consideration alorg with other 
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materials which may be produced before him about the present character 
of the plot of land in question. 

18. Mr. Dutt, learned advocate for the respondents, placed before 
me the decision of the Supreme Court in (1) Commissioner of Wealth 
Tax, Andhra Pradesh v. Officer-in Charge, Paigah (1976) 105 ITR. 133 
and the decision of the Gujarat High Court in (2) Smt. Chandrayatl 
Atmaram Patel v. Commissioner of Income Tax, (1979) 114 ITR 302.. 
Neither the Wealth Tax Act, 1957 nor the Income Tax Act, 1961 (prior 
to Ist April, 1970) defined the term “‘agriculture’’. Therefore, the Court 
fell back upon the general sense in~“which the terms “agriculture” 
and “agricultural purpose” have been understood in common perlance. 
But the Urban Land (Ceiling and Regulation)*Aét; 1976 in, Explanation 
(A) to Section 2(0) givesa definition of “agriculture” and specifies the 
operations which are not included in the term “agriculture”. Therefore, 
I do not propose to discuss the aforesaid two decisions. - 

19. The learned advocates for both parties also drew my attention 
to the decision of Sabyasachi Mukherji, J. in (5) Krishna Narayan 
Mukherjee v. Stute of West Bengal & Others, 1979 (1) CLJ 427 and (6) 
Bishnu Kumar Misra, v. S. D. O. Howrah and Others, 1979 (1) CLJ 38. 
The learned Judge in Bishnu Kumar Misra’s case (Supra), while upheld 
the power of the authorities under the Urban Land (Ceiling and Regu- 
lation) Act, 1976 to enquire whether a particular land was agricultural or 
not, struck down the enquiry report and the direction in pursuance of the 
‘same were erroneous. His Lordship further held that appeal under Section 
33 of the Urban Land (Ceiling and Regulation) Act, 1976 in the circums- 
tances of the case did not provide any remedy for redress of the enquiry 
suffered by the petitioner. Jo the instant case the Competent 
Authority has not yet held any enquiry and no direction has been consequ- 
ently given to the Registering Officer in the matter of registration 
of the document of transfer presented by the petitioner of this case 
before the District Sub-Registrar, Howrah. I have already pointed out that 
the authorities under the Urban Land (Ceiling and Regulation) Act, 1976 _ 
have powers to hold an enquiry to ascertain whether a particular plot of 
land is a urban land-or agricultural land. Such power is to be implied 
from the object for enacting the said Act and the scheme of the Act. But 
in tho absence of any specific provision of law the authorities 
under the Urband Land (Ceiliog and Regulation) Act cannot issue any 
binding direction upon the Registring Officers under the Registration Act. 
Sabyasachi Mukherji, J. in his later decision in Krishna Narayan 
Mukherjee’s case (supra), upon the consideration of the facts of the said 
particular case found that the land in question was being used for the 
purposes of agriculture and was entered in the revenue and land records 
before the appointed day. His Lordship held that the land in question 
was therefore, to be excluded from the definition of “urban land” under 
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Section 2(0) of the Act. The said land was also found not to bea vacant 
Ìand. Therefore, Sabyasachi Mukherji, J. quashed a notification of the 
Competent Authority and directed the Corporation of Calcutta to con- 
‘sider the plan submitted to it-for obtaining sanction ignoring the communi- 
cation or notice dated 22nd September, 1977, of the Competent Authority. 
` In Krishna Narayan Mukherjee’s case (supra), the learned Judge again 
reiterated that an enquiry into the question as to whether a particular 
land is agricultural or not is an incidental requirement for the implemen- 
tation of the Urban Land (Ceiling and Regulation) Act 1976. But when 
a decision is made by wrong principles, the same does not acquire any 
finality or conclusiveness and is always liable to be challenged in an appro- 
priate proceeding in court’ I may respectfully add ‘that the Urban Land 
(Ceiling and Regulation) Act, 1976 does not experessly or impliedly oust the 
jurisdiction of the Registering Officers under the Registration Act to decide 
whether a document presented for registration ls in compliance with the 
law for the time being in force relating to registration. The Section 28 of the 
Urban Land (Ceiling and Regulation) Act, 1976 is to be considered as a 
part of. the law relating to registration of documents for transfer of lands 
specified in Sections 26 -and 27 of the said Act. The Urban Land 
(Ceiling and Ragulation) Act; 1976 has not also, excluded the civil court’s 
jurisdiction in case the Registrar refuses to register a document. 
20. The Section 35 of the Urban Land (Ceiling and Regulation) Act, 
1976 gives power to the State Government to issue orders and directions 
to the Competent Authority in relation to the later’s powers and duties 
- but the Competent Authority has not 'been given any power to issue 
directions to the.Registering Officers under the Registration Act. It is for 
the Registering Officer and not the Competent Authority under the afore- 
said Act to decide in accordance with law whether registration of a docu- 
ment should be made or refused. It may be also pointed out that the 
Urban Land (Ceiling and Regulation) Act, 1976 has not conferred upon 
the State Government power to make Rules and it is the Central Govern- 
, Ment which under Section 46 of the Act may by notification in the Offi- 
cial Gazette make. Rules,for carrying out.the provisions of the Act. My 
attention has not been drawn to any provision of the Rules made by the 
Central Government relating to issue of certificates by the Competent 
Authority that a particular land is being used mainly for agriculture pur- 
poses. Accordingly I have already observed, that.such certificates have no 
statutory force. <= 
21. For the foregoing reasons, I dispose of this application on the 
following terms :— ae i 
I direct the District Sub-Registrar, the respondent No. 1, to 
decide within two months whether the document presented by the petitio- 
ner is in compliance with the provisions of law for the time being in force 
relating to registration of documents. In deciding the same, the respondent 
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No. I. would be at liberty to hold an enquiry and consider the 
materials placed before him including the views of the Competent Autho- 
rity, the last Revisional Record of Rights and any other material which 
may be produced regarding the present ucer of the plot of land in question. 
After the respondent No 1 disposes of the matter in accordance with law, 
all parties concerned would be at liberty to proceed further in accordance ` 
with law. There will be no order as to costs. i i 
PER = 


[ CRIMINAL REVISIONAL JURISDICTION } 
Before Mr. Justice Monoj Kumar Mukherjee 
Decision: August 6, 1979 : 
Ranjit Kumar Pandey sds Petitioner 
: Versus = - 
_ Sm. Swaha Rani Fandey re ... Opposite-party* 
Criminal Procedure Code, secs. 125, 127 (2)—Right of Maintenance 
of Wife — When liable to be cancelled— Decision in sec. 127(2), meaning of. 
Evidence Act, sec. 41, necessity of independent conclusive proof. 
Judicial Magistrate passed an order ina proceeding under sec. 125 
of the Code of Criminal Procedure, directing petitioner Ranjit to pay Rs. 40 
per month to O. P. -his wife and Rs. 80 per month to their daughter for 
Maintenance. Petitioner filed a revisional application before Sessions Judge 
who rejected it. Petitioner thereafter filed a petition for divorce under 
sec. 13 of the Hindu Marriage Act. The suit was decreed exparte on the 
ground of desertion by wife O. P. Petitioner then filed an application 
under sec. 127 (2) and another under sec. 125 (4) and (5) of the Code 1n.the 
Court of the Magistrate for cancellation of the order of maintenance. 
Magistrate rejected the application. Petitioner then moved the High Court 
and submitted that the decision in the divorce suit clearly proved that the 
wife deserted her husband and in view of the said decision of a competent 
Civil Court the order of maintenance was hable to’ be cancelled under 
sec. 127 (2) of the Criminal Procedure Code. ; 
HELD: Accerding to the provision in sec. 127{2) of the Code of 
’ Criminal Procedure, in consequence of any decision of a competent Civil 
Court an order under sec. 125 of the Code is liable to be cancelled if the 
said decision has direct bearing on the order of maintenance But {he 
decision in the Civil Court in the instant case that the O. P. ceased to be the 
wife of the petitioner, does not affect the right of the wife to receive mainten- 
ance becuuse wife under the Code includes a woman who has been divorced 
and has not remarried. ‘Notwithstanding the decree of divorce, O. P. is” 
entitled to get maintenance in the present case. - - “(Para 4) 


~ *Cr. Rev, No. 919 of 1979. . 


? 
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`The word decision in sec. 127 (2) of the-Code means the, determina- 

tion of a question'‘and ‘not the reasons. The question in this case was whe- 
ther the- marriage should be dissolved; the decision was in favour of the 
pétitioner. The ground of such decision was desertion by wife. The ground 
of desertion was not the decision itself. but reason for decision. (Para 6) 
~- If the petitioner intended to have the order of maintenance cancelled on 

the ground of desertion by O.P., it could only be on the proof of the said fact. 
The fact was required to be. proved independently in a- proceeding -for that 
purpose as under sec. 41 of the -Evidence Act the fact of desertionon which 


the decree of divorce.is rested will not be a conclusive proof. (Para 7) 
i Rule is discharged; ¿i:t © e LUE SA 

Prasun Chandra Ghose a See oua a < for Petitioner 
Mihir Kumar Roy -~ i : a i for Opposite party 


. The judgment of the Court was as follows : ~- 


- _ Against an order -dated September 9, 1977 passed by the Sub- 
divisional Judicial Magistrate, Basirhat' in a proceeding under section 
125 of the Code of Criminal Procedure (hereinafter referred to as the Cade) 
directing the petitioner to pay a sum of Rs. 40/- per month towards the 
maintenance of the wife-opposite party and a further sum of Rs. 80/- per 
month- towards the maintenance of their daughter, the petitioner filed a . 
revisional application and by his order dated January 5, 1978 the Additional 
Sessions Judge, 12th Ceurt Alipore rejected the said application and up- 
held the order of thé learned Magistrate. The petitioner thereafter filed 


‘an application for divorce under section 13 of the Hindu Marriage Act 


and ‘the same was registered as Matrimonial Suit No. 825 of 1977. The 
suit was transferred to the Third Court of the Additional District Judge, 
Alipore., and was renumbered as Matrimonial Suit No. 19 of 1978. The suit 
was decreed exparte on February 1, 1978 and the learned Judge declared 


-that the-marriage between the parties stood dissolved on ground of deser- 


tion of the petitioner-husband by the wife-opposite party. Thereafter the 
petitioner filed two applications in the Court of the learned Sub-divisional 
Judicial Magistrate fi for. cancellation of the order ;,one -under section 127(2) 
and the other tinder’ sections: 125 (4) and (5) of. the Code on the grounds 
that the wife-opposite party was leading’ a life of adultery from the very 
inception of her marriage with him and that she’ deserted her since 1970, 
as ‘would. be evident from “the exparte decree passed in the Divorce Suit. 
After hearing the parties the learned ` Magistrate rejected the appli- 


‘cations by his order dated April. 11, 1979.” Aggrieved by the said order 


„the prihen moved this Court and obtained the present Rule. 


_ 2. Mr. Prasun Chandra Ghosh, the learned Advocate appearing 
in support of the Rule, in his usual- fairness submitted that he was unable 


„to support the ground of adultery for cancellation of the order of mainte- 
-nance. He submitted that in View of the judgment and decree passed in 


the divorce-suit, the order .of maintenance is lable’ to be cancelled under 
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section 127(2) of the Code. According to Mr. Ghosh, the decision in the 
divorce suit clearly proved that the wife deserted her husband since 1970 
and in view of the said decision of a competent Civil Court, the order 
of maintenance is liable to be cancelled under section 12712) of the Code. 

3 For the purpose of properly appreciating the contention raised 
by Mr. Ghosh it will be necessary to advert to the provision of sub- 
section 2 of section 127 of the Code which reads as follows :— 

“Where it appears to the Magistrate that, in consequence of any 
decision of a competent Civil Court, any order made under section 125 
should be cancelled or varied, he shall cancel the order or, as the case 
may be, vary the same accordingly.” 

4. There is no manner of doubt therefore that in consequence of 
any decision of a competent Civil Court an order under section 125 of the 
Code is liable to be cancelled if the said decision hasa direct bearing 
on or overrides the order of maintenance. But the decision of the Civil 
Court in the instant case that the opposite party ceased to be the wife of 
the petitioner, does not in any way aifect the right of the wife to receive 
maintenance in view of the extended meaning of “wife?” under the Code 
which includes a woman who has been divorced by, or has obtained a 
divorce from, her husband and has not remarried. It is not the conten- 
rion of the petitioner that the opposite party was remarried and conseque- 
ntly, notwithstanding the decree of divorce, the opposite party is entitled 
to get maintenance in the present case. 

5. Mr Ghosh however contended that the decision in the divorce 
suit includes the fact that the divorce was granted on the ground of 
desertion by the wife and as such the order is liable to be cancelled. In 
support of his submission, Mr. Ghosh referred to the principles of inter- ` 
pretation of statutes. Iam not however impressed by the contention of 
Mr. Ghosh. 

6. In the instant case it is not the question of interpretation of 
statute that falls for consideration but only the meaning of the word 
“decision” as appearing in section 127(2). In my considered view the word 
“decision” means the determination of a question or controversy and not 
the reasons or grounds which weighs with the Court in arriving at such 
decision. The question or controversy that arose in the divorce suit was 
whether the marriage between the petitioner and the opposite party 
should stand dissolved and the decision was in favour of the petitioner. 
The reason or the ground which persuaded or promoted the learned Judge 
to come to the said decision was the desertion by the wife. The ground 
of desertion therefore was not the decision itself but reasons for such 
decision. ‘ A 

7. The matter can be viewed from another angle. Under section 
4l of the Indian Evidence Act the judgment and decree passed in the said 
Civil suit is a conclusive proof of the fact that the opposite party has been 
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divested of her legal status of a wife but not of the reasons for which she 

, has been so divested. Under section 125(5) of the Code the Magistrate 
can cancel an order of maintenance on proof that any wife, in whose 
favour an order has been made under that section, is living in’ adultery, 
or that without sufficient reasons she refused to live with her husband or 
that they were living separately by mutual consent. In the instant case 
the contention of the petitioner was that the wife deserted since 1970 and 
this contention was accepted by the Civil Court while passing the decreo. If 
the petitioner intended to have the order of maintenance cancelled on that 
ground it could be only on proof of the said fact. Needless to say, the 
fact was required to be proved independently in a proceeding for that 
Purpose as under section 41 of the Evidence Act the fact of desertion, 
on which the decree of divorce is rested will not be a conclusive proof. 

8. In any view of the matter therefore the contention of the peti- 
tioner raised in this application cannot be accepted. The application accor- 
dingly fails and the Rule is discharged. 

N. C. S. 





[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mt. Justice Chittatosh Mookerjee 
Decision : July 17, 1979 
Reyrolle Burn Ltd. ees „ee © Petitioner 
Versus 

The Employees’ State Insurance Corporation & Anr. ...Respondents* 

Employees’ State Insurance Act, 1948, sec. 2(22)— Whether incen- 
tive bonus paid to employees was covered by ‘‘wages”— Whether any contri- 
‘bution is payable by employer to the Employees’ State Insurance 
Corporation i 

There was a Memorandum of Settlement between the petitioner and 
its workmen for resolving outstanding disputes. The Conciliation Officer 
Govt of West Bengal also signed the said Memo. The said Memorandum 
contained detailed provisions relating to payment of incentive bonus to the 
workmen. Petitioner contends that the incentive bonus paid by it to its 
employees is not wages and therefore no contribution is payable by the 
petitioner under the Employees’ State Insurance Act 1948, to the Emplo- 
yees State Insurance Corporation. 

HELD: In terms of the tripartite agreement, Incentive bonus pay- 
able by the petitioner to its employees had become one of the terms of 
their employment within the scope of the first part of the definition of wages 
in sec. 2(22) of the Employees’ State Insurance Act 1948. In the present 
case, the incentive bonus was payable as a part of the contract of 


*C. R. No. 3678 (w) of 1973. 


~ 4 
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employment and -its payment may also be considered as “other additional 
7 remuneration” within the meaning of the third part of’ the definition of 


“4 j 


f make contribution, under the Employees’ State Insurance Act in respect: 


~ 


- The Rule is discharged.’ © >. 
Cases referred to :— i 


“wages” The incentive bonus payable in thé instant case was part of weges ` 
of the. ‘employees. and therefore the petitioner as the employer was liable to - 


; of such payment of incentive bonus. ee AO ig ttn (Fara e : 


om Regional Directór, W. B. Region, E- s. I: C. & Ors. p: -Bengal 3 5 


Potteries Ltd, 1978 Labour and Industrial cases 793 | 


(2): Bengal Potteries Lid. v v. Regional. Director, W.B. Region, E. Sy I: C. o7 


‘& Ors. 1973-Lab. & Indus. Cares 1328- ` 
3) M/s. Hindusthan Metors Lid. y. E. S., L. Corporation &, Ors, 1979 
- (1)-CLJ 503 3 


(4) - M|s. Braithwaite & Co. (India).Ltd. v. . The ‘Employees Siale: Is. ae 


surance Corporation, AIR 1968 SC 413 


(3) The Employees’ State Insurance Corporation v: v. M/s. ‘Braithwaite = 


. & Co, Ltd., ILR 1966 (2) ‘Cal. 140. 7- A 


7 (6) E. S. T» Corporation, Hyderabad v. Aridhra ` Pradesh “Paper Milli pe: 


È ~- Ltd., AIR 1978 Labour and Industrial Cases 19 


Tapas Kumar Banerjee and Malay Kumar Ghosh eee cae ` for Petitioner S 
-Debesh Chandra Mukherjee RE E R -< for Respondent no.l . 
` Ramendra Nath Dutt no aTa ee - for ee no. 2 ~- 


The judgment of the Court was. follows : =. 


; The petitioner company, at the material time had a age: ‘at No. 99, a x 
Dr..Abani Dutta Road, Howrah. It is, undisputed that- the Employees’: oan y 
State Insurance Act, 1948 (hereinafter called the said Aet) applied to. 


ame said factory of the petitioner and the persons-- employed ” ‘therein were 
“employees” as defined by Section 2(9)--of the said : ‘Act. The petitioner 
has claimed - that ‘it had -been regularly ` depositing contributions in 
-respect of the? “wages” paid to the said employees in accordance with the. 
provisions of:the Employees’ State Insurance Act.’ i 
- 2- On June 8, 1970 there was a Memorandum of’ Settelemedt between 
` the petitioner company and its workmen for ‘resolving outstanding disputes. . 
The Conciliation Officer, Government of West Bengal also signed the 


-said Memorandum of Settlement. -.It is not necessary for the present purs ay 


pose’ to refer to the terms of the, said settlement relating to grade, scales `of > 
pay, dearness allowance ’ etc.. The Term No. 54 ‘of the said settlement - 
provided “‘the incentive schenie shall be as detailed id Annexure’ II”. The. 
"-Annexure III to the ‘said Memorandum of Settlement contained detailed | 


provisions relating to payment of incentive. bonus. both- for hourly tated 7 


workers and for. monthly. paid staff and sub<staff.. ; 
3. `The case of the petitioner was that.the said henhen oduct 
bonus paid by itto its employees , was, not “wages? and therefore, no” 


2 - aes ne Pe Ss Heke S 
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- contribution was payable by the petitioner under the said Act to the Emp- 


loyees’ State Insurance Corporation. On the other hand, the Employees’ 
State Insurance Corporation claimed that the said , ineentive/production 
bonus paid to petitioner's employees was covered by the expression ‘wages’ 
defined in Section 2(22) of the said’ -Act and therefore, the Corporation 
repeatedly demanded immediate payment of the contribution upon the 
said incentive bonus ‘and threatened legal action in case of default of 
making such contribution. The petitioner has ‘obtained the present Rule 
inter alia, for.commanding the respondent No.1 not to demand contri- 
bution to the Corporation in respect of the- incentive bonus paid by the 
petitioner to its workmen and further for commanding them not to enforce, 
execute, proceed with the demand notices for enforcing payment of contri- 
bution upon the incentive bonus paid by the petitioner to its workmen. 

4. Mr. Tapas Banerjee, learned advocate for the petitioner, has sub- 
mitted that the incentive bonus paid by the petitioner was not ‘‘wages’’ as 
defined in Section 2(22) of the said Act. He further submitted that the 


, point whether or not incentive bonus was wages -has been now settled by 


the decision of S. C. Ghose.and R. N. Pyne JJ. in (1) Regional Director, 
W. B. Region, E. S. I. C. and others v. Bengal Potteries Ltd. 1978 Labour 


_ and Industrial Cases 793. . The Division Bench in the said case had dismi- 


ssed the appeal preferred by the Regional Director of the Employees’ 
State Insurance Corporation against the Judgment of Sabyasachi Mukherjee. 
J. in (2) Bengal Potteries Ltd. v. Regional Director, W. B. Region, E. S. 


- I. C. and others 1973 Labour and “Industrial Cases 1328. The learned 


advocate for the petitioner in this connection has also placed reliance upon 
the judgment of N. C, Mukherji and Guha JJ. in (3) M/s. Hindustan 
Motor’s Lid. .v. E. S.I. Corporation & Others 1979 (1) CLI 503 N C. 
Mukherji and Guha JJ. ia M/s. Hindusthan Motor’s case (supra), held that 
over-time payments were not wages under the Employees’ State Insurance 
Act.- The other submission of Mr. Banerjee, learned advocate for the peti- 
tioner, was that a dispute having arisen between the petitioner company and 
the corporation as to whether the incentive bonus paid to employees of the 


_ petitioner was wages and whether any contribution in respect of the said 


incentive bonus was payable‘by the petitioner, the Corporation ought to 
have referred the said dispute to the Employees‘ Insurance Court 
for decision under Section 75 of the: Employees’ State Insurance Act, 
1948. 
` 5. I may first take up the. consideration of the aforesaid point 
regarding reference of the aforesaid dispute under Section 75 of the Act. 
In may view, the petitioner is not entitled to urge the above point. The 
petitioner company in.the present Rule has raised the point that the incen- 
tive bonus not being “wages” as defined in Section 2(22) of the said Act, 
the respondents should be commanded not to enforce payment of contri- 


bution by the petitioner in respect of such incentive bonus paid to its 


` 


i x 
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employees. Secondly, Mr. Banerjee has not disputed that his client itself 

could have instituted a proceeding under Section 75 for decision upon the ` 
above dispute by the Employees’. Insurance Court. Therefore, the 

petitioner cannot pray that the Corporation should be commanded to. 
institute the said proceeding before the Employees’. Insurance Court. It 
is not relevant to consider the further question whether or not the 
Employees’ Insurance Court can grant interim orders regarding payment 
of contribution pending decision on the dispute as to whether such con- 
tribution is payable by an employer. 

6. I may now proceed to consider the jbte of the petitioner 
that incentive bonus paid by it to its employees -was not wages and therefore 
nò contribution under the Act, was payable'in respect-of such incentive 
Bonus. . The, term “wages” under Section 2(22) of the said Act bas four 
parts :— 3 i 
f (i) - All remuneration paid or payable in cash under express or 
iplied terms of contract of employment ; 

Gi)- Any payment to an employee in respect - of any period of 
authorised leave, lock out, strike which is not illegal or lay off ; 
(iii) Other additional remuneration if eny paid at intervals not 


exceeding two months ; and- é 
(iv) Payments specified in sub-clauses (a) to (d) ace not included 
in the terms ‘ ‘additional remuneration” ` 


7. Mr. Debesh Mukherjee, learned advocate for the respondent No. 
i has submitted that incentive. bonus payable to’ the petitioner’s émployees 
in terms of the aforesaid tripartite agreement should be considered as one 
of the terms of their employment. Alternatively, Mr. Mukherjee has 
submitted that such incentive bonus was an additional remuneration. 
within the meaning of Section 2(22) of the said Act.. Therefore, according 
to Mr.. Mukherjee, in either view of the matter the petitioner company '- 
-was liable to make contributions to the Corporation in respect of the 
incentive bonus paid to its, employees. 
8. The Supreme Court in (4) M/s. Braithwaite’ and Co. (India) Led. 
v. The Employees’ State Insurance Corporation AIR 1968 SC 413, reversed 
<a decision of this Court reported in (5) ILR 1966 (2) Gal. 140 and held that . 
Inam paid to the workmen of the appellant company under the Inam 


” Scheme initiated on 28th December, 1955. was not “wages” as defined 


in Section 2(22) of the said. Act and, therefore, no contribution was 
payable by the company in, respect thereof. In (4) M/s, Bratthwaite and 
.Co. (India) Ltd.’s case (supra), both the Employees’ Insurance Court and 
thé High Court held that Znam paid uider the scheme in question was 
covered by the term ‘‘remuneration” used in the definition of wages. But 
the Employees’ insurance Court beld. that payments of Inam had nothing 
to do with the terms of employment of the workmen whereas the High 
Court held that this remuneration was paid-and became payable if the. terms 


© 
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of the contract of employment express or implied were fulfilled. The 
Supreme Court reversed the decision of the High Court. After- examining 
the features of the scheme, the Supreme Court held that remuneration pay- 
able by way of Inam did not become a term of the contract of employment 
express or implied. In Braithwaite Co.’s case (supra), thé original terms 
of contract of employment did not contain offer of any reward or prize 
to be paid for any work done by the employees. Upon examination of 
the terms of the incentive scheme which was introduced at a later stage, the 
Supreme Court held that the right to receive Jnam did not become an 
implied condition of the contract of employment. The main reason given 
was that the employer had reserved the right to withdraw or vary the 
conditions of the said scheme without assigning reason and without agree- 
ment from thé employees concerned. Another reason given by the Supreme 
Court was thata condition of the scheme was that Jnam might become 
non-payable even if production target was not achieved for reasons for 
which the employees were not at all to blame. Such exemption 


from ‘payment of Inam on grounds for which the employees could 


not be blamed and for which the employer itself might be responsible, 
showed that the payment of Inam was not enforcible as one of the terms 
of the contract of employment. 

9. Thus, in order to consider whether payment of incentive bonus 
was a term of employment of the employees concerned, the court may 
examine the original terms of their employment. But in case the said 
terms of employment were silent, the same would not be decisive. The 


‘Court may then proceed to consider whether or not* by a subsequent 


agreement between the employer and the employees incentive bonus became 
payable. Stich agreement may be either express or implied. Where the 
terms of a particular incentive bonus scheme show that the employer 
unilaterally and gratutiously offered to pay incentive bonus and at the 
same time reserved his right to withdraw or vary the terms of the incen- 
tive scheme without consent of the employees, such incentive bonus 
scheme cannot form part of the terms of employment express or implied. 
But when incentive bonus is payable in terms of agreement made either 
at the time of commencement of employment or at a subsequent stage and 
such provision for incentive bonus is not liable to be withdrawn or varied, 
the incentive bonus must be considered to be payable in terms of employ- 
ment. We may note thatin Braithwaite Co’s case (supra), the Supreme 
Court did not consider whether the Inam payable in the said case was 
included in “‘other additional remuneration” and confined their decision 
to the interpretation only of the first part of the definition of “wages”? in 
Section 2(22) of the Employees’ State Insurance Act, 1948. 

10. The two schemes respectively considered in Braithwaite Co.’s 
case (supra) and in Bengal Potteries case (supra), contained express stipula- 
tions that the payments of Inam in one case and bonus in another will not 


“ 
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‘ors pale of contracts of employment. Sabyasachi Mukharji,-J. “in his 


judgment in Bengal Potteries case (supra), quoted the provisions of the” 
scheme which stipulated that for the purpose of computing other benefits, 
like Provident Fund, Gratuity, Statutory Leave, E. S. I. benefits, profit 


" sharing’ bonus etc., the incentive bonus paid under the” scheme shall not 


be considered as the part of the wages. According to the -Learned Single 
Judge, incentive bonus could not be.dlso considered as an additional remu- 
fieration because. in the said case the payment of the incentive bonus was 


not a part of the terms of contract of employment. The incentive “ponus _ - 


-in the said case was payable for additional work and not for performing ` 


- works done under the contract. of employment.. S. C. Ghose and R. N. 


“Pyne; JJ. in The Regional ‘Director, W. B. Region, ES. I. Corporation & 
Ors.’s case (supra), dismissed the appeal and affirmed the above judgment 
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pe 


of Sabyasachi Mukherji, J. © Is may be pointed | out that Ghosh J. in pain- .. : 


graph (21) of iis jodgment emphasised that the incentive bonus scheme `. 


in Bengal Potteries case (supra) was not a statutory settlement and bonus 


_was earned on extra work done as and by way of reward. Therefore, . 


-the payment ‘of incentive bonus which depended. on the doing ‘of ‘certain 
minimim quantity of normal work, according to Ghosh, J., cannot ‘be 
included either in the first part or the third part of the: : definition” 
"of “wages”? under the Act. On ïnterpretation of the scheme in Bengal, 
Potteries" _case (supra), the ‘court held, that, an employee was not 


. entitled’ as a matter of right to receive incentive bonus.. The ‘said Tight,” 


_ depended on the performance of a minimum percentage of normal workload 


bas 


“and gradually increase of- such performance of work. Thirdly, ‘the incentive - 


: bonus-under consideration in the said _ case > could be withdrawn ‘totally 


or modified at the option of the, employer. - 
11.. Imay refer to the Full Bench decision ‘of the atta Pradesh 


High Coiirt in (6) Æ., S. I. Corporation, H, ydarabad v. Andhra Pradesh Paper. . 


“Mills Ltd. AIR 1978` Labour and Industrial ‘ Cases. 19, which had differed. 
- from the views of Sabyasachi Mukhasji, J. in Bengal Potteries’ case (supra), 

that ‘other additional remunerations’-in the third-part of the definition of 
“wages” -in Section 2(22) of the Act must be paid- as a part- of the terms 
of contract of employment. The reason given -by the Full Bench of - the 
Andhra ‘Pradesh High Court in holding that the incentive bonus payable .. 


-io the’ said case came within the ambit- of other . additional remuneration a g 


_may be: found in paragraph (19) of their judgment (at page. 26). According ` 
to the Full. Bench, “the word ‘otber’ appearing at the commencement of 
| the third part of the definition of wages under Section 2( (22) indicates that- - 


A it must be remuneration or ‘additional remuneration other than the remu- 


neration which is referred to in the earlier part of the definition, . viz., all 


remuneration . paid or payable,.i in cash to an employee, if the terms of the. ae 


: contract, of employment, express or implied, were fulfilled...” The Full 
Bench in the said casé emphasised ‘that under the third part of. the definition 
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; Soe 
“of, “wages” it is the actual factum of payment which counts because 
the word used is ‘paid’ as distinguished from ‘paid’ or ‘payable’. The 
moment any additional remuneration is received at intervals not exceeding 
` two months, it peconics “wages” by virtue of the third part of the definition 
of “wages”. 

12. S. C. Ghose and Pyne, JJ. in their appellate decision in Bengal 
Potteries’ case (supra), in paragraphs (21) and (23) of their judgment 
had disagreed with the above Full Bench decision of the Andhra Pradesh 
High. Court regarding the meaning of ʻother additional remuneration’. 
According to the Division Bench ‘other additional remuneration’ -must 
be ofthe same-nature as remuneration mentioned in the first part of 
the definition of ‘‘wages” in Section 2(22) of the Act. 

13. In the light of the above decision of the Supreme Court in 
Braithwaite Co.’s case (supra) and of this-court in Bengal Potteries’ case 
(supra). I may now proceed to examine the terms and conditions under 
which the incentive bonus was payable to the employees of the petitioner 
company. In the first place, the incentive bonus was payable as a term of 

.a tripartite agreement which was statutorily binding updén the parties (vide 
Section 19 of the Industrial Disputes Act). Unlike the terms of Jnam 
payable in Braithwaite Co.’s case (supra), or the incentive bonus payable 
in Bengal Potteries case (supra), incentive bonus payable by the petitioner 
company to its employees was.not dependent upon its unilateral decision. 
Secondly, the tripartite agreement between the petitioner company and its 
workmen did not contain any provision for withdrawal or varying the 
terms of the said incentive scheme without consent or agreement of the 
employees. I have already pointed out that the ratio-decidandi ın Braith- 
walte Co’s case (supra) was that the employer made, one-sided promise 
to pay Inam and therefore, no right had accrued to the employees to 
receive Jnam as án implicit condition of their.contract of employment. 
In the instant case, the incentive bonus payable was not one-sided but 
right to receive such bonus was an integral part and parcel of the tripar- 
tite agreement referred to above. The petitioner as employer was, there- 
fore, not entitled under the said agreement to withdraw the said incentive 
bonus at its discretion without assigning any reason nor could the petitioner 
‘vary its.conditions without agreement from the employees concerned. 
Further, in the tripartite agreement made between the petitioner company 
and its workmen, tkeie is no condition that the said incentive bonus will 
not form part of the terms of employment unlike the provisions to the 
said effect contained both in Braithwaite Co.’s case (supra), and in 
Bengal Potteries’ case (supra).~ Upon interpretation of the terms of the 
aforesaid tripertite agreement, I hold that the incentive bonus payable 
by the petitioner to its employees had-become one. of the terms of their 
employment within the scope of the first part of the definition of “wages” 
in Section `2(22) of the Act. ~In the present case, the incentive bonus 


` 
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was payable-as a part of the contract of employment. Therefore, - the said 

payment of incéntive bonus may be also considered as ‘other additional 
remuneration’ within the meaning of the third part of the said definition of | 
“wages”. In considering whether a payment: forms part of the wages, we 

need not confine our consideration only to the original terms of employ- 
ment, i.e. the terms subsisting at the date of appointment or -engage- 
ment., The said terms were obviously subject to variation by agreement - 
and by statute. JI have found that as a result-of the aforesaid tripartite 
agreement, incentive bonua became payable to the employees of the 
petitioner company as one of the terms of their employment. Therefore,” 
the decision of the Division Bench and the learned Single Judge in Bengal 
Potteries’ case (supra), are distinguishable on facts. I, accordingly, 
conclude that incentive bonus payable in the instant case was part of wages 
‘of the employees and therefore, the petitioner as the employer was liable _ 
to make contributions under the Employees’ State Insurance Act in respect 
of such payment of incentive bonus: 


14 During the hearing of this Rule, the OEA company filed 
an affidavit affirmed by its Chief Executive on 5th July, 1979 giving details 
of the incentive scheme. Itake it that this affidavit elaborated the provi- 
sions of the tripartite agreement included in its Annexure III relating to the ` 
payment of incentive bonus: “It is unnecessary for me to examine in detail 
the contents of the said affidavit. There is no assertion in the affidavit 
that the incentive bonus scheme under the tripartite agreement, was liable © 
to be withdrawn or varied. Further, even the right of the petitioner as 
employer to announce every month the incentive scheme was derived from 
the tripartite agreement. In view of the tripartite agreement itself, I am 
bound to reject the assertion of the petitioner made in paragraph (11) of the 
said affidavit that no worker covered by the scheme had any right to claim 
incentive bonus as such. The said affidavit dated Sth July, 1979 meiely 
attempts to prove that the incentive bonus could be claimed on fulfilling 
the scheme announced for the particular month and not otherwise. The 
points raised in paragraph (11) of the said affidavit so far as they are 
not consistent with the tripartite agreement referred to above cannot 
prevail. Ido not, however, propose to examine the correctness or other- 

` wise of each of these assertions ‘because the workmen employed by the 
` petitioner are not parties to the Rule and any dispute between the petitioner 
and its workmen regarding the terms of payment’ of incentive bonus can- 
not be finally decided. -if necessary, it may be hereinafter adjudicated 
“according tothe machinaries laid down by. the Industrial Disputes Act. 
However, as already stated, I-have found in the instant case, the incentive 
‘bonus was payable as a part of wages as defined in Section 2(22). There- 
fore, the Rule should fail. I have not considered the effect of the recent 
Division Bench decision of N. C, Mukherjee and Guha JJ. in M/s. Hin- 
dusthan Motors case (supra), because the said decision was rendered on 


N 
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the question whether or not over-time b wages was included in Section 2(22) 
Of the Act. 
15. I accordingly discharge this Rule. 


There will be no order as to costs. Let the operation `of this order 
be stayed for six weeks. 


P.R. n 


[ CRIMINAL APPELLATE JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukherji and Mr. Justice 
Sudhindra Mohan Guha 
Decision: April 20, 1979 
Ani] Chandra Chowdhury 


i we Appellant 
Versus 

The State Respondent* 

Special Court Act — ‘Whether PNE E — Whether offence is in res- 
pect of Government money. 

Indian Penal Code. secs. 420, 468, 471 and 511—Whether charge 
under sec. 468 and conviction thereon are illegal Whether charge proved 
beyond reasonable doubt. 

Accused is an employee of the Durgapur Steel Plant. Prosecution 
case is that the accused attempted to cheat D. S.P. Authorities to 
the extent of Rs. 698.50 by submitting a false claim for „travelling 
allowance and for using a false money receipt as genuine in support 
of hjs claim. He was charged under secs. 511/420 and 471/468 of the 
Indian Penal Code. The learned Judge, Special Court convicted and 
sentenced the accused to suffer six months rigorous inprisonment. Accused 
preferred an appeal to High Court and contended (1) that provisions of 
the Special Court Act would not apply because it was not established 
that his offence was with regard to Government money, (2) that the 
charge framed under- secs. 471/468 I. P.C. was misconceived because 
the case was not that he committed forgery but that he attempted to cheat 
by using a forged document and (3) that the charge under sees. 511/420 
was defective and was not satisfactorily proved. 

HELD: The very fact that Durgapur Steel Plant is a Government 
Company leads -fo the concluston that the money which the company deals 
with is Government money, so that the provisions of Special Court Act 
are applicable. (Para 5) 

When the allegation is that the accused attempted to commit the 
offence of cheating and for that purpose used a forged document knowing 
it to be forged, then the accused could not haye been charged under sec. 
471/468 I. P.C. The conviction under sec. 471/468 is illegal. (Para 6) 

. On a consideration of the entire evidence on record it is held that the 

*Cr. Appeal No. 285 of 1973. 
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money receipt which was submitted by the accused with his T. A. Bill is — 
not a genuine document. The allegation against the accused so far as the 
© charge under secs. 511/420 I. P. C.is concerned has been proved beyond 
reasonable doubt, (Para 8) 

(1) Subodh Ranjan v. S. F. Chemicals Ltd , AIR 1957 Pat. 10 

(2) State y. B. L. Ohri, ATR 1967 Pat. 441 

(3) S. K. Debnath v. M. & A. Machinery, 72 CWN 144 

(4) Malik Ram v. Hincusthan Cables, 72 CWN 398 

(5) A. B. Biswas v. Hindusthan Cables, 722 CWN 410 | 
Dilip Datta, Ajoynath Mukherjee, Sobhendu Sekhar Roy 
and Ranjit Kr. Dusta . suf sii ria i Jor Appellant 
Durgapada Dutta and A. K. Paul Ia A for the State 


The judgment of the Court was as follows :-- 


Mukherji, J. : This is an appeal against an order of conviction dated 
"29.6.73 passed by Sri A.K. Nayak, Judge Special Court, Burdwan in 
Special Court case no. ! of 1971 under Sections 511/420 and 471/468 of | 
the Indian Penal Code and sentencing the appellant to suffer rigorous 
imprisonment for six months on each court. It was ordered that the 
“sentences were to run concurrently. $ 

2. The prosecution case is ‘that the accused Anil Chandra Cho- 
wdhury‘a ‘class HI employee in the machine shop at Durgapur Steel 
Plant, in October,. 1969 attempted to cheat the Durgapur Steel 
Plant Authorities to the extent of Rs. 698.50 by submitting a false 
claim for reimbursement of his travelling allowances claiming that he had 
travelled along with the members of his family from Andal to Lucknow 
and back in the First Class by railways and for using a false money 

receipt as genuine in support of his claim as aforesaid. It ia alleged that 
the accused committed offences under Sections 511/420 I.P.C. and 471/468’ 
LP.C,. 

3. It is the prosecution case that the accused was working as a 
class II] employee in the wheel and Axle Plant, Axle Machine Shop in 
October, 1969 and onwards. It isthe further prosecution case that the 
employees of the Steel Plant are entitled to avail themselves of the leave 
travel concession entitling them to reimbursement of the full fare for 
their journeys both ways from the Headquarters to a distance sitùate 
within 730 kilo meters, on -actual proof thereof. An employee is-also - 
entitled to an advance for the proposed journey and to leave for the said 
purpose. The accused took leave from 15.10.69 to 31.1.69 under leave 
travel concesston scheme declaring the proposed place of his visit at 
Lucknow with his wife, three daughters. one son and accordingly withdrew 
an advance of Rs. 535/- towards that end in view on 16.9 69 on the basis of 
calculation of his First Class fare from Andal to Lucknow with the 
members of his family to be Rs. 657.50. On 8.11.69 the accused 
submitted a bill under his signature claiming a total sum of Rs. 698.50 
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as the First Class fare from Andal to. Lucknow and back together with 
incidental charges for himself, his wife, three daughters and a son. It is 
l alleged that the accused produced a false money -receipt dated 15.10.69 
purported to. have been issued to him from Andal railway station fer the 
sale of First Class railway. ticket from Andal to Lucknow and back in 
support’ of his claim for T.A. Bill knowing or having-reason to believe the 
same to be false. According to: „the prosecution, no such receipt was issued ` 
_ to the accused, but a money receipt bearing the same number of the same 
_ date was issued in favour of one S. D. Chatterjee for his journey from 
Andal to Puri by Third Class. It isthe further prosecution case that the 
records show no sale of any First Class ticket from Andal to Lucknow or 
any reservation in the name ‘of the accused and his family in the First 
Class, or any other Class on ‘the relevant date from Andal to Lucknow. 
It is alleged that the accused submitted a false claim for reimbursement 
falsely showing that he had travelled with his family from Andal to Luc-` 
know and back and with that end in view used a forged document, namely, 
the money receipt as genuine knowing it to be forged. According to the 
prosecution, after adjustment of the final T.A. bill he was found to have 
been entitled to rembursement of a sunv of Rs. 132.50, Subsequently, the 
offence. was detected by special police establishment on receipt of an 
information, A.B. Mukherji, Inspector attached to C.B.I., special Police 
Establishment, took. “up investigation’ after drawing a’ suo-motu FIR. 
dated 20.4.70. T.A. bill submitted by the accused and the records concerned 
of the railways were seized and after examining witnesses.and .completing 
investigation and receiving allotment from the Government submitted 
chargesheet on 29.1.71 before the learned Judge. The learned Judge took 
cognizance after examination of as many a8 13 witnesses and charges were 
framed. as ‘stated above. 


‘4. The accused pleaded not guilty to the charges and claimed to 
be innocent. The defence is that he undertook the journey to Lucknow 
with the members of his farhily on 18.10.69- and purchased tickets from 
railway guard or T.T.I., Andal. Railway Station and gota money receipt 
which was submitted along with- his T.A. bill at the time of final adjust- 
ment and reimbursement of his claim. The accused admitted that he 
availed himself of the leave travel concession taking an advance of Rs, 535/-, 

“together with necessary leave. It is the case of the accused that he had 
no knowledge that the ticket purchased’ at Andal-was false and the money 
receipt granted to him was not genuine, After charge another witness was 
‘examined, namely, the Vigilance Officer Durgapur Steel Project. All the 
witnesses, except P.W. 1, were tendered for cross examination. The learned 
Judge,-on a. consideration of the entire oral and documentary evidence 
on record ; was of the opinion that the prosecution succeeded in proving 
the charges aguinst the accused beyond reasonable doubt. Tt that view of 
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_ his finding, the learned Judge convicted and sentenced the accused as stated 
abeve. Hence, the appeal. 

5. Mr. Dilip Kumar Dutta, learned Advocate appearing on behalf 
of the appellant, raises several points. In the first place, Mr. Dutta, 
contends that, admittedly, the accused is an employee of Durgapur Steel 
Plant which is a branch organization of Hindusthan Steel Plant. There is 
no doubt that Hindusthan Steel Plant is a Government Company. But 
Mr. Dutta contends that for the application of the provisions of the 
Special Court Act it will have to be established that the allegation against 
the accused that he committed some offence was with regard to Government 
Money. Mr. Dutta submits that true that Durgapur Steel Plant,. -or for 
the member of that Hindusthan Steel Plant, is a Government of India 
Undertaking and a Government Company. But even then it has a 
separate legal entity and that being so, the money which the Steel Plant 
deals with cannot by any stretch of imagination be considered as Govern- 
ment money. In support of his contention, Mr. Dutta refers to a 
number of decisions, such as AIR 1957 Patna 10; AIR 1967 Patna 
441; 72 CWN 144, 398 & 410. All these decisions, no doubt, lay 
down that a Government Company has a separate and distinct legal 
entity and as such the protection of article 331 of the constitution is not 
available to an employee. None of the decisions referred to above, has 
dealt with the question whether the money which the Government Com- 
pany deals with is Government Money or not. The very fact that it is 
a Government Company can only lead to the conclusion that the money 
which the Company deals is Government money. In such circumstances, 
we are unable to accept the contention of Mr. Dutta and we are of 
opinion that the provisions of the Special Court Act are not applicable 
in the present Case. i 

6. In the second place, Mr. Dutta contends that the charge framed 
under Section 471/468 of the Indian Pena! Code is misconceived, because 
it is never the prosecution case‘that the accused himself committed forgery 
for the purpose of cheating If the accused commits forgery for the 
purpose of cheating, then the offence of 468 is complete. That being 
so, when the allegation is that the accused attempted to commit the 
offence of cheating and for the said purpose used a forged document 
knowing it to be forged, then the accused could have been charged under 
Section 471/467 I.P.C. and not under section 471/468 I.P.C. Mr. Dutt, 
in this connection, further submits that 467 isa graver ‘offence and as 
such for the charge under section 471/468 he cannot now be convicted 
under section 471/468 I..P.C. We accept the contention of Mr. Dutta 
and hold that the conviction under section 471/468 is illegal. 

7. Mr. Dutt next submits that the charge under section 511/420 
I. P. C. is also defective as it did not specify the person whom the accused 
wanted to cheat. Jn the charge, it has been stated that the accused a 
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public servant in the Hindusthan Steel Plant, a Government Undertaking 
at Durgapur, attempted to. commit the offence of cheating and in such 
attempt submitted a false bill supported by a false money receipt etc. etc. 
It is true that the particular person has not been mentioned in the charge. 
But, neveretheless, the charge as framed goes clearly to show that the allega- 
tion is that the accused attempted to cheat the authorities of Hindusthan 
Steel Plant at Durgapur. We, therefore, think that there is no defect in the 
charge and the defect, if any, has not prejudiced the accused inany way. 


8. It now requires to be seen whether the charge under sec. 
511/420 I. P. C. has been proved beyond reasonable doubt. Mr. Dutta 
contends that assuming that the money receipt marked “X” is a forged 
document there is no satisfactory evidence to ‘show that the accused 
used the same with guilty knowledge and if that is not established 
then the charge under Section 511/420 J. P. C. cannot be said 
to have been established. Mr. Dutt, in this connection, also submits 
that the learned Judge wrongly disbelieved the defence case that the 
money receipt was given to the accused by the railway authorities and as 
such, the accused could not have any knowledge that the same was forged. 
Mr. Dutta further submits that the learned Judge failed to consider that the 
alleged money receipt which was produced by the appellant was in the 
form used by the railway authorities and the same could not have been 
obtained unless it was granted by a railway servant. Let us now examine 
the evidence which the prosecution has adduced to prove the charge 
against the accused. P. W.3 the head booking clerk of Andal Railway 
Station. proves the Money Receipt No. 589572. This number is the same- 
as appearing on the money Receipt marked ‘X’. This- witness states 
that this money receipt (Ext. 3). is in F series book. While the money 
receipt marked ‘X’ appears to be of “G” series. He further states the R.B. 
Barooah, R. K. Gupta, H. L. Baul, S. N. Kundu, S. P. Sharm, A. N. 
Ganguly, D. P. Maity and N. C. Roy work under him in Booking Office 
and Parcel Office. He knows the handwriting and signature of all ef 
them. This money’receipt, marked ‘X’ is not written or signed by any one 
of them. He also proves the Foreign Blank paper ticket and states that the 
ticket (Ext. 4) shows that no ticket was issued for Lucknow on 15.10.69. 
He also proves daily train cash-cum-summary book which also shows 
that no ticket was issued “for Lucknow on 15.10.69 from Andal 
Railway Station. P. W. 4a ticket clerk deposed that the money receipt 
Marked ‘X’ not written by him, or any one of the booking clerks at Andal. 
The money receipt is of G series. But the money receipt (Ext. 3) is a F 
series. On going through the forged blank return ticket (Ext. 7) the 
witness states that on 15.10.69 no First’class railway ticket was issued for 
Lucknow from Andal P. W. 5 a ticket collector at Andal Railway station 
who gave the message for reservation in connection with 7 (seven) tickets 
including Ticket No. 089839, in the name of S. D. Chatterji for journey 
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for Andal to Puri in 3 Tier Berth. It was suggested to the 1.0. that the 
accused was standing in a quene when he was told by a railway staff that 
he would not be able to avail the journey while in a queue. The said 
railway employee took money from the accused and did supply the money 
receipt marked ‘X’ for identification. ` The witness, however. denies his 
knowledge to any of the facts stated above when the above suggestions 
were made to the I. O. The accused while examined under section 364 
of the Code states that he purchased the First Class return ticket from 
Andal to Lucknow and back. Hefurther submits that there was heavy 
congestion in the booking at Andal railway station. He got the ticket 
from a railway guard or T. T. I. He cannot say actually. He is innocent. 
Had he known the ticket to be false, he would not have purchased it. He, 
however, does not say that along with the ticket a money receipt was also 
granted. The learned Judge could not believe the defence story that 
while he was standing ın the queue a railway official approached and helped 
him in the matter of getting a ticket. The learned Judge thought that it 
also could not be believed that such a First Class ticket could be handed 
over to the accused without any reservation. Even assuming that such 2 
ticket was handed over to the accused, it cannot be believed that along 
with the ticket a money receipt was also granted by the said official. From 
the oral and documentary evidence of the railway employees in this case, 
it has been satisfactorilly proved that the money receipt, marked ‘X’ 18 not 
a genuine money receipt. Fhe fact that the accused was granted leave for 
travel and that he took advance and submitted a bill along with the money 
receipt marked ‘X’ for adjustment of his T. A. bill has been satisfac- 
torily proved by the prosecution and has also not been challenged 
by the defence. Ona consideration of the entire evidence on record we 
have no hesitation to say that the money receipt marked ‘X’ which was 
submitted by the accused along with his T. A. Bill is not genuine document. 
It is true that the money receipt marked ‘X’ appears to bein a form which 
is used by the railway. It 1s also true that the accused could not be in 
possession Of such a money receipt unless any railway employee helped 
him in the matter. We do not know why steps have not been taken to go 
deep into the matter to find out as to who 1s the person who handed over 
the money receipt to the accused. Be that as it may, in this case we agree 
with the learned Judge that the allegation against the accused so far as the 


charge under section 511/420 IPC 1s concerned has beon proved beyond 
reasonable doubt. 


9. In the result, the appeal is allowed in part. The order of convic- 
tion and sentence passed under Section 471/468 IPC is set aside. The order 
of conviction under sec. 511/420 IPC 1s maintained the sentence 1s reduced. 


The accused ıs sentenced to rigorous tinprisonment for a period of 3 months. 
He ıs directed to surrender to his bail bond and to serve out the sentence. 


Guha, J.: Iagree. 
N. C. S. =e 


1979 (2) CLJ}. - Abdul Samad Khan v. Abdul Mahit 219 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Salil Kumar Datta’ 
- Decision :. August 17, 1979 
Abdul Samed Khan ae oe .. PIF /Appellant 
` Versus 
Abdul Mahit ..Deft./Respondent* 


Evidence Act, Sec. 44— Sides a aside of decree on “sound of fraud. 

Civil Procedure Code, Sec. 1- Whether the suit is barred by res 
judicata. 

Abdul Mahit filed a suit for. partition | ‚against “Abdul Samad who 
contested the suit claiming to be the owner of the entire suit property. 
The suit was decreed. Abdul Samad filed an appeal which was also dis- 
missed. Abdul Samad then filed the present suit for setting aside the decree 
in the partition. suit and the appeal thérefrom, on the ground of fraud, 
in terms of sec. 44 of the Evidence Act. . Trial Court dismissed the suit on 
the ground of res judicata. Abdul Samad then filed the present Appeal. 

HELD: There was'no fraud committed by Abdul Mahtt, which would 
entitle the Court to interfere with the decrees passed in the earlier procee- 
dings. The provisions of sec. 44 of the Evidence Act have no application 
~ and in the state of affairs it must be held that the suit giving rise to this 
~- appeal was not maintainable on facts and also being barred by provisions 
of sec. 11 of the Code of Civil Procedure, — - 

Cases referred to :— 

(1) Belt Ram & Bros. v. Mohd. Afzal, AIR 1948 PC 168 
(2) Mahesh Chandra v. Manindra Nath, AIR 194! Cal 401 
(3) Syed Shah Gulam y. Syed Shah Abdul; AIR 1959 AP 212 
Asoke Kumar Sen Gupta .... bee .. for appellant 
Hrishikesh Ganguli nF cia r .. for respondent 
~ The judgment of the-Court was as s follows :: :— 

This appeal’ is against a judgment of affirmation. The plaintiff 
instituted the.suit for a declaration that the decrees in Title Suit No. 2 of 
1969 and the-decree of dismissal on appeal in Title Appeal No. 1113 of 

1971 dated 7.9.71 and 30.3.72 respectively were fraudulent, null and void 
~ and not binding on him. There are other incidental prayers for’ injunc- 
tion restraining the defendant from taking any steps for executing the 
decree for costs:or from making the- ‘Preliminary: decree final or from execu- 
ting the decree if made final. 

2. It appears that the defendant filed Title Suit No.2 of 1969 in 
the Third’ Munsif’s Court at Alipore against the plaintiff for partition of 
the sult property claiming his eight annas share therein. The suit was 
con fested by the defendant who is the appellant before me contending that 
he is the owner of sixteen annas share in the property. The suit, how- 
ever, was decreed’ and an appeal therefrom. was dismissed. It appears 

* Appeal from Appellate Decree No. 684 of 1977. 


“ 


` 
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that in the appeal an application was filed by the present appellant under 
order 41 rule 27 of the CP Code for admission in evidence of certain 
documents but the prayer was rejected by the said appellate court. 


3. The plaintiff thereafter has brought the present suit alleging that 
the defendant, who was the plaintiff in the aforesaid partition suit, had 
suppressed certain documents of title from court which would show that 
he had no share at all in the suit property. It1s stated that by reason of 
the said suppression a fraud was committed which entitled the appellant 
to institute the connected suit for setting aside the decrees in the partition 
suit and the appeal therefrom. Reliance was placed on section 44 of the 
Evidence Act which provided that any party in a suit or proceeding may 
show that a judgment, order or decree relevant under section 40, 41 
and 42 was delivered by a court not competent to deliver it or was 
obtained by fraud and collusion. 

4. The Trial Court dismissed the suit holding that the suit was ° 
barred by res judicata and the said decree has been affirmed on appeal. 
The present appeal is by the plaintiff in the suit who was -the defendant in 
the partition suit agaist the aforesaid decision. 

5. Mr. Sengupta appearing for the appellant relied on section 44 
of the Evidence Act and submitted that in view of the fraud committed 
by the respondent he was entitled-to the relief claimed in the suit, namely, 
for setting aside the decrees passed in the partition suit. He referred to 
the decision in (1) Beli Ram & Bros. v. Mohd, Afzal, AIR 1948 PC 168 in 
which it was held that if the previous suit was not brought by the 
guardian of the minors bonafide but was brought in collusion with the 
defendant and the suit was a fictitious suit, a decree obtamed therein 18 
one obtained by fraud and collusion within the meaning of section 44 of 
the Evidence Act and such decree would not operate as res judicata. He 
also referred to the decision in (2) Mahesh Chandra v. Manindra Nath, 
AIR 1941 Cal. 401 in which it was held that when there was gross and 
palpable negligence of guardian-ad-litem resulting in a decree adverse to 
the minors, the minors could sue to set aside the decree and neither sec- 
tion 2 and section 44 of the Evidence Act, nor section 11 of the Code of 
Civil Procedure barred such a suit. He also referred to the decision in 
(3) Syed Shah Gulam v. Syed Shah Abdul, AIR 1959 A. P. 212. In this 
case it was held that a decree can always be impeached on the ground of 
fraud. Whether it is by consent, exparte or on contest. 


6. The question material for consideration here is whether a decree 
obtained by the respondent was through fraud. Fraud has not been defined 
but it appears from section 17 of the Contract Act that any of the follo- 
wing acts committed with the intent of deceive another party to induce 
him to enter into the contract would be fraud, namely, (1) the suggestion, 
as a fact, of that which is not true by one who does not believe it to be 
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_ true ; (2) tho`active concealment ofa fact by one having knowledge or be- 


lief of the fact ; and also, infer alia, (3) any other act committed to deceive 
or any act or omission as the law specifically declares to be fraudulent. In 
the instant case the respondent filed a partition suit on the basis of certain 


- Claims made by him. The: appellant as defendant in that suit filed his 


written statement and defended the suit and further there was a contested 
hearing on evidence. On the evidence there was a judgment adverse to the 


appellant. The appellant thereafter preferred an appeal and also sought 


to introduce as additional evidence certain documents which was, however, 
not allowed. The appellate court :on the materials dismissed the appeal. 
In this state of affairs, it is not possible to, hold that there was any fraud 
committed by the respondent on the appellant in respect of the proceedings 
in the suit. There wasno direct inducement or representation by the 


` respondent of any fact to the appellant and the’ respondent on the basis 
of his pleadings asked for ‘adjudication in a competent court of his rights - 


in the Properties in suit. The appellant who suffered from no disability 
had availed of the full and ample opportunity to contest the claim which 
he did by filing written statement and also adducing evidence in support 
of his case and there was also a.‘contested trial, where the witnesses were 
examined and cross-examined. Thereafter the judgment followed decreeing 
the suit which the appellant thinks is adverse to his right. The appellant 
thereafter preferred an appeal and also sought to adduce additional evide- 


‘nee which was not permitted. Thereafter the decree of the appellate court 


followed, where it rested as no other steps were taken by the appellant. 
In'this state of affairs, it is impossible to hold that there was any fraud 
committed by the. respondent on the appellant which would entitle the 
court to interfere with the decrees passed in the earlier proceedings. ‘The 
provisions of section 44 have no application and in this state of affairs it 


must be held that the suit giving -rise. to this appeal was not maintainable 


, on facts-and also being barred under the. provisions of section 11 of the 


Code of Civil Procedure. ` haat o se Si i 

Fhe appeal, in the circumstances, fails and, is dismissed. There will 
be no order as to costs. ae 

P. R. l 


a 
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' [CIVIL APPELLATE JURISDICTION} 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
y A Ramkrishna Sharma 
Decision: July 27, 1979 


“ef Dr. Amar Prasad Goopta 5 ww d,s, .. (PIAf.)/Appellant 


3 : Versus ` 
Arun Kumar Shaw... Ia A ...(Deft.)/Respondent* 
* Appeal from original Decree No. 887 of 1965. 
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Transfer of Property Act, 1882, sec. 109— ARRE of transferee co- 
extensive with that of transferor. 

Eviction— Can there be eviction of a lessee Bon a portion of the 
premises leased to him. 

Apportionment of rent— Has it the effect of severing. the tenancy. 

- West Bengal Premises Tenancy, Act, 1956, sec. 2(f)—Can undemarca- 
ted portion come within the meaning of premises. 

Notice to quit by one of the landlords, if, legal and valid. ` 

On a partition of the joint family properties, major part of-shoprooms 
‘in premises No. 1A, Chowringhee was allotted to the plaintiff and a small 
„portion thereof to his brother Rabi Prasad. Defendant wás a- monthly 
' tenant of the said premises under all the co-sharers of the said premises 
at the monthly rent of Rs. 902. It was arranged that the defendant would 
pay the plaintiff Rs. 800 per month as rent. The defendant paid the said- 
amount to the plaintiff for a few months but. made defaults in payment ` 
. for 7 months. Plaintiff served a notice to quit and to deliver up vacant 
possession.. Defendant did ,ñót comply. Plaintiff instituted a suit for 
_ eviction, Defendant pleaded that the original tenancy remajned a single 
tenancy of which only the rent payable to the ‘plaintiff and ‘Rabi Prasad 
was apportioned and that suit for eviction of the defendant from'a portion . 
of his tenaney was not maintainable. Trial Court held that; the notice was 
‘valid, that the defendant was a defaulter, that the original tenancy was 
continuing, so the suit was bad for partial eviction. He dismissed the 
suit. Plaintiff ‘preferred an appeal to High Court and contended that in 
accordance with the provisions of sec. 109 of the Transfer of Property Act, 

on transfor of the portion of the premises to the plaintiff, plaintiff acquired 
all the rights of the original lessora~as to the, paft of the premises allotted 
to him, including right to evict the tenant from-the part transferred. 

HELD: Under seé. 109 of the Transfer of Property Aet, the trans- 
feree. of the pari of the premises acquires all the rights of the lessor. The 
lessor cannot evict the lessee from a part of the property leased. No court 
shall pass a decree for partial eviction. Indeed a suit for partial-eviction is 
not maintainable. Section 109 of the Transfer - of Property Act has not 
~ conferred on the transferee any right to evict a lessee grem part of the 
property. (Para 7) 

Apportionment of rent ‘did not have the effect of severing the tenancy. — 
Tenancy was not split up and no new tenancy came into existence for the 
part of the premises allotted to the plaintiff. f `` (Para8). 

In the instant case there was no demarcation of the portion allotted 
to the plaintiff. Norice to quit does not specify the plaintif’s portion nor 
any specification was made in the plaint- In these circumstances court 
cannot pass any effeci{ve decree. Sucha portion which is yet to be deter- - 
mined is not a premises within the meaning- S sec. 2f) of the West 
Bengal Premises Tenancy- dct, 1956. j , (Para Io) 
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A notice to quit by, one of the landlords in. respect of a part of the 
premises isa bad notice. 


Appeal is dismissed. ~^. ee {Para Il) 
Cases referred to :— . ` 

{1) ‘Shankar Shaw v. Anukul Ch. Bose, 71 1 CWN 174 

{2) Subhas Chandra v. Radhavallabh Saligram, AIR 1972 MP 207 

(3) Sm_Durgarani Devi v. Mohiuddin, 86 CLJ 198 


RC. Deb, Dipankar Gupta & Miss Nirmila Kumari Chaturvedi . for appellant 
Sunil Krishna Dutt .. for respondent 


`S 


The judgment of the Court was as faliowss —_ 

Dutt, J.: This-appeal is at the instance of the plaintiff and it arises 
out of a suit for eviction. yo% 

2. The case of the plaintiff was' that on a partition among the 
plaintiff, his brother Rabi Prasad Gupta and the. heirs of his other two 
brothers, Ramaprosad and Hariprosad, the shop rooms comprised in 
premises no. I/A, Chowringhee Road, Calcutta -were allotted to the plaintiff 
and his said brother Rabi Prasad Gupta, the major portion being allotted 
to the plaintiff and'a small portion to his said brother Rabi Prasad. It 
was the plaintiff’s case that after the partition, it was mutually agreed by 
and between the parties that the defendant who was a monthly tenant in 
respect of the said premiscs under all the co-sharera from before the 
partition at a monthly rent of Rs. 902/- would pay to the plaintiff Rs. 800/- 
per._month as rent with effect from the ist day of May, 1962 for the por- 
tion of the shop rooms allotted to him. The defendant paid rent to the 
plaintiff at the rate of Rs. 800/- per month up to June, 1962. It was alleged 
that the defendant defaulted in payment of rent from the month of July 
1962 up to'the month of January 1963. He also sub-let and/or otherwise 


‘transferred or assigned a part of the said portion being the portion allotted 


to the plaintiff without the previous consent in writing of the plaintiff Furth- 
er, \t was alleged'that the said portion was reasonably required by the plain- 
tiff for the purpose of making substantial addition and alteration thereto for 
raising a partition wall. The plaintiff determined the tenancy of the defen- 
dant of the part allotted to the plaintiff by a notice dated December 12, 1962 
and called upon him to vacate and deliver up vacant possession of the same 
on the expiry of the month of January 1963. But the defendant did not 
comply with the notice and hence the plaintiff instituted the suit for his 


_ eviction. 


3. The defendant entered appearance in the suit, and contested the 
same by filing a written statement. His case. was that he never agreed to 
pay rent for Rs. 800/- per month for the plaintiff's portion. It was alleged - 
that before the partition, although the tenancy’ was jointly held by four 
sets of landlords, the rent was severally paid by him in four equal shares, 
By a notice dated May 15, 1962 jointly signed by all the co-sharer Hasler 
including the plaintif, he was informed that the said premises no.- I/A, 
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Chowringhee Road; Calcutta had been allotted to the shares of the. plaintif.. 
and his brother Rabi Prasad and the rent will be apportioned.later .on.. In, 


order to maintain good relationship and without prejudice ‘to: lis right he af 


paid Rs. 1090/- to the plaintiff and his‘said co-sharer towards the. rent for. ` 


May, and June 1962, with a request to adjust. the amount in excess with the. 
agreed rent of Rs: 902/- towards the rent for July 1962 and to send rent 
‘bills accordingly. By a letter dated October 5; 1962, of which a copy had. 
been forwarded to the plaintiff, Rabi Prasad Gupta informed the- defen- 
dant-that they had mutually agreed that for the- present Rabi ‘Prasad would 
` get Rs. 130/- per month and the plaintif would get the balance. When, 


however, rent was tendered to the plaintiff he avoided to accept the same | 


on various excuses. It-was alleged that rents due to the share of Rabi 


Prasad had all along been paid and accepted by him and that rents payable .° 


to the share-of the plaintiff had been deposited in the office of the Rent ` 


Controller, Calcutta. In short, the case of the defendant .was that in spite. 

of.the partition among the plaintiff ‘and his co-sharers, the original tenancy 

of Rs. .902/- per month remained a single tenancy of which only, rent pay- 

. able to the plaintiff and Rabi Prasad was apportioned and, as such, the.. 

suit for eviction ef the defendant from a portion of his tenancy was bad. 
and not maintainable. , He denied that he had sub-let or assigned the “said 

premises or the portion allotted to the plaintiff. He also denied ` the’ 

plaintiff’s case of reasonable requirement. 
4. The learned Judge, 3rd ‘Bench, City Civil sites, Calcutta came 
to the finding that the plaintiff had failed to prove his case ‘of requirement 


of the suit premises. He held that the plaintiff had failed to prove that — 


the defendant had .sub-let or ‘assigned the said premises. He, however, - 
held that the defendant was a defaulter in payment of rent for the months- 
- of July 1962, to January 1963. Further he held that the original tenancy - 
that was held by the defendant was ‘still continuing and, accordingly,. the 


` suit was ‘bad for partial eviction and also for not impleading the- other ° 


co-sharer landlord, namely, the ‘said, Rabi Prasad. -He found that the 
combined notice to quit and of suit was duly- served and the same was 
- legal and yalid. But in view of his finding that the suit. was bad for- 
partial eviction, he dismissed the suit. . Hence’ this appeal. _ 

§. Mr. Dipankar Gupta, learned Advocate appearing on behalf. 
of the plaintiff appellant, has not challenged: before us the finding of the 
learned Judge against the plaintiff’ 8 case of reasonable requirement ‘of the 
portion of the said premises allotted to him and of subletting of -the tame 
by the defendant. He has, however, challenged the finding of the learned 
Judge that the original tenancy of the defendant under the plaintiff and 
his brother Rabi Prasad was, still continuing.and the suit’ was accordingly, 
bad for partial eviction. He has placed strong reliance on the provision of’ 
section 109 of the Transfer of Property Act which provides as follows : 


“109. Rights of lessor’s transferee. —If the lessor transfers the. 


N 


' 


XN 
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propery leased, or any part thereof, or any part of his interest 
therein, the transferee, in the absence of a contract to the eontrary, shall 
possesé all the Tights, and, if the lessee so’ elects, be subject to all the 
liabilities of the lessor as to the property or part transferred so long a8 
he is the owner of it ; but the lessor shall not, by reason only of such 
transfer, cease to be “subject ` “to any of the liabilities imposed upon him 
by the lease, unless the lessee elects to treat the transferee as the person 
liable to him : 

Provided that the mee is not entitled to arrears of rent due 
‘before the transfer, and that, if the lessee, not having reason to believe 
that such transfer has been made, pays rent: to the lessor, the lessee 
shall not be liable to pay such rent over again to the transferee. 

The lessor,.the transferee and the lessee may determine what pro- 
portion of the premium or rent reserved by the lease is payable in 
respect of the part so transferred, and, in case they disagree, such deter- 
mination ‘may be made by any Court having jurisdiction to entertain a 
suit for the possession of the property leased.” 

It 18 contended on behalf of the Plaintiff appellant that on the transfer of 
the suit premises being the portion of the said premises no. 1/A, Chowrin- 
ghee Road, Calcutta, the plaintiff has-acquired all the rights of the original 


-fessors as to the part of the premises allotted to him. Such rights, accor- 


ding to hit, include the right to evict the.tenant from the part transferred. 
In other words, it is contended that on such’ transfer on partition, the 
tenancy was split up and the plainuff became the sole landlord of the 
defendant in respect of the part transferred to him. 

6. Section 109 provides for the rights ‘of the transferee upon the 
transfer by the lessor of the property leased, or any part thereof, or any 
part of his interest therein. It ig now well-settled that partition is not a 


` transfer. But it has been held bya Division Bench of this Court in (1) 
Shankar Shaw v. Anukul Ch. Bose, 71 CWN 174 that for the purpose of 


section 109.of the Transfer of Property Act partition isa transfer. We 
may proceed on the basis that on partition among the plaintiff and others 
there has been a transfer in favour of the plaintiff i io respect of the portion 
of the premises allottéd to him. 

7. In-view of the provision of section 109 of the Transfer of Pro- 
perty Act, the transferee of a part of the property transferred shall possess 
all the rights of the lessor. “It has been stated already that the contention 
of the appellant is that by virtue- of the transfer of the portion of said 


f premises to the plaintif, ‘the plaintiff has acquired all the rights of the 


lessors in respect of the part of the.premises including the right to eject 
the defendant from that part. It is ‘true that the transferee of the part of the 
premises acquires ‘all the rights of the lessor, but the question is whether 
the lessor had any right to evict the lessee from a part of the premises. 


_ There can, be no doubt that the lessor cannot evict the lessee from a part 


‘ 
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of the property leased. Moreover, except as provided in-section 13(4) of 
the West Bengal Premises Tenancy Act, 1956, no Court shall pass a decree > 
for partial eviction Indeed a'suit fora decree for partial eviction is not, 
maintainable. As the lessor has no right’to evict the lessee -from the 
` part of the property, it is absurd to think “that section 109 of the Transfer 
of Property Act has conferred sucha rightto the transferee of a part of 
the property as contended on behalf of the appellant. ah i 
: 8.° Our attention has been drawn to the fact that.there was an appo-- 
rtionment of rent betWeen the plaintiff and his brother Rabi Prasad Gupta, 


and that the defendant had agreed to pay to the plaintiff his share of the rent 


“at the rate of Rs. 800/- per month. Indeed, it appears that for a few months 
the defendant had paid rent to the plaintiff at the rate of Rs 800/-per month 
and Rs. 145.48. per month to Rabi Prasad Gupta. It is, however, clear 

i from the letters written by the plaintiff and his said brother claiming 

_ their respective shares-of rent at the above rates with effect from May 
1962 that the said rates of rents were claimed subject to final adjustment 
at a future date Ext. B(1). There was, however, no final adjustment of 
the rate of rent. Buteven assuming that there was an apportionment: of 
rent as contended on behalf of the appellant, such apportionment, in our 
opinion, had not the effect of severing the tenancy. Under section 37 of the 

Transfer’ of Property Act, the teriant is bound to apportion rent. The 
third Paragraph of section 109 also provides for apportionment of 
rent by mutual agreement among the lessor, the transferee and the lessee, 
failing which the same may be made by the Court. The relationship of 
landlord and tenant arises out of a contratt. A contract between the 

. defendant and his erstwhilé lessors, namely, the plaintiff and his co-sharers, 
was in respect of the whole of the premises. It is ‘not understandable how 
after a partition there can be new tenancies in respect of differens parts of 
the premises allotted to the co-sharere without fresh contracts with the 
tenant. It is not the case of the plaintiff appellant that there has been a 
fresh contract between him and the defendant whereby a fresh tenancy has 
been created in respect of the part of the premises allotted to the plaintiff. 
In these circumstances, we are unable -to accept the contention that as 


new tenancy came into existence for the part of the premises allotted to 
the plaintiff. gE i r 

9. Much reliance has been placed on behalf of the plaintiff appe- 
llant on the decisyon, of „a learned single Juige‘of the Madhya Pradesh 
High Court, Gf’ (2) -Subhash {hondra v. Radhayallabh Saligram, AIR 
1972 MP. 207. -In that case, it has ‘been held that even if one owner 
leases out the property, the lease must always. be held to be subject 
to the condition that on transfer of a part of the property the lease 
shall stand severed protaiito. This decision no doubt supports the 
contention of the plaintiff appellant, but most respectfully we differ from 


y 


there had been an apportionment of rent, the tenancy was split up anda , 


g 
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r 


the view expressed in that decision. On the other hand, we may refer to 
a decision of Bachawat, J, (as he then was) in (3) Sm. Durgarani Devi v. 
Mohiuddin, 86 C.L.J. 183. Hıs Lordship; after considering a few decisions 
observed as follows : 

“It is, therefore, quite clear that one of the joint landlords could 

not terminate the tenancy before partition by a notice to quit. I 

do not see’ how his position 1s improved after partition. There 1s no 

severance of the tenancy by reason merely of such partition. There is’ 
no separate demise in respect of the divided- part of the reversion and 
the landlord to whom a divided part of the reversion has been allotted 
acquires no right by reason merely of the partition to terminate the 
tenancy by giving notice to quit as to that part.” 

10., Inthe instant case, there was no demarcation of the portion 
allotted to the plaintiff. The defendant was not also told about the port- 
ion of the premises allotted to the plaintiff. , The notice to quit also does 
not specify the plaintiff’s portion, nor any such specification has been 
made in the plaint. In these circumstances, apart from anything also, a 
Court cannot pass any effective decree. Such a portion which 18 yet to 
be determined is not a premises within the meaning of section 2(f) of the 
West Bengal premises Tenancy Act, 1956. In the first instance it is not 
demarcated by metes and bounds and secondly, it has not been let sepa- 
rately. -It is. however, contended that it may not be’ a premises’ within 
the meaning of section 2(f) and the provisions of the West Bengal Premi- 
ses Tenancy Act may not apply, but there is no difficulty in applying the 
provisions,of the Transfer of Property Act. This contention is not tena- 
ble., Before partition, the tenancy was governed by the West Bengal, 
Premises Tenancy Act, 1956 and consequently the defendant had some 
protection against ‘eviction, Jt is unthinkable that upon partition such 
protection will be lost to the defendant and he will be relegated to the 
stark realities of the Transfer of Property Act. For these reasons also, 
the plaintiff is not entitled to succeed. 

. 11. The learned Judge has held that the notice to quit is legal and 
valid. - We do not, however, agree with. the learned Judge. A notice to 
quit by one of the landlords in respect of a part of the premises is undo- 
ubtedly a bad notice. The learned Judge is,. therefore, not right in hol- 
ding that the notice to quit, is‘legal and valid: No other point has been 
argued in, this appeal. For the reasons aforesaid, this appeal fails and it 
is dismissed. In view of. the facts and circumstances of the case, there 
will be no order for costs. . - 3 

Sharma, J.: I agree. 

P. R. ` 
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[.CONSTITUTIONAL WRIT JURISDICTION] 


Before Mr. Sankar Prasad Mitra Chief Justice and’ , 
` ` Mr. Justice Salil Kumar Datta , 
- . Decision: June 20, 1979 ee . 
Karnani Properties bites e a Appellant, 
s : Versus ; 
` Cerporation of Calcutta & Ors. AO REA Rèspondents* 
Calcutta Municipal Act 195t,- secs. 191, 200, 235, 236,.237, 251, 


260, 527—Liability to pay. rates—Presentation Copy, what it signifies—- 
Signature of Assessor, whether : -necessary — ‘Has Assessinent and Lollec-. 


tion. Manual any force of law— Validity of secs. 200, 237. 

_ Constitution of India Arts. 14, 226. ` a . 
Corporation amalgamated 17 premises in Park Street, belonging to) 
the petitioner and sent rate, bills under ` sec. 235 of the Act 1951 for 
both owners and occupiers: share -of consolidated rates ‘relating to the 
17 ‘premises under the Calcutta Municipal Act, 1951. Corporation 
issued 17 notices under sec. 180 of the Act ‘each in respect of the 


l 


17. premises, intimating the * petitionér about .the _ increased annual i 


valuation of the shid premises. On March 17, 1971- Collector. forwarded 
to the petitioner- bunches of notices of demand under sec. 236 -and 
200. of the Act. On April 12, 1971, petitioner moved, the Court under 
Art 226 and obtained a Rule. Petitioner’s contention 18 that the 
- bills presented to it are unsigned and that unsigned bills, create no: 
liability at all, that bills are to be ‘signed according. to the paragrgphs: 258 
and 357 of the ‘‘Assessment and Collection Manual”, that document. 
-stamped with the agsessor’s signature should have been sent to it, that was 
not done and only a presentation copy was.sent containing no signature - 
at all, further that the bills” were not presented promptly in terms of sec. 
235(1) of - the Act. By presenting bills ‘beyond a -Feasonable time, 
corporation cannot compel the petitioner to make the payment. Petitioner, 
further contends that the Commissioner should -have given-the owner 
an opportunity of being heard before passing his order under sec. 200° 
levying the entire rate from the owner. Lastly the petitioner challenged 
“the validity of secs. 236, 237 and 251 which provide for different proce- 
dures for recovery of dues by way of distress warrant and by way of suit. 

~- HELD: . There is no obligation-on the part of the Corporation of 
Calcuta to. ad the “Presentation Copy” of the rate bill to the rate 
payer. stamped . with the asséssor’s signature: - (Para 36) 

Section 235 of the Act provides. = for “presentation of bills”. Section 
235 has two essential requirements, namely,’ (1) each bill’ shall specify the’ 
period for. which the rate is ` charged and: (2) each bill shall specify the pre- 
mises in respect of which the rate is charged. There is no requirement ‘to 


*doneal No. 162 of 1973 in Matter No. 169 of 1971. 
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`~ present a bill stamped with the assessor’s ‘signature. (Para 4) 


“Presentation Copy” is a mere intimation to the party that a particular 
sum has fallen ‘due and it does not obviously require the signature or facsi- 
mile of signature of the corporation’s assessor or commissioner. The absence 
of signature on the ‘‘presentation copy” cannot be . taken advantage of by a 
rate payer who is Hable to pay consolidated rate imposed on him under 
sec. 191 of the Act. (Para 42) 

The absence of signature or Jacitnilė ofa signature on the “Presenta~ 
tion Capy” of a ‘municipal rate billis not a defect of a substantial nature 
according to sec. 260(1) of the 1951. Act. . (Para 44,45) 

_ Section 527 of the 1951 Act gives power to the corporation to make 
bye-laws. The provisions of this.section- by implication exclude the applica- 
tion of the Assessment Manual of` 1916. The corporation's powers are 
circumscribed by statute and Bye laws made under the Statute. When 
the powers are so circumscribed, the courts should not presume inclusion 
of other items whick are not specifically mentioned. _ _ (Para 48) 
The provisions of the “Assessment and Collection Manual” cannot 


create’ ‚any legal obligations nor can they confer a corresponding legal 


right on the` rate-payer:. At best these’ provisions can be treated as 
previsions to guide the Corporation’ s Officers. pe ` (Para 51) 

, The corporation’s “Assessment and Collection Manual” has no force 
of law. It need not be followed if its provisions are inconsistent with the 
Statute. (Para 55) 

` Section 235/ 1) of the 195 Nact requires presentation without the least 
practicable delay.” In the instant case the bills’ could not be- presented to 
the petitioner within the period prescribed because of the Rule which the 
petitioner obtained from the court and the orders of injunction made in 
that Rule: Corporation cannot be ‘blamed for, the delay in presentation 
of bills.’ ` (Paras 59, 60, 63) 

As.regards sec. 200 af the Act, the petitioner had never objected 


‘to’ the:demand for payment of both shares of tax. Petitioner cannot be 


„allowed'to urge tkis point in an- -application under Art. 226. In the 
instant case the discretion is vested in the commissioner who is one of the 
highest authorities under the’ 1951 Act; the discretion cannot be said 
to be ‘necessarily discriminatory.’ It.is not correct that no guidelines 
-have been indicated in sec. 200. So far as sec. 200 is concerned a construction 
which” sustains Hs validity is possible. * “Jt cannot be struck down on the gro- 
und that it is violative of Art. -14 of the constitution. © ¢Paras 69, 71, 72) 

A constitutional infirmity can be removed: by yalidating Act provided 
that’ legislative competence does not stand in the way. Section 237 of the 
‘Calcutta Municipal” Act 1951 became effective and enfercible after the 
amendments to sec. 251 made by Calcutta Mase (Amendment) Act 
1960. or (Para 93) 

“Appeal is. dismissed. x -o 
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T. K. Basu, Umesh Banerjee and P. K. Ray si .. for respondents 

The judgment of the Court was as follows :— i 

Mitra, C. J. : This is an appeal from a judgment of Sabyasachi Mukh- 
erji, J. delivered on the 30th April, 1973 The Karnani Properties Ltd. (here 
inafter called “the ‘appellant”) challenged before the learned’ judge in 
an application under Article 226 of the Constitution, the rate bills for both 
owneér’s and occupier’s share of consolidated rates relating to 17 premises 
under the Calcutta Municipal Act, 1951, being premises Nos. 21, 23, 25A,y 
25B, 27A. 27B. 29, 31, 33. 35, 37, 39, 43, 45, 47, 55 and 37, Park Street, 
Calcutta, for the period starting with the first quarter of 1968- 69, to the 
fourth quarter of 1970-71 ; three letters dated the 17th March, 1971 ; and 
‘the rate bills dated the Ist January, 1971. 

2. On the Ist May, 1952, the Calcutta Municipal Act, 1951, came 
into force. Prior to June 26, 1954, there was a general valuation of all 
lands and buildings in the then Ward No. 53 in which all the premises of 
the appellant were situate. The general valuation was made under the 
provisions of sub-section (2) of section 172 of the Act of 1951. 


l 
` 
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3. With effect from the second quarter’ of 1954-55, the Assessor to 
the Corporation sought to amalgamate 16 of- the said Bienes into three 
premises and put amalgamated valuations thereon. | 

4. On the 5th December, 1955; D.N. Sinha, J. on an application 
uoder Article 226 quashed the amalgamations and new valuations. The 
Learned Judge directed the Corporation to proceed according to law. 

5. Beétween March 9, 1957 and March 12, 1957, four notices under 
section 175 of the 1951 Aet were issued by the Corporation’s Commissioner 
praposing to amalgamate the said 16 premises. 

6. Between March 31, 1960 and April 6, 1960, by 16 notices under 
section 180 of the 1951 Act in respect of the said premises excepting 
premises No. 27B, Park -Street the Corporation’s Assessor informed the 
appellant that the valuation under section 172(3)(b) read with section 172 
(4), as shown in the said notices would remain in force from the second 
quarter of 1954-55 until further valuation. The earher valuation, as we 
have seen, had been cancelled on the ground of irregularity. 

7. Qn April 18, 1960 the Corporation’s Assistant Assessor addressed 
four letters to the appellant, informing that the four notices of proposed 
amalgamation stood cancelled and separate notices of re-valuation would 
be issued. 

8.° On September 12, 1960, seventeen notices under section 180 of 
1951 Act each in-respect of one of the 17 premises were issued intimating 
the petitioner about the increased annual valuation of the said premises 
with effect from the second quarter of 1960-61. 

9. On March 22, 1963, the .Corporation’s Special Officer passed 
several orders disposing of the objections which the appellant had filed in 
respect of two lots of notices under section 180 of the 1951 Act. 

10. On September 20; 1963, the appellant moved an application 
under Article-226 against the notices issued under section 180 and the 
orders passed thereon, all dated the 22nd March, 1963. This Court 
issued a rule which, was numbered as Matter No. 398 of 1963. 

11. On March 6, 1964, the Court passed an interim order of inju- 
nction in Matter No. 398 of 1963 which was heard on March 11, 1965. 

-12. Between .the 7th January, 1967 and the 7th March, 1967, the 
appellant received 20 Rate Bills from the third and fourth quarters of 1966- 
67 in respect. of premises. Nos.. 25A, 25B, 27A, 27B and 47, Park Street 
by which the.Corporation sought to charge the consolidated tax in respect 


of the said premises at the rate of 304%. On the 12th April, 1967, 


the respondent No. 3, namely, the Collector, Corporation of Calcutta, also 
presented to.the appellant certain- rate bills being the difference of rate 
bills for the first and second-quarters of 1966-67. The previous rate bills 
in respect of the said quarters were presented at the rate of 234% in resp- 
ect of premises Nos. 25A, 25B, 27A, 27B and 47, Park Street, Calcutta. 
13. On the 29th April, 1967, the appellant wrote to the Corporation 
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contending that the State Government did not give any approval to 
the increasing of consolidated rates and, as such, the Corporation- had no 
power to realise the difference on the alleged increase of rates of consoli- 
dated rates. This point, however was not pressed before Sabyasachi 
Mukharji, J. P 

14. On the 6th May, 1967, the Collector to the Corporation of 
Calcutta, the respondent No. 3 herein withdrew all the šaid rate bills 
presented to the appellant by letters dated January 7, 1967, March 7, 1967 
and April 12, 1967. 

15. Between June 27, 1967 and August 1, 1967 the Corporation 
was demanding payment for subsequent periods. 


16. On the Ist April, 1968, the bills for the first quarter of 1968-69 
were issued. The appellant’s contention is that the said bills were un- 
signed bills and, as such, did not create any liability. We shall deal with 
this contention at the appropriate time. 

17. On May 20, 1968, B. N. Banerjee, J. disposed of Matter No. 
398 of 1968 and vacated the interim order of injunction. The appellant 
preferred an appeal against the judgment of B. N. Banerjee, J. being 
Appeal No. 185 of 1968. The appeal has subsequently been disposed of 
and B. N. Banerjee, J’s judgment has been upheld. 

18. While the appeal No. 185 of 1968 was pending, the Collector to` 


the Corporation of ‘Calcutta presented ‘certain rate bills relating to 17 


premises. These rate bills are also unsigned rate bills. 

‘ 19. On the Ist December, 1969, seventeen letters were issued in 
respect of the 17 premises whereby the respondent No. 3, that is, the 
Collector, presented a bunch of rate bills all dated the Ist November, 
1969 under section 235 of the 1951 Act relating to both the owner’s and 
occupier’s shares. On the said date, namely, the Ist December, 1969, by 
14 letters, one each in respect of premises Nos. 21, 23, 25A, 25B, 27A, 27B, 
35, 37, 39, 43, 45, 47, 55 and 57, Park Street, the Collector to the Corpora- 
tion of Calcutta, presented under section 235 of the 1951 Act supplemen- 
tary rate bills dated the 1st November 1969. These supplementary- rate 
bills relating to both owners’ share and oceupiers’ share were all signed 
by the Bailiff ef the , Corporation. ; ‘ 

20. On the 4th February, 1971, by 17 letters, one each in respect 
of the said 17 prémises the Collector forwarded to the appellant several 
rate bills relating to both the owners’ share and occupiers’ share in respect 
of the sáid' premises for the periods 4th quarter, 1966-67 to the 3rd quarter, 
1967-68. The.Collector also forwarded to the appellant bills in respect 
of both the shares for two periods viz. the Istand 2nd quarters of 1966-67. 


21. On the 17th March, 1971, by three letters the Collector for- ° 


-warded to the appellant three bunches of Notices of demand dated the 
3rd March, 1971 under sections 236 and 200 of the Act. 
l 22. On the Ist April, 1971, the appellant demanded justice in 


“¢ 


— 


d 
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acting “08 thè 12th. April, 1971, the appellant moved this Court under 
Articles 226 and obtained.a rule aisi. ' 

23. The first contention of the appellant’s Sonnseli is that some of 
the bills Presented ‘to the appellant are signed bills and some of the bills 
are unsigned ` bills: The unsigned bills create no liability at all. Lear- 
ned Counsel relies on section 527. of the 1951 Act which gives powers 
to the Corporation to make bye-laws. He. then takes us through section 
552 which says that évery license, written‘ ‘permission, notice, (notice of 
demand), bill, summons or other’ documents which is required by this Act 
or by. ‘any Rule or Bye-law made thereunder to bear the signature of the 
Commissioner. or any Municipal Officer, shall be deemed to be properly 
‘signed if it bears a, ‘esimile of the signature of the Commissioner or such 
` Municipal Officer, as.the case may be, stamped thereupon. These provi- 
sions, however, do not apply to a cheque drawn upon the Municipal Fund 
under section 118. Learned Counsel admits that there is no bye- law 
made under section 552 or Section 527.0f the 1951 Act which requires the 
presentation of signed bills to, the, rate-payers. Buthe has placed strong 
reliance on certain provisions of the “Assessment and Collection Manual” 
òf the Corporation of Calcutta published on the 28th September, 1916. 


_ There is an introduction to: this Manual by Mr. C. F. Payne who was then 


the Chairman of the Corporation. The introduction is in these terms ; 

“The revised Manual is published for information and guidance of 
the officers of the Corporation, and supersedes from the date of 
„issue all rules and practice in force relative to the subject treated 
herein. ~ 

“Officers of the Department gonceried should’p pay their best atte- 
ntion tothe strict observance of the provisions of this Manual so far 
as they relate to their respective duties. They will be held responsible 
for any departure therefrom and for bringing to the notice of the Vice- 
Chairman through the Assessor, Collector or Solicitor, asthe case 
may be, any practical difficulties which may arise in complying with the 
rules, - 

“Proposals for any change in ‘the: Rules should be submitted to 
the Chairman through the Vice- Chairman, Alterations made from 

" time to time’ will be forthwith noticed in the Manual against the Rule: 

or form concerned.” a) 


24. Counsel for the appellant diewc our. attention to paragraph 258 of 
this Manual which says that at the end of each day’s work, the clerks from 
` the Collector’s. department will take the bills which have been delivered 
to them-to the Assessor’s room and have them stamped with his signature 
in his presence. They will be responsible for. -secing that every bill, which 
is delivered to them; is stamped with, the-Assessor’s signature. If for any 
reason this cannot be “doné the same.day,-it must be done the first thing 
in the following morning. 
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25 Counsel for the appellant also Anew our attention to paragraph 
“357 of this Manual. This paragraph lays down that immediately bailiffs 
receive any bills they will present them te the parties liable and demand 
payment. ` All bills constituting the preliminary demand of the quarter 
must be presented by the first week ‘of the second month of the quarter 
at the latest, and all other bills must ‘be presented within five days of their 
receipt. 

_ 26. Thé appellant’s case is that the Corporation is ‘still bound Bs 
this Manual and the bill that is presented to the rate-payer must be stam- 
ped with the Assessor’s signature. Reliance was also placed on section 25 
of the General Clauses Act and section 235 of the Calcutta Municipal Act, 
1951. It is argued that the principle embodied in section 25 of the General 
Clauses Act, ‘inier alia, 1s that ifa Rule or Byelaw was in force before an’ 
enactment’ came into operation, the Rule, or Bye-law shall continue to be in 
force unless there is an express provision to the contrary ‘in the new enact- 
ment. From this point of view, according to Counsel for the appellant, 
paragraphs 258 and 357 of the ‘“‘ASsessment and Collection’ Manual” are 
still in force and the-obligations of the Corporation’s employees contained 
in the said paragraphs have still to be fulfilled. 

27. Pratip Kumar-Ghose one of the Assessing Inspectors of the Cor- 
poration; has filed-an affidavit affirmed on the 27th July, 1972. In paragra 
ph (a. I) at page 842 of the Paper Book this deponent has. inter alia, stated 
that there exists no Rule or Bye-law with regard to any signature on conso- 
lidated rate bill., In paragraph (a ID of the said affidavit at pages 843 and 
844 the deponent’ ' has stated, iter alia, that the Corporation’s ' present 
practice in view of the ‘increased number of rate-payers is to present the 
Tate bills under certificate of posting under section 235 ofthe 1951 
Act. The consolidated: Rate Bill is prepared’in triplicate. The first part 
is the “Presentation Copy”. The second part is the “‘Recipted Bill” which 
the rate payer receives after making payment of the consolidated rates ‘and 
taxes which bears the facsimile of the signature of the Assessor and the 
third part is being kept for office purposes. 

28. After inviting our attention ‘to this affidavit of Pradip Kumar 
Ghose, Learned Counsel has submitted to us that, all the three documents 
which he has referred to constituted a ‘bill. The ‘presentation’ copy, 
therefore, by itself is not the original bill. And the original bill was 

ne\er presented to the appellant. | 

- 29. Section 235(1) of the 1951 Act before its amendment in 1975 
required the presentation of a bill for payment of consolidated rate or any 
instalment thereof. . Sub-section (2) of section 235 required that the bill 
would specify the period for which, and the premises-1n respect of which, 
the rate was charged. In these circumstances, Counsel for the appellant’ 
contend that, the document stamped with ‘this assessor’s signature a copy 
whereof has been set out at page 852 of the Paper Book, should have been 
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sent to the appellant; but that was aever done. .What was sent was the 

So-called ‘“‘presentation copy” containing no signatures at all. 

30. The importance of the, signature, says .learned Counsel, would 
be evident from section 552 of the 1951 Act which has made specific pro- 
visions for the making of Rules or Bye-laws, if necessary, for signatures on 
bills. Paragraph 258 of the “Assessment and Collection Manual;’ also 
gives the same.indication. The liability for payment of consolidated rates 

‘is imposed by section 191. Section 235 before its amendment provided 
for presentation of the bills with the least practicable delay. Paragraphs 
258 and 357 of the “Assessment and Collection Manual” are not inconsis- 
tent, Learned Counsel for the appellant has argued, with any of the provi- 
sions of the 1951 Act, The bills that are presented therefore, should alwa- 
ys be stamped with the assessor’s signature. An ‘unsigned bill is no bill 
at all in the eye of law. The importance of the presentation of a bill was 
stressed in several judgments of this Court. : 

31. Itis true that in (1) Mathura Prasad v. The Corporation of 
. Calcutta. 48 CWN 336, a Division Bench of this Court held that present- 

_ ation of a bill to the person liable: to pay is not a condition precedent to 
the institution of a suit against him. But that view was not accepted by 
another Division Bench in (2) Subimal Ch. Chatterji v. Corporation of 
Calcutta, 51 CWN 326: In the latter case it was explicitly held that a def- 
aulter for the purpose of a. suit under section 204 of the Calcutta Municipal 
Act, 1923 was not merely'a person from whom the rate was due but was a 
person from whom the rate was due and who having been presented with 
a bill under section 189 had failed to pay it within seven days. 


32. Counsel for the appellant then relied on the judgment of a 
Learned single Judge of the Allahabad High Court in (3) Mohd. Tahir v. 
Sardar Bano, reported in AIR 1952‘ Allahabad, 782. In this case the 
Allahabad High Court was considering the provisions of sections 3, 91 and 
65 of the Evidence Act along with section 2(12) of the Stamp Act of 1899. 
The Allahabad High Court said that one of the essential elements of due 
execution of a document was that the document should be signed by the 
party or parties associated with it. It was not possible to imagine that execu- 
tion of a document might take any pines form than that of the executant 
putting his signature on it.. 

33. According to Learned Counsel the Corporation’ s rate bill is an 
‘Instrument’ within the meaning of.section 2(14) of the Sfamp Act as it is 
a document by which a liability 18 created and its execution requires a 
signature under 2(12) of the said Act. ; 

34. Reliance was also placed-on the case of (4) The Corporation of 
Calcutta v. Motichand & Chowdhury, reported in'40 CWN 818 ia which 
the Corporation’s ‘Assessment and Collection, Manual’ came up for 
consideration. A Division Bench of this Court said that the Rules in this 
Manual had not the force of law and might be ignored if they were 


a 
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inconsistent with the provisions of the Calcutta Municipal Act, 1923. 
35. Thesum and substance of the argument of the appellant’ s 
Counsel on this aspeet of the case are as follows :— 
`L. Presentation of a bill ia a condition precedent to the altach 
ment of liability in respect of the bill. l 

2. “The Assessment and Collection Manual” requires that bills 
have to be stamped with the Assessor’s signature. 

3. There are no provisions in the 195t Aet or under Rules or 
Bye-laws thereunder which contain provisions ‘contrary to those in 
Paragraphs 258 and 357 of the Manual. In these premises, a bill which 
is not stamped with the Assessor’s signature, even if presented to the 
Tate-payer, does not make the rate-payer liable to pay the amount 

specified in the bill. 
36. We have scanned through the relevant provisions of the 1958 
Act applicable to the instant appeal. It seems to us that there is no 
obligation on the part of the Corporation of Calcutta to send the ‘“Presen- 
tation copy” of the rate bill to the rate-payer stamped with the Assessor’s 


signature. Chapter XI in Part IV of the Act deals with Taxation’. 


Section 165 in this chapter gives power to the Corporation to impose con- 
solidated rate. Section 191 prescribes, inter alia, that onehalf of the 


consolidated rate shall be payable by the owner of the lands and buildings. 


and the other half by the occupiers thereof. These provisions are indepen- 
dent provisions which foist-liabilities on owners and occupiers for payment 
of consolidated rates. After providing for imposition of consolidated 
rate in Chapter XI of Part IV; Chapter XVII deals with “Recovery of the 
consolidated rate and other taxes”. Section 234 which is the opening 
section of Chapter XVII is in the following terms :— 

“The provisions of this Chapter shall be deerned to be in addition 
to, and not in derogation of, any powers conferred by or under other 
Chapters Of this Act for the collection. .or recovery of the consolidated 
rate and other taxes.” |, 

37. This section is followed by section 235 providing for ‘ T TT 
of bills”. Section 235, therefore, must be read subject to section 191 and 
section 234. - Section 235 has two essential requirements, namely, (1) each 
bill shall specify the period for which the rate is charged and (2) each 
bill shall specify the premises in respect of which the rate is charged. 
There is no requirement to present a bill stamped with the Assessor’s 
signature. Then comes section 245 which is in these terms. 

38. “After a defaulter has been proceeded against under the foregoing 


provisions of this Chapter unsuccessfully or with only partial success, l 


the Commissioner may ‘recover from him by certificate under the 
` Bengal Public Demands Recovery Act, 1913, any sum due or the bala- 
nce of any sum due, as the case may be, together with interests and' 
all costs.’ 
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39. Along with section 245 it is necessary . to note in this 
connection the provision of sub-section (1) of section 251 as it then stood. 
These provisions were as follows : 

; “Instead of the Commissioner sonsediie against a defaulter 
under the foregoing provisions of this Chapter or after a defaulter f 
has been so proceeded against unsuccessfully or with only 
partial success,-it shall be competent for the Corporation to recover 

_ from him by sùit, in any Court of competent jurisdiction, any sum due, 
or the.balance of any sum due, as the case may be, on account of the 
consolidated rate, together with all costs.” , 

40. ‘Sections 245-and 251, thereforé; were the machinery prescribed 
by Statute for recovery of consolidated rates and taxes either ls certificate 
Proceedings or by suit. 

a 41. We next come to section 527. which confers powers on the 
Corporation to make Bye-laws for carrying out the provisions and inten- 
tions of the Act. Section 552 as we have seen, is of great significance so 
far as this appeal ig concerned. The relevant portions of this section are 
as under : ` 

-  “Eyery .. aji bill, . or other 
document which is requited: by this Act or by ‘any rule or bye-law 
made thereunder to bear: the -signature of the Commissioner or any 
Municipal Officer, shall be deemed to be properly signed’ if it bears a 

_ facsimile of the signature of the Commissioner or such Municipal 
_ Officer, .as the case may be, stamped thereon.” 


' 42, Admittedly, there is -no requirement of the 1951 Act for any 
signature or facsimile of signature on the ‘‘Presentation Copy” of a bill 
for consolidated rate. Admittedly also, no rules or bye-laws have been 

' framed under the Act for any such’signature or facsimile of signature. It 
appears from page 855 of the Paper Book that when the Corporation 
gives receipt for the consolidated rate which the owner or the occupier 

` has paid the receipt contains the signature or facsimile of signature of 
the Treasurer or Collector to the Corporation. Looking at this copy of 
the ‘receipted bill’ at page 855 of the Paper Book. it seems to us that what 
is being described as a “Presentation Copy” ıs a mere intimation to the 
party that a particular sum has fallen due and it-does not obviously require 
the signature or facsimilo of signature of the Corporation’s Assessor or 
Commissioner. Otherwise, it should not have been given that description 
atall. Infact, it appears from the page 850 of the Paper Book that after 
the words “PRESENTATION cory” itis stated within brackets “this 
should not be accepted as a receipt.” The absence of signature or facsi- 
mile of signature, on the “Presentation Copy” therefore, cannot be taken 
advantage of bya rate-payer who.-is. liable to pay consolidated rate 
imposed on him under section 191.of the Act. 

43. .Assuming, however, for- the, sake of argument that a 
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“Presentation Copy” requiresa signature ora ‘facsimile’ of signature, we 
cannot overlook the provisions of section 269 (1) (b) oF the ahs Act. 
These provisions are as follows : 

260(1) “No assessment and no charge or eae of the consoli- 
dated rate or any other tax made under this Act—shall be called in 
question or in any way affected by reason of — ; 

(b) any clerical error, or : 

- (ii) any defect of form not being of a substantial nature : 
` Provided that the Commissioner may, either of his own motion or 

on the application of any aggrieved party, correct any mistake or clerical 
error or defect of form as is referred to in sub-section (1). ` > 

44, Itdoes not seem to us thatthe absence of a signature or facsi- 
mile of a signature on the “presentation copy” of a Municipal rate-bill is 
a defect of a substantial nature. In any event the Commissioner under the © 
‘proviso to section 260 (1) had the option to correct the defect which in the 
instant case he did not exercise. 

45. Thatitis nota defect of ‘a substantial nature is also evident 
from sub-section (2) of section 260(1).' It says: 

“It shall suffice in the case of any such tax on property or any asse- 
ssment of value for the purpose of any such ‘tax, if the property taxed or - 

„assessed is so described as to be generally known, and it shall not be neces- . 
sary to name the owner or occupier thereof.” : 

46. Pratip Kumar Ghose one of the Corporation? s Assessing Ins- 
pectors in his affidavit affirmed: on the 27th July, 1972, has explained the 
Corporation’s procedure in paragraph (a.[1) ın these terms. Prior to 1963 
the Corporation of Calcutta for the purpose of consolidated rates and 
taxes used to make out bills in two parts, namely, a bill and its counter- 
foil which used to be produced and/or presented by the bailiff to the raté- 

_ payer personally and as and :when the payments were made’ the said bailiff 
used to make over the same bill duly receipted. In some cases, however, 
bills were presented by the bailiff to the rate-payers who received the bills 
by signing on a Register maintained by the.Corporation of Calcutta. The 
said bills were duly receipted asand when payments were made. Prior 
to the coming into force of the Calcutta Municipal Act, 1951, there was 
no provision in the Calcutta Municipal Acts for payment of interest on 
rate bill and consequently presentation copies of rate-bills were prepared 

~ by the: ‘Corporation of Calcutta under the old -Caloutta Municipal Acts. 

-But the said practice, with the changing structure of the society and- be- 
cause of the increased number of rate-payers, has been given a go-bye and 

with that perspective the C: M. Act, 1951 as amended in 1953 for the first- 
time, enacted presentation of the rate-bil! under certificate of posting under 

section 235. Since the inclusion of the said provision under section -235, 
the practicé has always been and still is that the consolidated rate bill is 
being prepared in triplicate. The’ 1st part is the “Presentation copy”. 
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The 2nd part is the ‘receipted bill, which the rate-payers receive after mak- 
ing payment of the consolidated rates and taxés which bears the facsimile 
_ Of the signature of the Assessor and the 3rd part 1s being kept for office 
` purposes. . 

47. The procedure, therefore, that is followed by the Corporation 
at the present time, -is that the ‘presentation copy, is an intimation to ihe 
rate-payer that his rates and taxes have fallen due. It is the “receipted 
Bill” which is the real document to be preserved by the rate-payer as evi- 
dence of the fact that he has cleared off his liabilities to the Corporation. 
The ‘receipted Bull? bears the facsimile of the Assessor’s signature. 

48 Then again, Section 527 .of the 1951 Act gives power to the 
Corporation to make bye-laws. The provisions of this section by impli- 
cation exclude the application of the Manual of 1916. The Corporation’s 
powers are circumscribed- by Statute and the Bye-laws made under the 
Statute. When the powers are so circumscribed, the Courts should not 
u inclusion of other items which are not specifically mentioned. 

_In (5) R. Abdulla Rowther v. S. T. A. Tribunal, AIR 1959 
SC i the Supreme Gourt- was considering certain directions in a 
Madras Government Order issted under section 43A of the Motor 
Vehicles Act, 1939. The -Supreme Teurt has said that section 43A has’ 
been enacted to enable the State Government to issue administrative or 
executive orders or directions; directions issued under Section 43A 
are not required to be published and may not even be known to the 
- several persons applying for permit. They have been issued not for 
the information of the applicants, but for the information and guidance 
of the authorities and that is not surprising because the public-at-large 
would be entitled to know thes: directions only if they confér any legal 
enforceable rights on the applicants for permit, The Supreme Court has said 
further that as the Government Order contains merely executive or admini- 
strative direction, their breach was if patent, would not justify the issue of 
a writ of certiorari. Though the executive orders properly so- -called do 
not.confer any legal enforceable rights on any person and impose no 
legal obligations on the subordinate ‘authorities for whose guidance they 
are issued, that is not to say that the directions are not valid and should 
not be followed- by the said authorities ; the said authorities are undoub- 
tedly expected to follow the said directions and their breach may expose 
them to disciplinary or other appropriate action. But if any of the 
directions contained in the Order is found to have ignored or misapplied, 
the ‘applicant fora permit < cannot claim any relief by way of a writ of 
certiorari. The direction itself though valid and ina sense binding on 
the subordinate authorities is not a statutory rule and has not the force 
of law ; and so its misconstructions cannot be said to be an error of 
law. 

50. We have cited the above decision of the Supreme Court 
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inasmuch as considerable arguments were advanced before us on para- 


graphs 258 and 357 of the “Assessment and Collection Manual”. In the ` 


very introduction to the Manual it is stated that the Manual has-been 
published “forthe information and guidance of the officers of thè 
Corporation”. It is. stated further that the officers of the departments” con- > 
cerned” should pay their best attention to the strict observance of the 
' provisions of this Manual so far as they relate to their respective duties.” 

5I. Tbe provisions of the Manual, therefore, cannot. create any 
‘legal obligations nor can they confer a corresponding legal right- on the 
rate-payer. At best these provisions can be treated as provisions to guide 
the Corporation’ 8 officers. Moreover, paragraph 357: of the Manual 
appears to be inconsistent with section 235 of the Act which -Pratip Kumar. 
Ghose has referred to in his affidavit-in-opposition. Paragraph 357 
requires presentation of the Bill by the bailiff. himself whereas the provi- 
sions to which Pratip Kumar Ghose has drawn the Court’s attention- do 
not prescribe service by the bailiff.. 

52. There is one other aspect of the matter hich ‘may be noted in 
this connection. Sub-section (2) of section 2 of the 1951 Act has specifically,- 
mentioned which of the -Acts done or notices issued under the Cal- 

` cutta Municipal Act, 1899 or under the Calcutta Municipal Act, 1923 shall 
remain operative inspite of the repeal of the 1923 Act by the 1951 Act. 
The Assessment: and Collection Manual has not been mentioned in -sub- 
section.(2) of section 2. z 

53. We intend also to make reference to two ‘other decisions.” The 
_Assessment and, Collection Manual of 1966 directly came under considera- 
‘tion of Division Bench of this Court in (6) Union of India v. Corporation 
of Calcutta, reported in 59 CWN page IL The -Division Bench was 

-` construing section 127(a) of the 1923 “Act.. The Division Bench was of 
the view that the Rules.contained in the Assessment and Collection 
Manual had not the force of law and might be ignored if they were 

. inconsistent’with the provisions of the Act. There was no law, according 
to the Division Bench, which-required that a practice, however convenient — 
it might be and however fairly it might have been worked out overa 
period of years, must be observed. 


54 The other case we may refer to in the case of (7) Dr. Amarjit” ' 


Singh Ahluwulia v..The State of Punjab & Ors. reported in -AIR 1975. SC 


"984. Here the Supreme Court was considering a Government- Memoran- ` 


dum rélating’ to integration of provincial Civil Medical Service and public- 
Health Service, promotion of Class II Officers to Class I and fixation’ 


of:Inter se seniority. The Supreme Court expressed the view that the ` 


Menidrandum was in the nature administrative instructions, not having the 
force of law. but the State Government could not-.ot its own- sweet will 
depart from it without ‘rational justification. That would be- clearly 
violative of Articles -14 and 16 of ‘the Constitution. 
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55. From the principles cited above it is clear that the Corpora- 
-tion’s “Assessment and Collection Manual”. has no force of law. It need 
not be followed. if its provisions are inconsistent with the-Statute. It can 
also be departed from if there be rational justification for the same. Pratip 
‘Kumar Ghose has explained in his affidavit why the previous practice 
of demanding payment by presentation of bills through bailiff cannot be 

. followed in view of the over-increasing number of rate-payers and why 
the presentation copy is sent by post‘and a-receipted Bill given at the time 
of payment, 

56.‘ We are inclined for ‘all the reasons stated in the foregoing 
paragraphs to accept the explanation of -Pratip Kumar Ghose and overrule 
the'contention of the appellant’s counsel that presentation of unsigned 
bills didnot make the . appellant liable to pay municipal rates and 

‘ taxes in view of the provisions of- the statute which we have already 
indicated, 

57. The next contention of Learned Counsel for the appellant is 
that under section 191 of the 1951 Act, one half of the consolidated rate 
is payable’ by the owner and one half the occupier in four equal 
` instalments. The dates of the instalments ° Mane also been specified in 
section 191. 

58. Then, section 235(1) pieacribes that when the consolidated rate 
or any instalment thereof is due, the Commissioner shall, with the least 
practicable delay, cause to be presented to the person liable a bill for the sum 
due. In the instant case bills have been presented even six or seven 
months after the due date. By presenting such bills beyond a reasonable 
time the Corporation cannot compel the appellant to make the payment. 
Section 235(1) is a mandatory provision if this mandatory provision is not 
observed, the rate-payer’s liability cannot be enforced. The. “Assessment 
and Collection Manual” also indicates the time within which bills are to 
be presented. 

59. Piatip Kumar Ghose, ‘the e Corporation’ s Assessing Inspector in 
hig affidavit affirmed on the 21st July, 1971, in paragraph 14 at page 783 
of the Paper Book has stated that the bills could not be presented to the 
‘appellant within the period prescribed because of the Rule which the 
appellant obtained from this Court and the orders of injunction made in 
that Rule. - Soon after the final, disposal of- the Rule the bills were duly 
presented: 

60. ‘Section. 235(1) requires ‘pregentation of the bills “without the 
least practicable delay”. The statement of Pratip Kumar Ghosh is suffici- 
ent, in,our opinion, to‘repell the appellante contention based on late 
' presefitation of Bills. Moreover, the liability to pay is under section 191 
of the Act which ıs in Chapter XI of Part IV which deals with “Taxation”. 
The sub-heading is “payment and recovery of the consolidated rate”. 
Section 235 is in Chapter XVII, the sub-heading whereof is “recovery of 


` 
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the consolidated rate and other: taxes”. Section 235 is preceded by 
section 234 in the same Chapter. And ‘section 234 specifically lays down :' 
“The provisions of this Chapter shall be deemed to be in addition to, and 
not in derogation of, any power - conferred by or under other ‘Chapters of 
this Act-for the collection or recovery of the consolidated rate and other 
taxes.” ; 

61. Section 191 which imposes the 5 Tiabulity to pay = consolidated 
Tate leaves no room for any confusion in the minds of owners and occupi- 
ers. As it originally stood it imposed one-half of the liability on the owner 
and one-half of the liability on the occupier.’ It also stated tHat the pay- - 
ment had to be made in quarterly instalments and the quarters would 
be taken to commence on the Ist day of April, ‘the. Ist day- of July, the 1st 
day of October and the Ist day of January. The instalments were payable 
on or before the 15th day of-May, the 15th day of August, the 15th day 
of November and the 15th day of February respectively for such quarters. ` 

62. By the Calcutta Municipal (2nd Amendment) Act,. 1975 a subs- 
tituted section 191 was introduced which made the position’ clearer still.” 

. This substituted section runs thus: . 

“One-half of the consolidated rates shall be payable by the owners 
of the lands and building and the other half by the occupiers thereof. The 
payments shall be made in quarterly instalments and the quarters shall be 

- taken to commence on the Ist day of April, the Ist day of July, the Ist 
day of October and the 1st day of January. The instalments in respect of 
lands and buildings in different wards shall be payable on or before the 
last day of the month as shown in’ Schedule VA and lif any instalment is 
paid into the Municipal Office on or before the last day of the month 
within which such instalment is payable a rebate of three and one eight per ` 
-cent : amount of such instalments shall be allowéd to the payer.’ 

‘Since section 191 is in Chapter XI. and section 235 ig in Chap- 
ter: ir the presentation of the Bill, so faras imposition of liability is 
concerned, loses-much of its significance specially in view of the provisions 
of section 234, In.any event it is clear from the facts which we have alrea- 
dy narrated that because of various orders of injunction passed by- this 
Court restraining the Corporation from realising consolidated rates and taxes 
the Corporation cannot be blamed, on the facts and in the—circumstances 
of this case for the delay in presentation of bills. 

64. This contention of the appellant is, therefore, overruled. 
65. The next argument of the appellant was on section 200 in Cha- 
pter XI of Part IV of the 1951 Act. Section 200 is in these terms ; 
: “If any land or building is ordinarily occupied by more “than òne 
person holding in serveralty, or is valued_at less than five hundred rup- 
ees, the Commissioner may, not withstanding anything contained in section ` 
, 191, levy the entire consolidated rate from the owner of such land or 
building ’- 
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66. The following contentions have been advanced before us :— 
1. Section 200 confers unguided powere on the Commissioner. 
' The contingencies which section 200 contemplate merely lay down the 
conditions under which the Commissioner may levy the entire consoli- 
dated rate from the owner but does not provide for any guideline for 
persons similarly situate within these contingencies. 
` 2. Before presenting the occupiers’ sharo of rate bills to the owner 
the Commissioner should have given to the owner an opportunity of 
being heard and thereafter should have passed his order under section 200 
levying the entire consolidated rate from the owner. 

_ 3. In the instant case there was only one occupier in respect of 
premises Nos. -31, 33, 35,37, 39 and 45, Park-Street. Ali these 
premises were valued at more than dive-hundred rupees. Neither the 
Corporation nor the Commissioner. had the power to realise the entire 
consolidated rate under section 200 from the appellant but the 

Corporation was trying to do s0. 
4. Section 200 does not touch section 235, the provisions whereof 
must be complied with. si 
© 61. As regards section 235 we have already expressed our view. So 
far as section 200 is concerned Pratip Kumar Ghose in paragraph (b) of his 
affidavit affirmed on the 27th July, 1972, at pages 845 and 846 of the Paper 
Book has stated that this section has no application to the instant case. 
The rate bills had been submitted to the appellant from the very 
beginning andthe appellant never raised any objection thereto. In 
any event the appellant had enjoyed the benefits for paying the occu- 
pier’s share of taxes since the 2nd quarter of 1960-61 as would appear 
-from Annexure ‘E’ to the said affidavit. Pratip Kumar Ghose says 
further that the appellant accepted such ‘benefits and made payments 


previously. The appellant, therefore, is estopped from contending other- 
wise. i l 


68. At page 856 of the Paper Book we find a statement “showing 
deduction of occupier’s share of tax at the time of annual value by Special 
Officer I on 22-3-63 which took effect from 2/60-61”. It appears that the 
appellant had enjoyed a deduction of 10% from the annual rent. 

i 69. In view of the state of affairs prevailing since the second quarter 
of 1960-61, the contentions in this behalf of the appellant's counsel do net 

„seem to us to be justified. We agree with ‘the learned -trial judge that 
Pratip Kumar Ghose_has sufficiently indicated how and in what manner 
the appellant had -taken- advantage of -paying both the shares. In any 
event, the appellant did not protest against demands when made. The 
appellané therefore, cannot be allowed to urge this point in an applica- 
‘tion under Article 226. The appellant cannot invoke, the “Court’s discre- 
tionery power under “Article 226 on the facts. of this case. We may, 
however make a few observations as to, whether section 200 of the 1951 
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Act is violative of . Article 14. -In ection 6(c) of the 1951 Act we find 
that the Commissioner is one of the Municipal Authorities charged with i 
carrying out the provisions of the Act. The power under | section 200 
has been vested in the Commissioner. i 
70. - On this aspect of the matter we mày refer to the Supreme. 
Court’s decision in (8)- Messrs. Pannalal Binjraj v. Union of India; AIR 
1957 SC 397. In this case the, Supreme Court’s comments ‘on section 


5(7A) of the Indian Income Tax Act, 1922 are. worth noting. -Serenan 
. 5(7A) was as under : 


“The Commissionèr of Tacomectox may transfer any case fame 
one I.T. O. subordinate to him to another, and the Central. Board | 
of Revenue may-tranafer any case from any one I. T.O to another. 
Such transfer may be made at any stage of the proceedings, and- 
shall not render necessary the re-issue of any notice already- issued 
by the I. T. O. from whom the case ‘is transferred.” This 
sub-section was inserted ‘by section 3 of the Indian Income Tax 
Amendment Act, .1940. In paragraph 29 at page 408 in. Pannalal 
‘Biniraj’s oase the Supreme Court observed : 

“Tt may also be remembered that this power is vested not in minor | 
officials but in top ranking authorities like the Commissioner of [Income _ 
tax and the Central Board of Revenue who act .on the information 
supplied ‘to them by the Income. Tax Officers-concerned. This power 


is discretionery and not necessarily discriminatory. An abuse of power ©. 


-cannot be easily assumed: where the: discretion is vested ‘in such high 
officia|s. .. There 18 moreover a presumption. that public officials will 
ue their duties honestly and in accordance, with the rules `of 
; law i 
714. “In the ingtant case the casera ia vested in 1 thie Commissioner 
who is one of the highest authoritios under the 1951 Act. -The discretion 
cannot be said to bs necessarily discriminatory. Secondly, it is not correct 
- that no guidelines have been indicated in section 200.- The Commissioner 
can exercise -his discretion under section 200 only when one of the condi- 
tions prescribed by that section has been satisfied: - Thirdly, there is always 
B presumption in! favour of, constitutionality, of an enactment and the 
‘burden is upon him who attacks, it to show that there has been a-clear 
transgression of constitutional principles : : vide (9) Spences Hotel Private 
Ltd. & Anr. v. State of West Bengal & Anr:, 1975 Calcutta High Court Notes 
“1135 at page 124 In our case the appellant’has_ not been able to show any 
clear transgression of constitutional principles in section 200 of, the 1951 
-Act especially when the discretion has „been conferred on the. Commissioner 
himself. . Yhe Supreme Court in the (10) State of Madhya Pradesh & Ors. 
- v. Chhottabhai Jethabhai Patel & Co. reported in (1972) 1 SC Cases 209 
and in:(L1) State of Madhya Pradesh v. Dadabhoy’s Colliery “Co. reported ` 
in (1972) 1 SC Cases 298 have discussed two principles of construction: 
which seem to be'relevant in this connection. These two priciples. are: 
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1. “Where two constructions of a legislative provision are pos- 

sible one consistent with the constitutionality of the measure impugned 

and the other offending the same, the Court will lean towards the 

first if it be compatible with the object and purpose of the impugned 

Act the mischief of which it sought | ig ‘prevent ascertaining from relevant 
factors its true scope and meaning.” 

2. “The rule of construction that ‘a Court construing a provision 
of law must presume that the intentio1 of the authority making it was 
not to exceed its. power and to enact. it validly is well settled. Where, 
therefore, two constructions are possible, the one which sustaias its 
validity must be preferred. a 

72. So far as section 200 is concerned a construction which sustains 
its validity is possible as-we have already indicated. In these circum- 
stances, we are unable to strike it down,on the ground that it is violative 
of Article 14 of the Constitution. 

.73.. The last contention of the appellant before us is on sections 236, 
237 and 251 of the 1951 Act. Let us ater the relevant portions of these 
sections as they originally stood. 

; Sec. 236(i). If the amount for which - ‘any Bill has been presented 
_ under section 235 is not paid within fifteen days from such presentation, 
into the Municipal Office or to a Municipal Officer appointed to receive 
the same, the Commissioner may cause to be served upon the person 
liable a notice of demand in the form in schedule VIII or ina form to the 
like effect. 

Sec. 237(1). Ifthe person liable for the payment of tbe consoli- 
dated rate does not, within fifteen days fiom a service of a notice of 
demand under section 236, pay the sum due, or show sufficient cause to 

_ the satisfaction of the Commissioner for non-payment of the same, 

such sum with interest thereon and all costs of recovery, may be 
recovered under a warrant in the form i in Schedule IX, or ina form to the 
like effect, to be issued by the Commissioner— 

(a), by distress and sale of any ‘moveable property belonging to such 
person, or 

(b) if such person be the occupier of any premises in respect of 
which the sum is due, by, distress and sale of any moveable property found 
on the said premises : 

` Provided that, „when tho premises in respect of which the default is 
committed are a place of business, and the moveable property distrained 
under clause (b) is shown to the satisfaction of the Commissioner to have 
been left there (by some person other than the person referred to in that 
.clause) for repairs or safe custody in the ordinary course of business, it 
shall be released. _ a 

. Sec. 251(1). “Instead of the Commissioner proceeding against a 
defaulter under the foregoing provisions of this chapter, or after any 
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détaultet has been so proceeded PE unsuccessfully or with “only 
partial success, it shall be ‘competent for the ‘Corpora tion to recover from 
him by.suit, in any Court of competent jurisdiction, any sum due, or thè 


- balance of any sum due, as`the case may, be, on account of the Consolidated A a 


tate, together with all coste? ~- 
. 74. All the three sections quoted above were in Chapter XVII of Part 
IV of the 1951 Act. Section 251; was challenged before a Special Banch of 
this Court consisting ‘of Das ‘Gupta CJ. Lahiri, J. ‘and Bose J. in (12) S. M. 
Nawab Ariff v. The Corporation’ of Calcutta reported in 64 CŴN at page 1. 
‘Dasgupta, CJ. and ‘Labiri J. delivered concurring judgments: Bose, J.’ 
delivered a dissenting judgment: Das Gupta CJ. was of the view - that- 
the legislators wanted to provide in section 251 that all defailters - might 
be proceedéd against by way of suit. To achieve that result the -legislators- 
‘first thought of ‘défaulters who were not at all being proceeded against by 


way of -distraint or under certificate procedure-whether because of. imprac- s 
_ ticability or any other reason then-ọof defaulters who had’ already -been _- 


. proceeded against under the -Act but without’ success. As these ~would 
leave defaulters who. had been proceeded against with partial success ous 


of the-reach of the section, the further words were ‘ used- ‘‘or ` ‘with only 


partial success”. The words which’ the legislators. used ‘gave full effect 


‘to this intention of providing that every class of defaulters could be 


proceeded against by the Corporation by way: of suit under. section 251, 


in addition to the mode already provided for the, same purpose, namely, Do 


recovery by way of distraint or by- certificate procedure. 
75. The learned Chief Justice has said that the, words ,“ ‘or ' after 
. a defaulter has been proceeded against unsuccessfully or with partial 
f success” ”" In - section. 251 do not appear at ‘all superfluous. but are nécessary 


and inevitable ` language the legislature “had to usé to provide for the; 


defaulter who have been proceeded against under the foregoing provisions 


iv addition to the defaulters _who ` have hot. been £0; Proreeded, ngunit - 


at all. f l =a 
76. The learned Chief Justice then says that, properly hepred 


_ the section provides that “every defaulter _’ may, in-addition to being 


proceeded against by way of distraint or certificate procedure, also be“ 


proceeded against by way of, suit. ‘As. between’ defaulters who. can be 
proceeded against “by way of suit.and ` defaulters who can- be proceeded 
-against in other modes, the statute has made no classification and it 


has clearly left it to the discretion of Municipal Authorities whether a. 


particilar defaulter would be ‘proceeded against in one way cor: ‘the other. 
71.. The’ learned Chief Justice’s view is, that there is no scope’ 
for reading in. section 251 any principle or policy for guidance of the 
exercise. of the’ discretion by the authorities in the matter of sélection 
or Classification in view of the very clear- words which ‘the. legislature 


has used in the phrase “instead of the Cominissioner proceeding ig against | 


i 
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a defaulter under the foregoing provisions‘ of this Chapter, or after a 
defaulter has been so proceeded against unsuccessfully or with only 


partial guecess.> -~ F 


18. The procedure of. distraint, according to- the learned Chief 
Justice, as provided under- section 237 is more onerous and prejudical 
‘to any defaulting rate-payer than the-procedure’by suit under section 251. 
_ . 79, The learned Chief Justice lás held that the law as laid down 
in ‘section 237 is discriminatory and violative of Article 14 of the 
Constitution and so void under Article 13 of the Constitution. 


80. Lahiri,J. expresses the view that the Calcutta Municipal Act of 1951 
does not cdntain any reasonable classification of cases where the procedure 
by use of distress warrant is to be followed and cases where the procedure by 
. way of suit is to be applied. Under the Statute as it stands the Commissioner 
has arbitrary power, unguided and uncontrolled by the Rules, to realise 
arrears of consolidated rates either. under. section 237 by issuing a distress 
warrant or by instituting a suit under section. 251. {a order to fall 
within the mischief of Article 14 of the Constitutioa two conditions must 


be fulfilled : ` - i 
(a) The_ Statute- must not contain any classification of the 
‘persons or things for the -purpose of applying: its provisions and 
_ (b) The Statute must ‘not lay down any principle.or policy for the 
` guidance of exercise of discretion by-the person entrusted with the 
- duty of administering the Statute. l 


X: 


' - Labiri, J. ‘hag stated that there can be no question that 
the “procedure under seotion 237 is of a.summary character under 
_ which the rate-payer has no right to appeal-against the order-of the Co- 
mmissioner and he is givea only 15 days” time within which to pay the 
amount claimed under the notice of demand or to show sufficient cause 
to the satisfaction of the ‘Commissioner for non-payment of the same. If 
the Commissioner is not satisfied with the cause ahown, he is authorised 
to realise the amount due together. with all costs of recovery by distress 
and, sale of any moveable ‘property belonging to such person or if such 
person ‘be the occupier of any premises in respect of which the sum is due, 
` py. ‘distress and sale of moveable property found in the premises. In the 
- case of a suit under section’ 251, however, the rate-payer will have time to 
file written statement and also more time for diseovery and inspection of 
documenis etc. and above alla right of appeal against the decree that 
- may be-passed against him. The presence of this alternative form of reco- 
very of arrears of consolidated rates -without any indication of any prin- 
ciple to guide the discretion of the ‘Commissioner as to the circumstances 
under which the two alternative modes aré to be applied, makes the more 

_ onerous procedure void. =~” ci W 


ie 
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81. We have already said that: Bose, J. has delivered a dissenting 
judgment. His Lordship has inter alia, relied on principles laid down by 
the Supreme Court on which we have also relied in this judgment in uph- 
-olding section 200 of the 1951 Act. But since this is a dissenting judgment 
-we are not discussing it in details: 

.- 82. After section 251 was declared void, 1ts provisions were amended 
by the Calcutta “Municipal SaPA Act, ; 1960. The amended prosi 
visions were as under : 
. 251. Power to Commissioner 10 sue fie arrears. ( 1). A fter a 
defaulter has been proceeded against under the-foregoing provisions of 


this chapter unsuccessfully or with -partial success, it shall be compe-. 


tent for the Corporation to recover from him by suit. in any Court of 
competent jurisdiction, any sum due, or the balance of any sum due, 
as the case may be on account of the consolidated Tate, together with 
all costs. 7 

Notwithstanding any decision of any Court to the contrary, any 


` 


' proceeding instituted in’ accordance with the provisions of section 236 to ° 


250 and pending on the date of commencement of the Calcutta Municipal 
(Amendment) Act, 1960, may, be continued after such commencement and 


any such proceeding, or any order made, anything done or any action - 


taken therein, shall. not, in any' manner, be’ called in question- merely on 


the ground that the Calcutta Municipal (Amendment) Act, 1960 was not in- - 


‘force when such proceeding was, instituted, such order was made, such’ ‘thing 
was done or such action was taken. 


' 83. In the Statement of Objects and Reasons of the “Calcutta Mun- 


icipal (Amendment) Act, 1960 it is, inter alia, stated: The procedure of 
_Tealisation of consolidated late by distraint as provided in section 237 of the 
Calcutta Municipal Act, 1951 is essential for the maintenance of the Muni- 
cipal; administration. This provision has recently been declared ultra vires 
because of the opening words of section 251 (12) S. N. Nawab Ariff x. The 


Corporation. of | ‘Calcutta, 64 Calcutta “Weekly. Notes, page 1). This bill ` 


amends section 251 sọ that section 237 may‘continue to be valid.” 

84. In the instant appeal certaia notices ‘under ` Section 236 both 
with respect to owner’s share and: occupier’s share of consoli- 
dated rates have been challenged. -Learned Counsel for the appellant has 


urged that the Notices of Demand under’ section 236 threatening the appe- ' 


lant with distraint are without jurisdiction inasmuch as section 237 was 
declared ulfra vires by a Special Bench of this Court. The attempt that the 
legislature has made by amending section. 251 has not rectified the defect 
which the Special Beneh has pointed out., -Section 237 is-a post- -Constitu- 
tional provision. Sub-Article (2) of Article 13 3 of the Constitution Says. 
that the State shall not make any law which takes away or abridges the 


rights conferred by : this part and any law made in contravention of this ` 


clause Shall, to the extent of the contravention} be void. The Special 
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Bench has completely obliterated section 237 from the Statute by declaring 
that it is void under Article 13 (2). If itis void ab initio it iv a still-born 
baby and‘ by amending section 251, the legislature cannot revive section 
237. In support of this contention the appellant’s Counsel relied on the 
Supreme Court’s judgment in (13) Deep Chand v. State of U. P., AIR 
1959 SC 648. In paragraph 19 at page 659 the Supreme Court has said 
that the doctrine of eclipse has no application to post-Constitution laws 
infringing. the fundamental rights as they would be ab initio void 
in toto or-to the extent of their contravention of the fundamenta! rights. 

l . 85. In these circumstances the contention of the appéllant’s 
Günsel is that by merely amending section 251, section 237 
cannot be revived’ or re-validated. It was necessary to re-enact section 
237 after amending section 251 but the legislature has failed to do so. 

86. On this point numerous decisions of the Supreme Court some 
of them difficult to be reconciled were cited before us: but for the 
purpose of’ disposing of this appeal we do not find it necessary to enter 
into these controversies. In (14) State of Mysore v. Achiah Cheity, 
AIR: 1969 SC 477, it had been laid down that the supremacy of the 
legislatures in India, within the constitutional limits of their jurisdiction 
is as complete as that of the British Parliament. If two procedures exist 
and one is followed and the other discarded, there may ina given case 
be found discrimination. But the legislature has still the competence to 
put out of action retrospectively-one of the procedures leaving one pro- 
cedure only available, namely, the one followed and thus to make disappear 
the discrimination. In this way a validating Act can get over discrimination. 
Where, however, the legislative competence is not available, the 
discrimination must remain for ever since that ‘discrimination: can only 
be removed by a legislature having power to create a single procedure 
out of two and not bya legislature which has not that power. Tho 
Supreme: Court made these observations on certain provisions of 
the Bangalore Acquisition of lands (validation) Act, 1963. 


. 87 ` In the instant case there is no question of legislative compe-_ 
_ tence. The State Legislature’ was fully competent to enact the provi- 
sions of the Calcutta Municipal Act. In Section 251 before the amendment 
two procedures were available for the realisation Of consolidated rates. 
One was the distraint- procedure which was an onerous procedure and the 
other was the procedure by way of suit. The Special Bench took the 
view that the simultaneous availability of these alternative procedures 
without any guidelines was creating discrimination and hence section 
-237 was void and inoperative. By the amending Act of 1960 it has been 
provided that the Corporation has to exhaust the distraint procedure 
before resorting to the procedure for recovery by suit. By the validating 
Act, therefore,- retrospectively, -only one procedure has been made avail- 
able ata time. In this view of Mien matter it is not open to- us to strike 


r 
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3 TERR section 237 or a notice under section 236 c on the ground that ‘by’ the 
validating Act the defect which the Spree Bench had discovers had nòt 
- -been cured. 

88. Tho Special Bench did not say ‘that’ there was any. inherent 
vice in section 237. This . section was declared invalid, because of the 
Opening words of section 251 as ‘they then stood. The Special Bench’s view 
was that as there were two alternative: ‘procedures i in section. 251 without 
> any guidelines, section 237 was invalid. „In these circumstances, it seems: 


to -us,that, the legislature was competent to amend, section 251 to remove 
. the defect -that the Special Bench had noticed. 


_ 89. In (15) ° M. PLY. “Sundoraramien & Co. v. The State ‘of i 
Andhra Pradesh, AIR 1958 SC 468, a- few provisions of the Madras 
General Sales Tax.Act-(as applied to Andhra); 1939 came up for consi-- 
z deration. -At' page 489 in paragraph 42 the Supreme Court’ obéerves : 
“8 “ose Thus, a legislation on a topic not within the competence“ 

of the Legislature and a legislation within its competence but violative - 

of constitutional limitation” have both the same reckoning in’ a Court 

Of law ;- they are both of them unenforceable. But dóes ‘it follow - 

from- this that both the laws are of thé-same quality and, charactet, . 

-and stand on the same footing for ‘all purposes. This question: has 

been the’ subjeet of consideration’ in numerous decisions in the 

. American Courts, and the prepondérance of authority i is in favour of 

the : view. that while a law ọù a matter not within “the. competence 

‘of the legislature i is a’ nullity, a! law ona topic within its ‘competence 

but . repugnant to the constitutional “provisions. is only , unenforceable. 

This distinction has a material bearing ‘on the, present discussion. . If 

-a law isona field not within the domain, of the Legislature, it ‘is 
` absolutely. null and void, and a subsequent cession ‘of that field to’ 
"the legislature will not have the effect of breathing life iuto what was 

a still- born piece of legislation’ and‘ a fresh legislation on the subject 

would be Fequisite. But if the law is in respect Of a matter assigned~ 

to the legislature but its provisions digregard constitutional prohibi- 
_. tions though the law would'be unenforceable ‘by reason of those -pro- . 


_ hibitions, when once they are removed, the law will Become effectivė 
' without re-enactment.’ 


À 90. In the case before us “'Loéal Govetniient fin is to say,, t the 
Constitutions and powers of Municipal Corporations” is item No. 5 in- 
List II of the 7th.Schedule to the Constitution. The. competence of ` 
* the State Legislature was, therefore, not in dispute... The Special Bench : 
was of opinion that section 25! had been enacted by disregarding cénstitu- 
tional prohibitions and, therefore, section 237 which laid down a more~-. 
onerous’ procedure was unenforceable., The ‘constitutional prohibitions _ 
‘were remoyed by the Amending Act of 1960.. Once the constitutional ` : 
r prohibitions were removed section 237 became effective , without re-enact- 
ment. 


E co 
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“91. Our. attention was drawn to the Supteme: Court’s decision in 
(16) ° Mahendralal v. State of UP., AIR 1963' SC 1019, where a dis- 
tinction had been made between pré-constitutien laws and post-constitu- 
tion laws. But. we find that in thie case the Supreme Court’s earlier 
judgment -in Sundararamier’s case was not cited at all. We also find that 
in (17) Hari Singh v. Military Estate Officer; Delhi, AIR 1972 SC 


-2205, a post-constitutional legislation was sought to be rectified by an 


amending Act. And the Supreme Court had ` followed its decision in 
(14) State of Mysore v. D. Achiah Chetty, AIR 1969 SC 477 which 
we have already noted. In paragraph 20 at page 2211 the Supreme - 
Court says: ‘The Mysore casé. -AIR 1969 SC 477 (supra) isan authority 
for the proposition that if there is legislative competence the legislature 
can put out of action retrospectively one of the procedures leaving one 


. procedure only available and thus. removing the vice of discrimination. 
- That. is exactly what had happened in the 1971 Act in the presentappeals. 


The 1958 Act was challenged on the ground that ` there were two proce- 
dures and the choice of either was left to the unguided discretion of 
the Estate Officer. The 1971 Act: does not leave any such discretion to 
the Estate Officer. Under the 1971 Act there is only one procedure. The 
deeming provision contained in section 20 of the 1971 Act validates actions 
done by, virtue of the proyisions-of the 1971 Act.” 


92. Recently a Special Bench of this Court in (18) Ananda Kumar 
v. State of West Bengal, AIR 1977 Cal. 73 has also placed reliance ‘on 
the -Supreme Court’s judgment in Sundararamier’s-case. The judgment 
was delivered by. Sabyasachi Mukharji J. with which my learned brother 
S. K. Dutta, J. and I had concurred. ; 

- 93. In our opinion, the Suprenie Court’s judgments which have 
taken the view that a constitutional infirmity can be removed by validat- 
ing Act provided that legislative: competence does not stand in the way 
should be applied to the instant case and we hold that section 237 of the 
Calcutta Municipal Act, 1951 became effective and enforceable after the 


; amendments to section 251 made Dy the Calcutta Municipal (Amendment) 


‘ Act, 1960. 
For all the reasons aforesaid, this appeal is E interim orders 
if any ; are vacated ; there will be no order as to costs. . 
Datta, J.: I agree. - aAA . 
N.CS. ae 
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af CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Dhires Chandra Chakravorti 
Decision: July 27, 1979 


` . Ajit Kumar Hazra & Ors. ne” soe) Petitioners 


t 


: Versus A i 
Rathindra Nath Roy ` nS . Opposite Party* 
Succession Act, secs. 211, 213 and 306— Whether. before the grant 
of probate, executor can be substituted in a‘suit in place of the deceased 
. plaintiff, the testator. ; be 


Mohit and Mohan two brothers filed a suit against O.P: for - eviction. 
While the Suit was pending, Mohit died leaving a will ‘whereby the’ 
two » petitioners were appointed as executors.” Petitioners applied for 
substitution in the suit in place of deceased Mohit,’ as executors. Learned 


'  ‘Munsif- rejected -the application. Petitioners moved the High Court and 


- obtained.a Rule? Petitioners contend that: having regard to secs. 211, 

213 and 306 of the Succession Act and sec. 2(ii) of the Code of Civil’ 
Procedufé, the legal position js that when a ‘person dies after leaving a 
will, the executor appointed by him will represent the estate and will be ~ 
` regarded as a legal representative of the deceased. The right to prosecute 
an action already commenced exists in favour of the executors appointed 
by the deceased plaintiff. - 


‘HELD: Sec. 213(1) of the Succession ' Act provides that right as > 
executor or legatee cannot be established in any court,. unless a court of 
competent jurisdiction has granted probate of-the will under which the 
right’ is claimed. Section 213 does not operate asa bar to the institution ` 
.or prosecution by him of an action before obtaining. the “probate of the 
‘will subject to-this that the decree cannot be passed before the probate 
. ls obtained and produeed before the Court. The executor can bring or 
- prosecute an action before obtaining probate provided that no decree canbe . 
passed in such action before the probate is obtained. The -court below 
ia have allowed the application of the petitioners for substitution. 

a : ah Para 3) 
Cases referred to:— per 5 ' 


(1) Jitendra Kishore X. Prasanna Kumari, ILR 38 Cal 327 
(2) Khajah Habibullah v. Ananga Mohan Roy Choudhury, ILR 1942, f 


l (2) Cal. 363. ' 
(3) Bibhuti Bhusan Roy & Anr. v. Narendta Narayan Ghose & Ors. y 
. 54 CWN 667 ` 
Siama Prasanna Roy Chowdhury, A: K. Rakshit and 
Phani Bhusan Das - Mis Ae for the Petittoners 


Amiya Kumar Chatterjee i ats Za for the Opposite party - . 
*C. R. No. 466 of 1978. é 
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“The judgment of the Court was as follows i 
‘This Rule is directed against Order No. 34 dated December 1, 1977 


whereby the learned Munsif rejected the petition for substitution made 
. by the present petitioners Nos. 1 and 2. 


, 2. The facts'relevant for the purposes. of ae case are as follows. 

Two brothers, namely, Ram, Mohit and ‘Ram Mohan, filed a suit for 
eviction against the present opposite party, When the suit was still pend- 
ing said Ram Mohit died on June. 3, 1977 leaving a will whereby he is said 
to have appointed the present petitioners Nos. 1 and 2 the executors to 
his will. On July 27, 1977 the petitioners Nos. 1 and 2 in their capacity of 
executors made an application: for being substituted in place of Ram 
Mohit, The application was opposed by the present opposite party before 
_- the Court below. The learned Muasif rejected that application. 


; 3. Mr. Shyama Prasanna Roy Choudhury, the learned Advocate 
appearing in support of the Rule, contends that having regard to the 
provisions of sections ‘2UL, 213 and 306 of the Indian Succession Act the 
, learned Munsif acted illegally and with material irregularity in rejecting 
the prayer for substitution. ‘Regard being had to the provisions of section 
2(ii) of the Code of Civil Procédure and section 211 of the Indian Succe- 
ssion Act it can very well be accepted as the correct legal position that when 
4 person dies after leaving a will the executor appointed by him would 
represent the estate and would “be regarded as a legal representative of the 
deceased’s estate. According to the provisions of section 306 of the Indian 
- , Succession Act in the present case on ‘the ‘death of one of the joint 
plaintiffs the right to prosecute thé action ‘already commenced does exist 
in favour of the executors appointed by the deceased plaintiff. Section 
213(1) of the Indian Succession Act provides that no right as executor or 
legatee can be established in any Court of justice, unless a Court of 
competent jurisdiction’i in India has granted probate of the will under which 
` the right is claimed *** *** *** *** Thus according to the provi- 
sions of section 213 referred to above the right of an executor has to 
be established only in a court of competent jurisdiction having power to 
grant probate of the will under which the right is claimed. The question 
‘ that now arises for determination is whether before the grant of probate 
. the petitioners nos. l and 2 may.claim,to be substituted in place of the 
deveased, plaintiff, Ram Mohit, “Section 213 referred to above 
oaly lays down that an executor cannot establish -his claim as such 
before he, obtains probate of the will. But this section 213 does 
not -operate as a bar -to the institution or prosecution by him of 
an action before obtaining the probate of ‘the Will subject to this that in 
a suit s0 instituted or so prosecuted the “decree cannot -be’ passed before 
the probate is obtained and produced before the Conrt. This is the view 
taken in a number of cases of which ĮI may make particular mention of 
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(1) Jitendra Kishore v. Prasanna Kumari, ILR 38 Cal 327 and (2) Khajah 
Habibullah v. Ananga Mohan Roy:Choudhury,1LR 1942(2) Cal 363. We can, 
therefore, take it as settled law that the executor can bring or prosecute’ 
an action before obtaining probate provided that no decree can be passed 
in: such action before the probate is obfained. In this view of the matter, ` 
the Court below should have allowed the application of petitioners nos. 1 
and 2 for their substitution in place of the deceased plaintiff, Rdm Mohit. 

4. Mr. Chatterjee appearing for the opposite party, however, teferred 
me to a decision in ‘(3) Bibhutl Bhusan Rey and another v. Narendra 
Narayan Ghosh and ‘others, 54 CWN ‘667. - This case is distinguishable from 
the present case on facts and I accordingly need not discuss the principle 
Jaid, down therein on the basis of ‘the peculiar facts of that case. 

In the circumstances aforesaid, the Rule is made absolute and. the 
impugned order i3 set aside. 

I make no order as to costs. í i 

PR A ' x A 
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© [CRIMINAL REVISIQNAL JURISDICTION ] 
Before: Mr, Justice Purna Chandra “Borgoah and Mr. Justice 
Bimalendra Nath Maitra 
an Decision : April 5, 1979 


S 


Udham Singh Bee we na Petitioner 
p Je: i Versus : l EN 
The State of West Bengal Fs Kish ... Opposite Party* 
E zee And eee E = . 
Joginder Singh vis see “ae Petitioner 
i Versus ’ 
The State of West Bengal ` +e Opposite Party* 


Essential Commodities Act 1955, seca’) ne 6C, 6E and 7—Seizure 
of essential commodities — Power of confiscation — How far jurisdiction of 
ordinary criminal courts is ousted. 

Petitioners are registered owners of two iia lorries. These lorries 
with their contents, viz, Jute Batching Oil were seized and a Police 
case under sec. 7 ‘of the Essential Commodities Act 1955 tead with secs. 
407/120B/411 of the Indian Pena] Code was started against the petitioners 
in the Court of the Chief Judicial Magistrate, Howrah Petitioners . appe- 
ared before the Magistrate and prayed for return » the oil tankers 
to them. Magistrate passed an order for. return of the tankers to” their: 
_owders upen production of legal documents of title and execution of àv 
“bond of Rs. 150000 each. Petitioners furnished the bonds and took’ 
back the lorries. . Thereafter the investing officer filed an application’ 
under sec. 6A of the Essential commodities Act 1955 before the District 
, *Cr, Rev. No. 2014 and 2069 of 1978. ; 
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Magistrate and Collector, Howrah for confiscation of the said two 
tankers, Petitioners received notices’ to show cause; but they did not answer. 
District “ Magistrate and Collector. passed an order directing confisca- 
tion of the articles and for sale of the lorries and oil. Petitioners preferred 
appeals before sessions Judge, Howrah who dismissed the appeals. Peti-- 
tioners then came up befoie the High Court in’ revision ‘and obtained 
Ruies. “Petitioners submit: that since the Judicial Magistrate ordered 
return of the seized lorries upon execution of bond and since the Tequisite 

. bonds were executed by the petitioners the order of the District Magis- 
trate and Collector-for confiscation of the articles is without jurisdiction 
and’ should be set aside. The opposite party contends that whether there 
was any prosecution or not. the collector has power to order confiscation 
of such commodity. including the containér and that sec. 6E of the Act 
bars the jurisdiction of an ordinary criminal court to pass any order in 
respect of any essential cemmodity seized under sec. 3 of the Act. 

HELD : Under sec. 6E-of the Essential Commodities Act 1955 
the Collector or a Judicial Authority appointed under sec. 6C will be the 
only authority to pass any order in respect of any essential commodity 
seized under sec. 3 of the Act. It is clear from sec. 6E that only- essential 
commodity is mentioned and not any container or vehicle used for carrying 
the commodity. Therefore; jurisdiction of a`- criminal court has not been 
ousted in respect of any vehicle which. is used for carrying any essential 
commodity. i 5 .. (Para 8) 

Section 6A of the Act empowers the éelleetor fo order E RN of - 
essential commodity including a vehicle, but sec. 6A does not take away the 
jurisdiction of an ordinary criminal court to pass an order regarding disposal 
of-any article including any vehicle apart from the essential commodity 

_ seized under the Act. The order of the collector if allowed to stand will 
nullify the effect of the orders passed by a judicial authority strictly in 


accordance with law. ... (Para 9) 

Order of Sessions Judge is set aside and orders na the Chief Judicial 
Magistrate ure affirmed. ` ..(Para 10) 
Promode Ranjan Ray and Dhrubajyoti Ghosk . for the petitioners 
B. N..Maitra P.P. and Amalendu Kr. Paul ` .. for the State 


The judgment of the Court was as follows:-- ` ! 


Borooah, J. : The petitioners in these two Rules, namely Udham 

Singh and Joginder “Singh are ‘registered owners of two Tanker Jorries 
namély, WMK 4499 and TRL 1901 respectively. These two lorries together 
with their contents ` namely, Jute Batching Oil, were seized from a godown 

_ at Alampur within Sankrail police station on the night cf 15. 3.78. ‘and 
iñ connection with these seizures Sankrail P.S. Case no. 15 dated 16.3. 
78 under section-7 of the Essentiat Commodities Act 1955 read with sect- 
ions “407/120B/411 of the Indian Penal Code, corresponding to G.R. Case- 


` 
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‘No. 830 of 1978, was started against the two” petitioners in the court 
-of thé Chief Judicial Magistrate, Howrah. 


2. On 10. 5.78 the two petitioners in fice’ Rules Uopesied before: 


. the learned, Magistrate and prayed for return of the seized oil tanker to 


them. : The learned Magistrate, after hearing the learned Advocates, passed 
an ‘order for return of .the two tankers to their respective, registered owners 
upon their producing valid and legal documents of title and after executing . 
a,bond of Rs. i, 50, 090/- each with an undertaking that they would not . ’ 


~ dispose of the tankers without the permission of the court or change the 


” nature and character thereof and produce them on ‘call. 5N 


3. On 26578 both thé petitioners furnished the bonds as divedted 


`- by the order of the learned Magistrate dated. 10. 578 and after the bonds i 


were accepted, the, petitioners took ‘back the seized tanker lorries. - 
4. Thereafter the investigating officer filed ‘an application under sec- 


` tion 6A of the Essential Commodities Act, 1955 - (hereinafter ‘the Act}-- 
S before, ‘the District’ Magistrate and Collector, : Howrah for confiscation of 


the, goods including the two lorries-seized in connection with the aforesaid 
Sankrail, Police Station.case. Both the petitioners received notice undér 
section 6A of the Act for Showing cause by 31.5.78 as to why the seized’ . 
articles, should not be confiscated under the provisions of the section 6A(2) 
of the Act. In spite of time being taken “by both the petitioners, ` no 
cause. was shown and the learned District Magistrate and Collector- Howrah 


byan order dated 24.8.78 passed’ an order „directing confiscation of the 


seized articles including the two tanker . lorries. The investigating, officer- 
was also directed to take necessary steps for sale of the lorries eae other. 


- articles after keeping samples of the seized oil. 


"5. Against. the order of confiscation, the petitioners referred two 
separate appeals being Appeals nos. 72 and 73’of 1978 before the learned 
‘Sessions Judge,- Howrah and by an order dated 27.11.78 Sri PU Dutta, 
Sessions Judge, Howrah dismissed both the appeals. Against'the orders of: 
the learned Sessions Judge those petitioners: have come up before eye 
Court in revision and have obtained the present Rules. i 

6. Mr. Pramodranjan Ray. learned Advocate appearing on behalf 
‘of the petitioners in these two -Rules, has submitted that in view of 


. tho order passed by the Chief Judicial ` Magistrate on 10.5.78 directing 


the seized tanker lorries to be returned to the, petitioners on` their 
executing bonds of Rs 1,50, 000/- each and the subsequent order dated 
26 5.78 accepting the bonds, the order dated 24 8.78 passed by- the District 
Magistiate and Collector, Howrah directing confiscation of the seized goods 
including the tanker forties, is without jurisdiction and should accordingly 


i be set aside.-- ` - A 


- 7, Mr. Maitra, learned Public Prosecutor appearing on behalf of- 


- the ‘State, argued with reference to section 6A of the Act that irrespective 


of the:fact whether or tnat any prosecution has been launched i in respect of 
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the violation of any provision of the Act, the Collector of the District or 
the presidency.town in which the essential commodity has been seized, has 
the power to order confiscation of such essential commodity including any 
container or receptacle including a vehicle in which such essential commo- 
dity had been conveyed. Mr. Maitra further argued that section 6E of 
the Act bars the jurisdiction of an ordinary criminal court to pass any order 
in respect of any -essential commodity or any vehicle found with such 
commodity, seized pursuant to an order under section 3 of the Act. 

8. Under section 6E of Aet the collector ora Judicial authority 
appointed under section 6C will be the only authority to passany order 
in respect of any essential commodity seized in pursuance of an order made 
under section 3 of the Act; such authority will prevail notwithstanding 
anything to the contrary contained in-any other law for the time being 1n 
force. It is clear from section 6B that only essential commodity is men- 
tioned and not any container or any vehicle whith is used for carrying 


the essential commodity. Therefore, in respect of any vehicle which is 


used for carrying any essential commodity and which has been seized in 
connection with any case started under the Act, the jurisdiction of a cri- 
niinal court haa not been ousted. 

9. Section 6A of the Act empowers a collector to order confiscation 
of any essential commodity including any vehicle seized in connection with 
any proceeding, under the Act. This section doe’ not take away the jur- 
isdiction of an ordinary criminal court to pass any order regarding dis- 
posal of any article including any vehicle, apart from the essential comm- 
odity, which has been seized in connection with a proceeding under the Act 
till the proceeding pending before.the Criminal Court is finally acted within 
jurisdiction in passing the two orders-dated 10.5.78 and 26.5 78 and as 
such, the order of the Dirstrict Magistrate -and Collector dated 24.8.78, if 
allowed to stand, will tantamount to nullifying the effect of the two orders 
passed by a judicial authority strictly in ‘accordance with law. Therefore 
the learned Seasions Judge, Howrah erred in dismissing the two appeals 
filed by the petitioners and upholding the order of the District a ca 
and Collector, Howrah dated 24.8.79.. 

10. We, therefore, allow these two applications, make the Rules 
absolute ‘and set aside the order passed by the learned Sessions Judge, 
Howrah in’ Criminal Appeal nos. - 72 and 73 of 1978,.and affirm the orders 
`of the Chief Judicial Magistrate, Howrah atad 10.5.78 and 26.5.78. 

‘ Maitra. J.: I agree. 


S.P.T. ' 
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“HADES . Naba Kumar Roy v. Unton of India. [1979 (2) CLI 


-E CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Ganendra Narayan Roy , 
-7 Decision : .May 10, 1979 j 


. - Naba Kamar Roy a ee ves is r eenuoner 
í Versus coon 
Union of India ` des ` Respondent* 


Constitution of India, Arts. Ì4. 15, 16—Direction of filling up of posts 
of clerks by women only, whether violates Arts. 14, 15 and 16 on the ground 
of discrimination. 


. Railway Board's letter dated June 30s 1978, office circular dated 
June 21, 1978, Employment Notice No., 1/78 (ER) and Railway Board’s 


ee 


Bo xs 


circular.dated August 5, 1976, all concerning the filling up of the posts of i 


Enquiry-cum-Reservation clerks by women, were challenged by petitioners 
who are Railway Employees. They contend that the authorities of the- 
Eastern Railway are taking steps to recruit only” women. candidates and 
that such action’is in violation of Arts. 14, 15 and -16 of the Constitution, 
which form a part of the string of common code of the. constitutionally 
guaranteed rights and these. rights supplement each other. A’--direction 
for favourable'consideration of women- candidates only is an infringement 
of Art. 16(2) which prohibits discrimination on the ground of sex only. 

` Even under Art. 16(4) a classification based solely on ground of sex is not 
permitted. ` Respondents contended that the circulars of directives did 

` not violate any fundamental right in as much as under the ‘said “orders or 
notices no discrimination was made-on the ground only of sex but there 
were other reasons for better administration. and for the benefit of the 
public.. When the criterion of sex along with other factors and, conside 
rations form a basis for the object of classification then the bar under 
‘Arts, 15 and 16 cannot be attracted. 


. HELD: The impugned circular and orders are yolative af the 
provisions of Art. 16 and as such they are “unconstitutional and should be 
struck down. Articles-14, 15 and 16 form part of a string or common code of 
constitutionally guaranteed righis and the rights guaranteed under the said 
Articles supplement each other, but none of the Articles control - provision of 
other Articles. Article 14 makes provision for equal protection of law and ` 

forbids ‘class legislation but there is a built-is-flexibility within Art.-I4 


itself and Art. 14 does not forbid reasonable’ classification. But Arts, -14 -~ 


_ and 15 are not co-extensive and action which may well be protected because 
of reasonable classification under Art. 14 becomes yiolative of Art. 15 if 
„any classification is made on the grounds of caste, sex, religion ete.. as 
provided in Art. 15, Art. 16 is confined toa narrower field of employment’ 
' Some additional grounds viz. descent and place of birth have been specified 
-~ in clauses, (1) and (2) of Art. 16. -The scope of “Arts. 15 and 16 are not 
y E R. No. 4470W} apaa, 


O 
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. identical and had it been identical there eould not-have been any necessity 
* to make special provision for public employment under Art. 16. Both Arts. 
15 and 16 are species of ‘the genus of equality viz. Art.-14 but the said 
Articles are not co-extensive and are not inter chargeable. ..(Para 14) 
The circular of the Ratlway Board dated August 5, 1976 is clearly 

. violative of Art. 16(1) and (2) of the constitution, Similarly in other 
impugned circular, eligibility has been made to’ depend upon sex only and 
there is no question of any other consideration. ` A classification on the 
basis of attributes of sex is nothing but or does not cease to be a classifica- 


. _ tion only on the ground of sexs ...( Para 15) 


Any favourable consideration for a women candidate cannot but be a 
discrimination or a favour shown on the basis of attributes or spectal virtue 
inherent in sex and such discrimination on the basis of attributes of a sex 
is clearly forbidden by Art. 161) and (2). (Para 15) 

“Cases referred to :— 

(1) State of Kerala & Anr. v. N. M. Thomas & Ors., AIR 1976 SC 490 
(2) Genl. Manager, Southern. Rly. v. Rangachari, AIR 1962 SC 36 

(3) State of Madras v. Champakaram, AIR 1951 SC 226 
(4) Debadasan v. Union of India‘& Ors., AIR 1964 SC 179 


(5) Charan Singh v. Union of India, All India Service Law Journal 26 

(6) Samyher Singh v: State of Punjab, AIR 1970 Punjab & Haryana 372 
_ (7) Dattatraya Motiram More v. State of Bombay, AIR 1953 Bom. 311 
` (8) Watter Alfred Bald v. Union of India & Ors., AIR 1976 Delhi 302 

(9) M.R. Balaji v. State of Mysore, AIR 1963 SC 649 

(10) Trilokinath v. State of J. K. & Ors., : AIR 1969 $C 1 

(11) Mahadev Jiew v. B. &. Sen, AIR 1951 Cal. 563 

(12) Anjali Ray v. State of West Bengal, AIR 1952 Cal. 825 

(13) D. N. Chanchala v. State of Mysore, AIR 1971 SC 1762 

(14) Probhat Kiras v. Union of India, AIR 1977 SC 1553 
Sakti Nath ‘Mukherjee and Madhusudan Baneri. , .. for petitioner 
R. C. Deb and R. N. Das ` 5 > for respondent 


The judgment of the Court was as follows :— 

In the instant Rule, Railway Board’s letter being No. E(NG) III-78 
\RRI/143 dated-30th June.’ 1978 issued _by the-Deputy Director (Establis- 
iment), Railway Board and ‘the Office Cireular No. E 740/C/ Resv/Com/ 
Line (1) dated 21st June, 1978 issued by the Chief Personnel Officer, 
Eastern “Railway for filling up’ the posts of Enquiry-cum-Reservation Cle- 
rks in the scale of Rs. 330-560/- by women and the Employment Notice 
being No. 1/78 (ER) for recruitment of lady Enquiry-cum-Reservation 
Clerks-and the Railway Board’s Circular No. E (NG) 111-76/CD/40 dated 
August 5, 1976 to the General. Manager, All India Railways on the subj- 
ect ‘Revitalising the cadre of Bnquiry-cum-Reservation Clerks” are under 
challenge. 


~ 
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2. The petitioners in the siani Rule`are Railway employees and 
all of them are at preseut working as Reservation Clerks at different book- 
ing offices of the Eastern Railway in Calcutta namely at Fairlie Place Res- 
ervation Office, Howrah Station Reservation Office and Sealdah Station 
Reservation Office. The petitioners’ case is that by a letter dated 29th 
February, 1964, the Railway authorities laid down the procedure for appoin- 
tment to the post of Enquiry-cum-Reservation Clerks as also other posts 
in the Reservation cadre. A copy of-such letter of the Railway Board 
dated 29th February 1964 has been annexed to the writ petition being ann- 
exure ‘A’. It appears that the, Chief Personnel Officer, Eastern Railway, 
Calcutta on 7th April 1978 issued a memo for formation of a panel for 
the post of Enquiry-cum-Reservation Clerk in the scale of Rs. 330- 560/- 
(RS). By the aforesaid memo, staff eligible to be appointed as, Enquiry- 


cum-Reservation Clerk in the said `scale were ‘advised to appear ina wri- ` 


tten test scheduled to be held on 23rd April, 1978. The petitioners con- 


regular appomtment in the post of Enquiry-cum-Reservation Clerk but 


‘ 


‘tend that the petitioners volunteered to appear in the written test for their - 


for the reasons. best known to the Railway administration, the proposed - 


examination for formation of panel for the post of Eaquiry-cum-Reserv- 


' ation Clerk was not held. “Thereafter, on 28th June, 1978, the Chief 


Personnel Officer (Commercial) Eastern Railway issued a Circular being 
‘Circular No. 740/C/Resv/Com/Line (1) dated 21st June, -1978 for filling 
up the post of Enquiry- -cum-Reservation Clerks’ in the scale of Rs. 330- 
560/- by women only.’ It appears from the said Circular that the Eastern 
Railway Administration had decided to -fill up to’ posts of Enquiry- -cum- 
Reservation Clerks in- Fairlie Place Reservation Office, Calcutta by lady 
employees and lady employees alone and for that purpose volunteers amo- 
ng lady employees of all categories (Class III) from all offices in Calcutta 
area were called for absorption by screening. A copy of the said letter 
has also been annexed to the writ petition being annexure ‘C’ to. the 
application. The petitioners contended that the said Circular dated 21st 
June, 1978 was neither. bonafide nor lawful andthe same was issued in 


- violation of the rules prescribed for appointment to the post of Enquiry- 


cum- Reservation -Clerk as per Board’s letter dated 29th February 1964. 
It'is to be noted in this connection that in the said Circular calling lady 


employees of allcategories for absorption by screening; no qualification” 


whatsoever was laid down to enable a candidate to be eligible for such 
screening. and for absorption and the petitioners contend that sex only 
was the criterion for such eligibility. The petitioners also challenged the 
legality and validity of the Railway Board’s Circular No. E (NG) 63 PMI- 
52 to the General Manager, All India Railways regarding chanel of pro- 
motion for Enquiry-cum-Reservation Clerks The said Circular was annex- 


ed to the dffidavit-in-opposition of the respondent Nos. 1 to 3 being | 


annexure ‘A’ tothe affidavit-in opposition. It will appear from the said 
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Circular of the Railway Board thay 25% of the post for Enquiry-cum- 
Reservation Clerks should be filled up by direct recruitment and women 
candidates if available should be favourably considered for absorption to 
the said cadre of Enquiry-cum-Reservation Clerks not only on promotion 
from other categories to the initial giade but also in the proposed direct 
recruitment quota. The petitioners further contend that auch steps for 
‘filling up the posts of Enquiry-cum-Reservation Clerks by only women 
were taken on the basis of the statement made by the Hon’ble Railway 
Minister during his budget speech on 21st February, 1978. The petitioners 
state that from the news item published inthe Statesman on 22nd Febr- 
uary 1978 it appears that the Hon’ble Minister told the Lok Sabha that 
only women would be employed as Reservation or Booking Clerks and 
Supervisors in the major Railway Booking offices on the ground that they 
were Jess prone to corruption The actual extract of the Speech of the 
Hon’ble Minister for Railways was, however, given in the affidavit-in-op- 
position on behalf of the Railway authorities and it appears from the said 
affidavit-in-opposition that the Railway Minister in his budget speech for 
the Railways stated before the Parliament on 2Ist February, 1978 to 
the following effect :— 


“Steps have also; been taken to curb corruption in reservation and 
streamline the procedure. Asa part of the drive to root out malpra- 
ctices in booking and reservation offices, I have decided that, asa 
matter of goneral policy, only women should be employed as ‘reserva- 
tion/booking clerks and Supervisors in, major booking offices, starting 
with the metropolitan cities.. We may be accused of being partial to 
the fair sex.but our experience has shown that the malpractices in reser- 
vations are comparatively less where women are: employed at the co- 
unters. i - S 3 


3. The petitioners contend that the authorities of the Eastern Railway 
are taking steps to recruit only women candidates for the posts of 
Enquiry-cum-Reservation Clerks and such action was being taken in 

“Violation of the provisions contained in Articles 14 and 16 of.the Consti- 
tution.. They also contend that the aforesaid illegal steps had been taken 
“in order to implement the decision of the Hon’ble Minister for Railways 
to recruit only women candidates. The petitioners further contend that 
such decision was not taken by the Railway authorities out of their own 
acoord but such decision was super imposed by the Hon’ble Minister and 
in order to give effect to the decision already taken by him, the subsequent 
Circulars by the Railway Board and by the Eastern Railway as stated 
` hereinbefore had been issued. The Railway Administration however 
denied the contention that it was’only to implement the decision of the 
Hon’ble Minister for Railways that the said steps to fill up the posts of 
Enquiry-cum- Reservation Clerks by women candidates only had been 


(262 l Naba Kumur Roy v. Union of India (1979 Q) ee 


taken by the Railway administration. It was contended in thé affidavit-in- f 
opposition made by the Railway Board that the decision of the Railway 
administration to employ women only ‘as _Enquiry- -cum-Reseyvation 
Clerke i in four metropolitan cities is based on the following main reasons t- 
(i) The Railway Administration had been receiving complaints 
from the public-of irregularities and malpractices in cases of reservations 
and the Railway administration. had been considering ’ - measures to be \ 
taken for removing the cause of such public _complaints. . On an 
assessment of the situation on All India basis, it was found that such” 
complaints were atthe minimum in respect of resérvations made from 
the Reservation centre at Church Gate, Bombay of the Western 
Railway where -Reservation counters are operated exclusively by women 
employees. It also. ‘appeared ' to the Railway Administration that ‘the 
work of Enquiry-cum- -Reservation Clerks includes public relationship 
Job and women employees are more suitable to such job 
- (ii) Due to the nature of work involving the performance, of* 
duties at all-hours of the day and`night and the physical exertion - 
involved, many fleld jobs of the Railways suit only men, and in the 
advertisements issued for such recruitment it is specifically stated that- 
“‘women need not apply”. To makeup. such allocation of. the vast 
majority of jobs on Railways to: men and having regard to the provisions 
' of Article 15(3) of the Constijution and Article 46 of the Directive 
Principles of State Policy as appearing in Part IV of the Constitution 
that the State shall promote with. special care the economic . interests 
of the weaker sections of the people, the Government bad been consi- 
dering whether certain jobs can be allocated to women. In the opinion 
of the Government, women are particularly suited for the work at the - 
Reservation Offices which practically constitute reception centres for 
the travelling public. In all modern establishments, the reception - 
centres are operated by women. -The employment of women in the 
Railway Reservation Office in metropolitan cities is in the nature of a 

“special provision for women” made by the State under Article 15(3). ~ 

of the Constitution. 

4. The Railway ddcniniceation also contended that the decision to ~ 
employ women candidates only in the reservation offices of the four 
metropolitan cities viz. ~Calcutta, Madras, Bombay and Delhi did not 
emanate from the Railway Minister’s budget speech made on the 21st 
February 1978. It was contended by the Railway Administration that a 
© decision to re-organise ‘the Reservation-cum-Booking Offices on the Indian . 
Railways’was under consideration even long before the Railway Minister 
~ had “made his budget speech. The Railway administration contended - 
that organisation and re-organisation of Enquiry-cum-Reservation centres 
on the Indian Railways are done independently by the Railway Admini- 
stration from time to time for the administrative reasons of the Railway 


i 
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and also for the benefit of the travelling public. The category of 
Reservation ‘Clerk was first introduced on April 1,~1956 and prior to 
that the Ticket Collectors and Commercial Clerks used to work in 
the Reservation Offices at Fairlie Place, Howrah Station and Sealdah 
Station in-Calcutta; By .the Railway Board’s Circular dated 29th 
February 1964 ail reservation offices of the Zona] Railways were re- 
organised as separate cadre with effect from Ist April 1964 and the 
posts were made “Selection Posts’. On 5th August, 1976 the Rail- 
way Board issued a Circular addressed to the General Managers, All 
Indian Railways on the subject “Revitalising. to cadre of Enquiry-cum- 
Reservation Clerks” aùd`it was decided the entire cadre should be 
headquarters controlled, 25% of the posts should be filled up by direct 
recruitment and women’ condidates should, if available, be favourably 
considered for absorption to the cadre’ of Enquiry-cum-Reservation 
Clerks not only on promotion from other categories to the initial grade 
but also in the proposed direct recruitment quota. On 28th April, 
1978 the Railway Board issued . a Circular addressed to the General 
Managers, All India Railways ‘regarding employment of women as 
-Reservation/Booking Clerks and Supervisors in the major Booking 
offices at metropolitan cities. It, was decided that as far as possible, 
women should be employed as Reservation/Booking Clerks and Super- 
visors in-the major booking offices in ‘the metropolitan cities i. e. 
Bombay, Calcutta, Madras and. Delhi which. may be declared as a 
separate unit.of promotion, if not already done. It was also provided 
in the said circular that the existing men in these offices should be 
replaced by women to the extent that women candidates are available 
_ both from serving staff and by direct recruitment. It was for this 
reason that on 2lst June, 1978 the Chief Personnel Officer, Eastern 
Railway issued the said circular regarding employment of women as 
Reservation/Booking Clerks and Supervisors in the major Booking ‘Offices 
at Metropolitan cities. .It also appears from the affidavit-in-opposi- 
tion of the Railway Administration that on 30th June 1978 the Rail- 
way Board issued a Circular No. E(NG) III-78 RRI 13 giving direc- 
tion to take actionto implement the Railway. Minister’s decision of 
employment of women: as Reservatidn/Booking Clerks in the metro- 
politan cities. It was further ‘stated- that the male employees who 
volunteer to move out will be given full protection of the pay and 
gradé both substantive and officiating in non-fortuituous arrangement. 
' Subject to vaeancies being available, ‘they will also -be given choice 
of the place of posting and for implementing such decision the adver- 
tisement for recruitment of lady employess as _Enquiry-cum-Reservation 
Clerks were also given. 

' 5, The case was argued at length by : -the learned Counsel appear- 
ing for both the parties ` and - with. the leave of the Court written 


` 
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arguments were also submitted on behalf of the both the parties- 
-The petitioners contended that the points for decision involved in the’ 
instant Rule are :— ` 
(a) Whether or not the State has at ‘all any power to make 
a classification of citizens on the basis. of sex with regard to 
matters of employment under the State. í - : 
(b) Assuming that the State has such a power; whether or 
not there has been a bonafide exercise of that’ power which in 
its turn involves the consideration of reasonable nexus of the step 
taken, to the so-called objects sought to be achieved by the Rail- 
way administration. ; 


~ 6. Mr. Sakti’Nath Mukherjee the ` learned Counsel appearing 


for the petitioners contended that ‘Articles 14. 15 and 16 of the Con- `: 


stitution form part of a string-of common code of constitutionally 
guaranteed rights and these rights supplement each other as has been 
observed by A. N. Ray CJ. in the’ case-of (1) Thomas reported in AIR 
1976 SC page 490. Similar view was also expressed by Gajendragadkar 
J. (as his Lordship’ then was) in (2) Rangachari’s case reported in AIR 1962 - 
SC page 36 (paragraph 16). Mr. Mukherjee contended that the- above 
observations merely -recognise and emphasise the homogeneity of the ~ 
substantive rights conferred by those Articles but it was never held by 
their Lordships in-the aforesaid decisions that there was identity of those 
rights or the rights under the said Articles 14, 15 and 16 were co-extensive. 
Mr. Mukherjee submitted that Article 14 of the Constitution provides for 
“equal protection of law and forbids class-legislation but Article 14 does 
not forbid reasonable classification under Article 14 itself. Mr Mukherjee 
further submitted that Article 15 of the Constitution coming after Article . 
14 seeks to provide for something in addition to the provisions of- Article 
14 and it prohibits discrimination not only by the State under Clause (1) 
thereof but also by persons other than the State-‘under clause (2) thereof. » 
Mr. Mukherjee further contended that under Article 15 even if something 
may be held to bea reasonable classification under Article 14, such 
classification becomes forbidden on the grounds specified under Article 
15(1) and 15(2). Mr. Mukherjee also contended that Articles 14 and 15 
“are not co-extensive, Caste,- religion, sex etc. could provide a basis for 
reasonable Massificationsin the context of Article 14 alone. but to exclude 
the scope of such classification, the provisions of Articles 15(1) and (2) 
were enacted. Mr. Mukherjee next contended that Article 16 coming 
after -Articles 14 and -15 provides for giving effect to the principle ' of 
equality in the field of public employment. While Article 14 is 
for the benefit of any person, Articles 15 and 16 are confined to . 
citizens only indicating thereby that the three Articles are intended to cover 
their respective fields. Mr. Mukherjee contended that the said Articles 14 
15 and, l6-may be over-lapping or that they may supplement each other 
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but it cannot be'contended that the said Articles are co-extensive. Mr. 
Mukherjee further submitted that Article 16 is confined to the narrower 
field of public employment and as such it cannot be held tobe co- 
extensive with Articles 15(1) and 15(2). In clauses land 2 of Article 
16, additional grounds of ‘‘descent” and ‘“‘place of birth”, are specified 
and they do not occur in Article 15. Mr. Mukherjee contended that 
Article 15 may be wider in its application than Article 16 because the same 
is not confined to narrower field of public employment only but it cannot 
be held that substantive provisions of Article 16 qualified by its own clau- 
ses, Will again come to be qualified either ` by, substantive provisions 
or the special clauses of Article 15. Any interpretation that Article 
16 is qualified by the substantive provision or special clauses of Article 15 
will be contrary to the accepted principles of _ interpretation that a special 
provision excludes the general. Mr. Mukherjee also submitted that any 
interpretation to the effect that Article 16 is qualified by substantive pro- 
visions or special clauses of Article 15 will render the special and deliber- 
ate incorporation of Article 16 and its special features and clauses 
wholly meaningless and redundant. It was also submitted that Article 15 
contains two special provisions under clauses 3 and 4 of the said 
Article. Clause 3 by its own terms “nothing in this Article shall prevent 
the State” indicate the purpose behind its incorporation and the field of its 
operation. Similarly Article 15(4) contains provisions relating to the 
field of its operation and indicating the purpose of its incorporation. It 
was further contended that Article 15(4) is wider in its application that 
Article 16(4). Any State action or any piece of legislation relating to 
public employment may not come within Article 16(4) either because the 
‘same does not provide for reservation or because it is not for the benefit 
of any class of citizens not adequately represented in employment under 
the State. In view of wider amplitude of Article 15(4) and the absence of 
restrictions contained in Article 16(4) such action or legislation may 
come -well within the provisions of Article 15(4).. Article 16(4) has three 
distinct elements for its applicability viz.— ‘ 


(a) -Reservation of posts and appointment ; 
' (b) Backward class of citizens, 
(c) Not adequately represented i in public employment. 
7. Article 15(4) has also ` its own distinctive features for its appli- 
cability viz.— ` 


(a) Any special provision for the aavancenient 
(b) Any socially and educationally backward classes of citizens 
‘or for the Schedule Caste or Schedule Tribes ; ; 
(c) Nothing in this article or'in clause (2) of Articole 29. 


; ‘8. Tracing the history of amendment of the Constitution and incor- 
poration of Article 15(4) of the Constitution Mr. Mukherjee contended 
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that the said Article 15(4) was incorporated in the Constitution to iaid 
the decision:of the reme Court in the case of, (3) State of Madras: 


x. Champakaram reported in AIR, 1951 SC page 226. Tt was held in. . 


. the said decision that Article 29(2) is not controlled by Article 46 so a8 


‘to justify reservation of seats in Educational Institution. Article 15(4) ~ 


_provides ' ‘nothing in this Article’ or in Clause 2 of- “Article. 29”, and 
_ leaves: the expression “nothing in this Article” i in 15(3) untouched. Mr. 
‘Mukherjee contended that the effect of amendment . ofthe Constitution 
. incorporating Article 15(4) is to recognise the principle that Article 15(4), 


by itself will not override Article 29(2) and will not exhaust the whole- 
field of State action. Mr. Mukherjee: also contended that backwardness" 
“may be the common feature of, Articles 15(4) and 16(4),but’no action ~ 


for reservation under Article 16(4) is permitted unless it is found that it 
is in favour ofa backward’ class which is not, adequately represented in 
public ‘employment. For this contention, Mr. Mukherjee referred to the 
decision of the Supreme court made in (2) Rangacharl’s case reported in 
- AIR 1962 SC page 36 (paragraph 26). Mr. Mukherjee contended that the 
‘clear provisions of Aititle 16(4): cannot™be rendered nugatory by taking 


recourse to-Artiele-15(4), Mr. Mukherjee also referred to the decision of. 


the Supreme Court made in the case of (1), Thomas reported in AIR 1976 


SC page 490. Mr. Mukherjee submitted -that in keeping with its ‘earlier 


decisions, the majority Judges inthe case of Thomas upheld the consti- 


tutionality of the impugned rules within the scope and ambit of Article- 


16 itself. If-Article 15 can . control Article 16, tbe Validity of the rules | 


‘in question in the case of Thomas would have been upheld’ by, referring to` 


Article 15(4) and there would not have been any necessity for such ʻa Ien- 
gthy discussion about the built-in-flexibility under Article 16 itself for up 
holding the said Rules. Mr. Mukherjee contended that it would be 
uncharitable to argue that reference to Article 15(4) was not made by any 


of the, Judges of the Supréme Court in the said case of Thomas because - 
Article 15/4) was not referred to at the bar.. Mr. Mukherjee contended - 
that in the case of Thomas sustenance of the rules in question was found © 
under Article 16 itself but such sustenance was not found in Article 15(4). . 


Mr. Mukherjee further contended that even a comparison of the minority 
view of Khanna and Gupta JJ. with the-majority view in the said case of 
(1) Thomas will show that the said Honourable Judges of the minority: 


group were not inclined to spell out such permissibility ‘with Article 16, - 7 


itself but majority view upheld such built-in-permissibility under Article 16.’ 
Mr. Mukherjee submitted that.a closer examination of the decisjon 
made in the case (1) Thomas reveals that the said decision” is really am 
authority for the. proposition. that _ the. ambit „of _ Article „ 16 


is. not controlled by any other provisions - of the Constitu- - 


tion. Mr. Mukherjee also submitted that _ Article 16(4) is an- excep- 
tión or proviso to Article 16(1) but no action under’ Article 
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16(4) can be taken-so as to destroy the -guarantee under -Article 
16(1). For this contention Mr. Mukherjee referred to paragraph 21 
and 32 of the (2) Rangachari’s case reported in AIR 1962 SC page 
36,- paragraph 16 of (4) Debadasan’s case reported i in AIR 1964 SC page 
179; paragraph 6 of Rajendran’s case reporeted in AIR 1968 SC page 
507 and- paragraph 2 of Trilokinath’s case reported in AIR 1969 SC 
page l. Mr. Mukherjee submitted that recens Division Bench judg- 
ment of the Delhi High Court made in the case of (5) Charan Singh 
v. Union of India since reported in All’ India Services Law Journal 
page 26 has upheld the action of ‘the- Railway to recruit only women 
“candidates for the Enquiry-cam-Reservation Clerks .in the Booking 
offices in Delhi. Mr. Mukherjee submitted that in the said decision 
reliance was made by the Hon’ble Judges of the Delhi High Court 
to the decision made in the caso of (6) Samshen Singh v. State of 
Punjab reported in AIR 1970 Punjab and Haryana, page 372. * Mr. 
Muhkerjee submitted that the scopé..of Articles 15 and 16 is not 
identical and had there been any identity, there would have been no 
necessity to make special provision for public employment under Artiele 
16. _ Articles 15 and’ 16 are species of the genus article for equality 
viz. Article 14 but the said Articles 15-and 16 are not interchange- 
able. The opening words of: Article 15(3) “nothing in this Article” 
show that Article 15(3) is an ` exception to Article 15(1) and (2) only 
and not exception to Article 16. Mr..Mukherjee submitted that the mino- 
rity view in the said decision of Punjab. and Haryana High Court made in 
the case of (6) Samsher Singh appearing in the judgment of Narula J. (as 
his Lordship then was) is ccrreet and should be followed. In this conne- 
ction Mr. Mukherjee referred.to the commentary of the Constitution of 
India, 6th Edition, 1975, Vol. B, pages 343-44 by D. Basu and submitted 
that the learned author had also recorded his dissent from the majority 
view and ‘approved the minority view -of Narula J. of the aforesaid decis- 
ion reported in AIR 1970 Punjab and Haryana, page 272. Mr. Mukherjee 
submitted that the Punjab Full Bench in-the said’ decision referred to the 
decision of Chagla €. J. (7) reported-in AIR 1953 Bombay, page 311. Mr. 
Mukherjee contended that in paragraph 11 of the majority judgment of 
the-said Punjab. Full Bench case; it was observed that Chagla C. J. held 
that Article 15(1) and 15(2) cover the entire field of State discriminaticn 
including the field of public employment. Buta closer examination of 
the Bombay case shows that the said case -was related to reservation of 
seats in Municipal election covered entirely by Article 15 and Chief Justice 
Chagla never held that article 15 covers the field of public employment also 
Narula J. in this dissenting judgment in paragraph 24 correctly explained 
the position. Mr. Mukherjee submitted thatasa matter of fact Delhi 
High Court also disapproved the said majority view of the Punjab Full 
Bench case in the decision - made in ‘the case of (8) Walter Alfred Baid v. 
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Union of India and Ors. reported in AIR. 1976 Delhi, page 302. But 
the said recent decision of the Delhi High Court in, ‘Charan Singh’s 
case up holding the recruitment of Enquiry- -cum-Reservation Clerks 
from amongst women candidates only did not’ consider the said earlier 
decision of the Delhi High Court: itself reported in AIR 1976. Delhi 
page 302, but placed reliance on the majority view of the said Punjab 
Full Bench case. Commenting further on the said decision of Delhi 


4 High Court in Charan Singh’s case Mr. Mukherjee also submitted that 


in the said decision much reliance was also placed on the report of 
the’ Committee on the Status of Women of India named Towards 
Equality. ‘The aforesaid Committee was appointed by the President 
to enquire into the status of women in India and relying on certain 
observations made in the said report, it was pointed out in the afore- 
said judgment of- the Delhi High Court that women were lagging be- 
hind the males in the sphere’ of employment. Mr. Mukherjee submitted 
that ‘there is no doubt, so far as the ratio of men vand women in 
various employments is concerned, that women are certainly lagging 
behind the men in the sphere of the employment but the actual recommen- 
dations made by the Committee was not noted by the Delhi High 
Court and certain observations devoid of théik. context’ were referred to | 
and relied on by the Delhi High Court. In this connection, Mr. 
Mukherjee referred to the recommendations of the Committee under 
paragraphs 5.316 to 5 326 at pages 230 to 233 of the said “Report of the 
Committee on the Status of Women lof India”. The Committee after | 
actual assessment -of the situation’ made conctete recommendations im- 
which there is no mention of any reservation of appointment or posts 
in favour of the “women. On the contrary, the emphasis is on the 
removal- of- -certain obstacles in the way of women in the field of 
employment. They are in the nature of prospective measures to secure 
advancement in the field of employment by removing obstacles. In 
paragraph 7.113 the Committee had also considered the reservation of 
seats for women in the State Assemblies and Parliament and mejected 
the claim, ínter alia, with the following observations :— : 
“(c)_ there is a fallacy in the entire argument for separate tepre- 
_ sentation for women. Women’s interest as such cannont be isolated 
from economic, social and political interests of groups, strata and- 
classes in the society. In point of fact the problems connected with ~ 
the. status of women are linked with formulation, articulation and 
modalities of the realisation of other interests.” ` 
` “(g) the minority argument cannot be applied to women. Women 
are not a community, they are a category. Though they have some 
real problems of their own, they share with men, the problems of their 
‘groups, locality and community. Women are not concentrated in 


certain areas confined to particular fields of activities. Under, these_ 
2 ` E i 


f 
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circumstances there can be no rational ‘basis for reservation for 
women.” - = 
9. Mr. Mukherjee contended that on earlier occasion argument 
was advanced before the Supreme Court to the effect that if a matter 
comes under Article 15(4) that puts an end to the whole thing and nothing 
further is required -to be examined. In other words, it was sought to be 
argued that Article 154) by itself and to the total exclusion of 
all „other Articles, governs the entire field of State’ discrimina- 
tion but such argument was not accepted by the Supreme Court 
in (9) Balaji’s case reported in AIR 1963 SC page 649. It was observed 
by the Supreme Court in the said decision that even assuming that Article 
15(3) is not relevant in ¢onstruing the provisions of Article 16, only 
protective and beneficial action and not hostile discrimination will come 
under its terms. Mr. Mukherjee contended that even in the matter of 
construction of Article 15(3) or Article 15(4) or even Artile 16(4) any 
classification based only on the grounds specified in Articles 15(1) and 
(2) and Articles 16(1) and _(2) will not be permissible. In this connection, 
`- Mr. Mukherjee referred to the decision of the Supreme Court made in 
(10) Trilokinath’s case reported in AIR 1969 SC page 1 (Paragraph 4). 
` It was beld in the said decision what Article 15(3) permits is beneficial 
or protective action in-favour of women and children for their physical 
and social disabilities and not reservation of posts on the ground-of sex 
only. Maternity leave may be justified under Article 16(1) or even 
. Article 15(3) but reservation of posts on the ground of sex only, though 
not permitted under Article 16(4) as held in TJrilokinath’s case cannot 
become permissible under Article 15(3). Accordingly, Mr. Mukherjee 
contended that the said recent decision of the Delhi High Court should 
not be followed. As the impugned circulars clearly make hostile dis- 
crimination on the ground of sex only and as such offend Article 16(1) 
and (2), the said circulars ‘are, therefore, ultra vires the Constitution and 
bound to be struck down. The unconstitutionality of the said circulars 
cannot be protected by reference to Article 15 or any other provisions 
of the Constitution. 
10. Mr. Mukherjee next contended that the impugned circulars 
are also arbitrary, unreasonable and malafide and on that score also 
the said circulars should be struck down. Mr. Mukherjee referred to 
the observation of Gajendragadkar J. (as his Lordship then was) in (9) 
Balafi’s case reported in AIR 1963 SC page 649 (paragraph 35) wherein 
his Lordship observed as follows :— 


“an executive action which is patently and plainly outside tho 
limits of constitutional authority cénferred on the-state in that behalf 
is sttuck down as being ultra vires the State’s authority: If, on the 
other hand, the executive action does not patently or overtly transgress 
the authority conferred on it by the constitution, but the transgression 
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is covert or Tarent tke said action is struck down as being a fraud on - 
` the relevànt constitutional power. It isin this connection that courts 
‘often consider, the’ substance of the matter and not its form and in 
ascertaining the substance of the matter, the appearance or the cloak,’ 
or the veil of the executive action is carefully scrutinised “and if- it- 
appears that notwithstanding the appearance, the cloak or the veil of. | 
_ the executive action, in substance and in truth, the constitutional power’ 
7 has been transgressed, the impugned action is struck down as a’ fraud. 
“on the constitution,” 


14. Mr. -Mukherjee contended that“ in any event’ the impugned ` 


circulars wère not issued bonafide but such circulars were issued with an ` 


“intention to-practise fraud on the constitution. Mr. Mukhérjee referred 


to the impugned Circular of 1976 by the-Railway Board being Annexure . 
` A(1) to the application for amendment of the writ petition. “Clause (1ii) o 


_ the said Circular provides as follows :—.. 


r 


“Women candidates should be favourably considered for absorp- 


tion in the cadre‘of B.C. R. ` ‘Cs. not only on promotion from -other . 


Categories to the initial grade but also in the proposed diregi recruitment 
quota.” : 


Mr. Mukherjee submitted that the direction for favourable Scnuideriaa 


cannot obyiously come under’ Article 16(4) which merely provides for | 
` reservation of appointments or posts. A direction for favourable consi- 


_ deration of women candidates ooly is an infringement of Article 16(2) which 
- prohibits discrimination on the ground of sex only. Mr. Mukherjee sub- 


mitted that this i is precisely forbidden by Article 16(2) and not saved by 


Article 16(4) ` that a- woman because she is a woman and irrespective. of ` 


other consideration will- be entitled toa favourable consideration - anda 
man because he isa man will be -disentitled to such favourable _consider- 
ation. Mr. Mukherjee contended that even under Article 16(4) a classifi- 
cation based solely on the ground of sex is not permitted.. Mr. Mukherjee 
further contended that possibly being conscious about the above difficulties, 
the respondents in both the ‘affidavits-in- opposition and also in course of 


their arguments did not place any reliance upon Article 16(4) but sought > 


- to place their reliance upon Article 15(3)‘but as contended earlier, Article 


15(3) cannot control the provisions of Article 16 nor can- Article -15(3) 
nullify the substantive provisions of Articles 15 and 16. Mr. Mukherjee 
contended that-in the application for amendment it was alleged that pré- -~ 
ference was given only on the ground of sex and there was no rational basis- - 
for discrimination between a male staff and female staff belonging to the 


- cadre of Commercial Clerks or the cadre of Ticket Collectors. In the affi- 


„davit-in- opposition no real basis had been disclosed apart from sex to justify 
the classification. Any attribution of a virtue to a sex cannot make ‘such | 


- virtue a basis for classification. Referring to the other impugned circular 
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of 1978 being annexure ‘D’ to the. writ ‘petition, Mr. Mukherjee submitt- 


. ed that it will appear from the said ‘circular that it refers to the points 


raised-at the meeting of the Chief Commercial Superintendents held at 
Bombay on 13th/14th June, 1978 and directs action to be taken to imple- 
ment the Minister’s.directive. Mr. Mukherjee contended that the Rail- 
way Board isthe Rule ‘making authority under paragraph 157 of the 
Railway Establishment Code, Vol. I. The impugned circular refers to 
the decision of the ministry of Railway and not.of the Board itself and 
directs implementation of the .Minister’s directive. It is a settled Jaw that 
a statutory authority ‘cannot abdicate its statutory functions and act as 


“mouth-piece of the Government. Mr. Mukherjee’ contended that in the 


instant case the Railway Board itself: prescribed rules in 1964 being annex- 


“ure ‘A’ to ‘the writ petition and in. 1976 being annexure ‘A(1)’ to the 


application for. amendment of the writ petition and as such the said Rules 
have statutory force. It is not open to get such statutory Rules ignored or 
overruled on the basis of the direction of the Hon’ble Minister for Rail- 
ways. Mr, Mukherjee submitted that ‘it will-appear from paragraph -(1) 
of the impugned circular -of 1978 by the Railway Board that a separate 


_ eadre for the reservation offices in four metropolitan cities was constituted 
> and it was further provided that it is the Government’s intention ‘‘to have 


in this unit only women employees as Reservation Clerks and in due 
course as supervisors”. Mr. Mukherjee submitted that net effect under 
the circular .is to constitute a separate service and to reserve the entire 


" service for the women and not to provide for mere reservation of appoint- 


ments, or posts. Paragraph (iii) of the said ‘circular of 1978 was also referred 


_ to and it was submitted that the said “paragraph (iii) seeks to modify the 


quota rule and provices that all vacancies in the initial grade may be filled 
by volunteers from serving women staff or all categories on the Railway 


_ to the extent suitable palidioates are available and the balance by direct 


recruitment of women”. Mr.. Mukherjee submitted that the implications 
of the said paragraph (ii) are as follows :— 

Serving women staff of all categories on the Railway will be eligi- 
ble for consideration and no male employee will be entitled to apply. 
Eligibility has been made to depend upon sex alone and there is no 
question of any other consideration affecting the eligibility of volunteers. 
For the eligibility to appear, experience, qualification, service record 
reflecting, efficiency, seniority ‘and such other facts have been made 
wholly irrelevant. Mr. Mukherjee also referred to paragraphs (iv) and 
(v) of the said circular-of 1978 -and submits that the said paragraphs 

r clearly reveal unreasonable -haste on the part of the Railway administ- 
ration for implementing the Hon’ble Minister’s directive. Screening of 
volunteers and recruitment, of direct -recruits were directed to be held 
simultaneously though the extent of the latter.is made to depend upon 
the shortfall in the former. The last two sentences of paragraph (v) 


x ‘ i 
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-of 1978 Circular provide that even where a panel has been prepared 
by the Railway Service ` Commission under the existing Rules, only 
women candidates irrespective of their merit are to be recruited in 
this unit and the male candidates, though higher in the merit 
order, will be relegated to other reservation offices ‘which according to 
paragraph (5) sub-paragraph (i) of the afftdavit-in-opposition of 
the Railway Board are less important. Mr. Mukherjee contended < 
that it is thus patent that male candidates though found to be more 
efficient and, suitable according to selections held by .the Railway 
Service Commission itself will be ineligible for the Reservation Offices - 
in the four metropolitan cities viz Calcutta, Madras, Delhi and ` 
Bombay. Mr. Mukherjee referred to the reasons for recruitment of 
women only in the affidavits-in-opposition « and contended that the 
reason is to give effect to the decision of the Hon'ble Minister for 
Railways that only women should be employed as Reservation/Booking 
Clerks and Supervisors in the major Booking Offices ‘starting with the 
metropolitan cities. Mr. Mukherjee submitted that the said circulars 
were issued only for implementing the decision. of the-Hon’ble Minis- 
ter for Railways and from the circulars question it will appear that the . 
Railway administration proceeded in unseemingly hot has to give 
effect to the decision of the Hon’ble Minister.. The other reasons 
sought to be given namely that such decision was also made for the 
benefit of the women and the job suitability does not stand scrutiny. 
Mr. Mukherjee further submitted that it is unthinkable that such a 
step was taken to cause benefit to the women when only about 620 posts 
are involved for Enquiry-cum-Reservation Clerks and Supervisors -and 
there are several lakhs of other posts in different Railways 

_ and all the said posts have been left untouched. Mr. Mukherjee con- 
tended that this is‘really an attempt to practise fraud on the constitution. 
Mr. Mukherjee submitted that calling volunteers from serving empl- 
oyees of all categories in the Railways at the first instance reflects the 
anxiety ofthe department to fill up the posts by women only and 

- not to create any additional opportunities for women. Hence the plea 
‘that impugned -action was taken for creating avenue of employment 
for women is untrue and should be rejected. Mr. Mukherjee also ~ 

” submitted that itis nowhere stated that women volunteers serving 
other departments are suffering from any inconvenience in such-other’ 
departments and as such they require to be posted as protective _ 
measure in the Reservation Offices. When a woman Commercial Clerk _ 
is taken over as Reservation Clerk, there would be no reservation of 
any post in the cadre of Commercial Clerk. for woman. Hence, there 
is no question of any additional employment for the women. Mr. 
Mukherjee submitted that the plea of benefit to women is not only 
factually incorrect but such’ plea is wholly illusory and has been put 


, 
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forward ‘as a mere cloak to cover up the patently discriminatory step 

` in ‘favour. of. the fair sex as the Hon’ble Railway Minister himself 

» ‘candidly admitted in- his budget speech. ; The other reason namely 

that’'women are particularly suited for the Enquiry-cum-Reservation 

Clerks is also more illusory than real., Mr. Mukherjee contended that 

` the Railway Service Commission itself held a selection test but male 

‘candidates who were placed higher in the merit order for appointment to 

post of Enquiry-cum- ~Resvation Clerks: have been treated as inelgible 

` _ to be recruited for she’ said post in metropolitan cities. Accordingly, Mr. 

Mukherjee contended that the impugned circulars being wholly illusory 
and violative of Article 16 must be- struck down, 


\ 12. Mr. R.C. Deb being ably assisted by Mr. R. N. Das appearing 
on behalf of the respondents _ submitted that. the impugned orders and/or 
notices-have been challenged by the petitioners mainly on the grounds that 
. the said orders and/or notices -are violative of fundamental rights guaran- 
teed under Articles ` 14, 15 and 16 of the Constitution of India and the ' 
_- said impugned circulars and/or notiees were.issued on the basis of directives 

„given by the Hon’ble Railway -Minister in his budget speech on the 21st 
February, 1978 and such decision of the Railway administration to fill up 
the posts | of Enquiry- -cum- Reservation Clerks in four metropolitan cities 
in India by, only women candidates was only to implement the Hon’- 
ble Railway Minister’s directives. Mr. Deb, contended that the impugned 
circulars or directives did not violate any fundamental right guaranteed 
under Article 14, 15 and 16 of the Constitution of India or any other 
Articles of the Constitution inasmuch as under the impugned orders 
and/or notices, no discrimination ón the ground of sex as alleged 
by the petitioners. i He referred to the reasons disclosed in the 

affidavits-in-opposition for ‘taking the decision of empioyment of only 
“women in the Enquiry-cum-Reservasion offices in the four metropolitan 
cities at the first instance and submitted that the reasons clearly 
indicate that such decision to employ women was nottaken on con- 
sideration - of sex only. It was also contended on behalf of the repondents 
that the above ‘descision of the ‘Railway Board and the said notices 
and/or’ circulars issued in terms of: such decision of the Railway Board 

did not emanate from the Railway Minister’s budget speech. The decision 
to re-organise the Reservation-cum-booking offices on the Indian 
„Railways was under consideration even long before the Railway Minister 
made his budget speech on 21st February 1978.. Organisation and re-organ- 
isation of Enquiry-cum- Reservation centres were done independently by the 
Railway administration from” time to time for the Railway’s own 
administrative reasons as well as for the: benéfit of the public. Mr. R. N. 
Das contended that as early'as. in 1950s, the reservation work at 
Fairlie Place, .. Howrah’ and. Sealdah Station in Calcutta were done by 
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. Ticket Collectors ad Commercial Clerks when the volume of work and 
the resétvation facilities were ‘meagre. In the year 1956, the ‘category 
of reservation clerks was first introduced with effect from 1st April, 1956. 
On the 29th February, 1964, the Railway Board issued Circular No. E 
(NG) 63 PMI-52 to the General Managers, All Indian. Railways régarding 
channel of promotion for Enquiry-cum-Reservation Clerks.\ By the said 

. circular all Reservation offices of the Zonal Railways were re-organised 
as separate cadre with effect from Ist April, 1964. The posts were made 
“Selection Posts”. On 5th- August, 1976, the Railway Board issued’ ano- 
ther €ircular No, E (NG) III-76 CD/40 addressed to ‘the General Mana- 
gers, All Indian Railways on the subject ‘Revitalising the cadre of. Enqu- 
iry-cum-Reservation Clerks” and it was infer alia provided therein that 
the women Candidates, if available, should be favourably considered for 
absorption to the cadre of Enquiry-cum-Reservation Clerks not only on 

_ Promotion from other categories to the initial grade but also in the pro- 

posed direct recruitment quota. Accordingly, Mr. Das contended that 

it is not correct to contend: that because the Railway Minister took a 

decision as contained in his budget speech for employment of 

women candidates in the Enquiry- cum- Reservation offices, 
the said circulars were issued for implementing ‘the said deci- 

. sion already taken by the Railway Minister. Mr. Das also contended 
- that the Articles 14, 15 and 16 have ‘to be read together to ascertain as to 

what are the fundamental rights guaranteed to any person or citizen of 

India and what are the exceptions permitted by the Constitution for 

, making: special provisions in respect of any special class of citizens or 
` persons and what are the powers conferred ọn the Government to make 
provisions and/or impose restrictions or conditions that may curtail the 
wide ambit of the fundamental rights. Mr. Das ‘referred to the decision of 
the Supreme Court made in the case of (2) General Manager, Southern 
Railway v. Rangachari, reported in AIR 1962 SC page 36, Mr, Das 

referred to paragraph 14 ofthe said judgment and contended that the 

Supreme Court held that in deciding the scope and ambit of fundamental 
rights of equality Of opportunity guaranteed under these Articles, a techni- 

cal or pedantic approach must be avoided. Mr. Das also contended 

that Article 16-prohibits discrimination on ground only of sex in the 
matter of employment. Therefore, there is some significance for’ the 

word ‘only’ used in Article 16. Mr. Dae referred to Article 15(1) in this . 
context and contended that in both the Articles the expression “only” is 

very significant, When the criterion of sex.along with , other factors and - 

_ considerations form a basis for the object of classification, then the bar 

. under Articles 15 and 16 cannot be attracted., Mr. Das referred to the 
decisions made in the case of (6) Samsher Singh v. State reported in AIR 
1970 Punjab and Haryana 372 and submitted that for giving a harmonious 
construction and effect to Articles 14,15 and 16 which form part of same 
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string it must be held that if an action is protected under,Article 15(3) of 
the Constitution such action cannot be struck down as violative of Article 
16 of thé Constitution because in so doing, the benefit given by one Art- 
icle of the Constitution would be taken away by another Article and in 
that event such benefit will be only'illusory. Mr. Das also referred to the 
decisions of the Bombay High Court made in the case of(11)Dattaraya Motl- 
ram More v. State of Bombay 8 reported in AIR 1963 Bombay 311 and 
also the decisions of Calcutta High Court made in the case of (12) Maha- 
dev Jiew v. B. B. Sen and (13) Anjali Roy v. State of West Bengal res- 
pectively reported in AIR 1951 Calcutta 563 and AIR 1952 Calcutta 825 
and contended that in order to give harmonious construction of the Articles 
14, 15 and 16 it must be held that, if an action is specifically permitted by 
one of the said Articles, such action cannot be held violative of the other 
articles. Mr. Das further submitted that- Article 15(1) of the Constitution 
is wider in its application than ‘Article 16(1) of the Constitution but even 
in respect of this wider provision in Article 15 (1) of the Constitution, 
power has been given to. the State under sub-article (3) of 
Article 15 for making any special provision for women and 
_ children. Mr. Das contendéd that this power of the State to make 
f special provision can- also be exercised in appropriate cases even where 
- Article 16(2) of the Constitution applies and in this context, Mr. Das 
referred to the decision of the Supreme Court made in tbe 
case of (14) D.N. Ghanchala v. State- of Mysore, reported in AIR 1971 

SC 1762. ` It was held `in -the said case by the Supreme Court that the 
power to lay down classification or categories, of persons based on certaio 
principles in one Article can be’ applied in appropriate case even where 
that Article is not applicable. Relying on the said decision of the Supreme 
Court, Mr. Das contended that the power of, the State to make provisions 
for women and children conferred under Article 15(3) can also be exercised 
in appropriate cases where Article 16(2) is attracted. Mr. Das further 
submitted that a pedantic approach and a narrow construction of Articles 
15(3) and 16(2). would lead to many serious consequences. For example, 

special provisions made for women attendants in Ladies’ waiting rooms, 

women employees in female wards i in hospitals, women teachers in schools 


oe and colleges for girls and women, prohibition of child employment in 


: factories and other establishments, prohibition of employment of women 
after certain hours at night in bars and restaurants would all become 
illegal. Mr. Das submitted that in the instant case, sex is not the only 
criterion for the Railway . Administration’s decision to employ women 
candidates in Reservation-cum-Booking centres in four metropolitan cities. 
The job suitability, the advancement of employment to women, the public 
complaints against performances in major Booking Offices other than the 
Church Gate Booking Office and the efficient performance at the Church 

_ Gate Reception-cum-Booking Office controlled by women, are the major 
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considerations for the issuance of the circulars and notices under challenge. 
These considerations were made by the Railway Authorities even before 
’ the Railway Minister made his bfidget speech on 21st February 1978. 
After the said budget speech, the Chief Commercial Superintendents of the ` 
Railways met at Bombay on the 13th and 14th June, 1978 for considering 
this aspect and only after such deliberations and considerations, the dire- 
ctive from the Railway Board was issued. Mr. Das contended that in 
the facts and circumstances of the case it is quite evident that nothing 
_ was done by the Railway Administration malafide and no action was taken 
either hastily or at the dictate of the Railway Minister. Mr. Das also 
_ contended that Article 19 of the Constitution guarantees to all citizens 
certain fundamental rights and Article 19(1) (g) includes right to hold 
office and the fundamental right under Article 19(1) (g) is subject to pro- 
visions of clause 6 of the said Article 19 ’which grants power to the State 
Government to make reasonable restrictions on the exercise of such right 
to hold office in the interest of general public. This being the position, 
the equality rights under Articles 15 and 16 of the Constitution must also 
mean equalities in respect of freedom guaranteed under Article 19 which 
are subject to reasonable restrictions that may be imposed by the State. 
Mr. Das also relied on the said recent decision of the Delhi High Court 
and the said Full Bench decision of the Punjab and Haryana High Court 
and submitted that the impugned circulars are not only just and fair but 
the same also do not violate the fundamental rights of equality guaranteed 
by the Constitution. 

13. In reply to the aforesaid contentions made on behalf of the res- 
pondents, Mr. Mukherjee submitted that from the facts and circumstances 
of the case, there cannot be any menner of doubt that the directives issued 
by the Railway Board did really emanate from policy decision taken by the 
Hon’ble Minister for Railways as contained in-his aforesaid budget speech. 
Mr. Mukherjee submitted that the Railway Minister himself stated in his 
budget speech before the Parliament that he had taken the decision to 
employ women. candidates only although he was aware that he might be 
accused of being partial to fair sex. In the affidavit-in-opposition it was 
also admitted that the Railway Minister had taken such ‘decision. It is 
only because the Railway Minister declared his own decision, the entire 
machinery was geared up and the impugned circulars and/or directives 
from the Railway Administration came. Accordingly, to implement the 
decision taken by'the Railway Minister, the said circulars were issued in 
not haste. Mr. Mukherjee disputed the proposition made on behalf of 
the respondents that the power únder Article 15'3) can be exercised in 
appropriate cases even where Article 16(2) applies. Mr. Mukherjee 
submitted that the decision made in (14) D.N. Chanchala’s case (AIR 
1971 SC 1962) does not support the aforesaid contentions made by Mr. 
Das. In Chanchala’s case, classification was not challenged as violative 
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` of Articles 15(1). and 15(2): There was no question in that case- of dis- 

crimination on grounds expressly prohibited by, the substantive provisions 
. of Articles 15(1) and (2). The question involved , in, that case was whether 
or not the classification made-was reasonable- or such classification has any 
reasonable nexus with the object sought to be achieved. Mr. Mukherjee 
submitted that the Supreme Court also held in the case (1) -Thomas (AIR 
1976 SC 490) that the substantive provisions prohibiting discrimination 
on specified grounds do not exclude . the :built-in-permissibility of reasona- 
ble classification where ‘Article 16(4) does not by its own terms apply. 

Similarly, i in Chanchala’s case, the reasonableness of the classification was 
upheld on the basis of the principle involved: in Article 15(4) to justify a 
classification,- the validity of which was challenged under Article 15 alone. 
Mr. Mukherjee submitted that the said -decision is not av authority for 
the proposition that any exception or proviso to Article 15 should be 
treated as an-exception or ‘proviso to Article 16 also. Even under Article 
15, there cannot ‘be any question of reasonableness of any classification 
made on'.the ground of sex only. Similarly there cannot be 
any question of reasonableness of classification on the ground of sex under 
Article 16. On the contrary,’ such classification on the ground of 
Sex i6 forbidden both by Articles- 15 and’ 16.but there: is an exception 
to such prohibition under Article 15(3) so faras operation of Article 
15(3) is. ‘concerned, but there is no such exception to Article 16. 
Mr. Mukherjee contended that when the Supreme Court was adopting the 


> underlying principal -of Article 15(4) and extending or projecting Jt 


over new areas, it was doing 80, only for the purpose of upholding 
_ the reasonableness of the ‘classification and not to permit a classification 
‘expressly _prohibited by the substantive provisions of the Article 
concerned.- Mr: Mukherjee in this connection referred to the decision 
of the Supreme Court made in the case of (15) Probhat Kiran v. 
` Union-of India reported in AIR. 1977 SC. 1553. Referring to paragraph 
5 of the said decision Mr. Mukherjee submitted that it was specifi 
-cally held by - the Supreme Court to the following effect :— 
` “Moreover a “discriminatioh which involves the invocation of 
Article 14, is not necessarily covered. by Article 16.” 
Mr. Mukherjee submitted that the proviso or exception to Article 15 
must necessarily mean a proviso or exception, to the said Article and 
it cannont be contended- that a, proviso or exception to the said Article 
“15 is also a proviso and exception to Article 16. Hence, there cannot 
be any question of giving any particular . right under Article 15 and 
- taking away of such right under Article 16 of the Constitution. 
Mr. Mukherjee contended that right to be given by any Article must 
be such right which does” not infringe any other Article of the 
_ Constitution. .Mr. Mukherjee ‘also submitted that the respondents 
-contended as a last. resort that narrow- and strict interpretation under 
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‘Article 16 will create various aomnpligations and difficulties in ad 
fields of' employment. Mr. Mukherjée submitted that such assumption 
is absolutely incorrect and even assuming that such difficulties are 
created because’ of strict interpietation of Article 16, the Court cannot 
hasitate to condemn ‘one illegality on the ground of violation of 
Article 16 because other illegalities will ‘stand condemned thereby. 
The plea of consequence cannot’ be _ justifications to override the express 
prohibition contained in Article 16. - Any attempt for justification on 
the plea of consequence will be sitting in- appeal over the. wisdom of 
the framers of the Constitution. 

14. After hearing the léarned Counset ie the parties and giving my 
anxious considératicn to the respective submissions made by the learned 
Counsel, it appears to me _that the impugned Circulars and/or orders are 
violative of the provisions of Articles 16 and as such they are unconstitu- 
tional and should be struck down. It 1s true that Articles 14, 15 and 
16 form part of a string or common code of constitutionally guara- 
nteed rights and the-rights guaranteed under the said Articles suplement 
each ‘other, but none of the Articles control the provisions of the other 
Afticles. , Article 14. makes provision for equal protection of law' and 


forbid class-legislation but there is a built-in-flexibility. within the said , 


Arlicle itself and Article 14 does -not forbid reasonable classification 
having nexus to the object of the impugned action but Articles 14 and 


15 are not co-extensive and action which may well be‘protected ‘within — 
the built-in-permissibility of reasonable ’ classification under Article 14° 


itself, becomes violative of Article 15 if any classification, even if 
reasonable, is madé on the grounds of caste, sex; religion etc. as 


provided in’ Article 15. Article 16 is confined to a narrower field 


of public’ employment and , obviously ‘Articles “16°, cannot be co- 
extensive with Articles 151) and (2). It is to be noted that some 
additional grounds viz. “‘descent? and “place of birth” have 
been specified in Clauses (1) and (2) or Article 16 although 
the said additional grounds do not find place in’ Article 15, but. it 
cannot be held that the substantive provisions of Article 16, since 
qualified by its own clauses, viz. clauses (3) and (4), are further 
qualified by the substantive ‘provisions of Article 15. and/or clauses 
thereunder. Mr. ` Mukherjee, io my view, is justified i in contending that 
the Articles 14, 15 and 16 although form part a common code of 
constitutionally guarntéed rights and the rights guaranteed under the said 
Articles, supplement each other and there may be overlapping of such 
tights guaranteed by the said Articles, but it cannot be held 


that the said Articles -are co-extensive in their field of ope- ` 


ration. Jn my view, Mr. Mukherjee is also right in his content- 
ion that, the decision madè by the Supreme Court in the case 
of Thomas (AIR 1976 SC 490) has not laid down the proposition 


a 
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that Article 16 is qualified and controlled to some extent by the sub- 
‘stantive provisions of Articlè -15 and/or clauses thereùnder. The 
‘majority view in the said decision upheld the constitutionality of the 
impugned> orders ‘and/or actions” ‘challenged in the said case within the 
- scope and ambit of Article 16 itself and it was held that within the 
built-in-flexibility-of Article: 16° the said impugned orders , were protected. 
” Mr. Mukherjee, in my view, is- also justified ‘in contending that if Article 
15-could have been brought - in aid of the impugned orders, neither 
the Counsel ` appearing © in the ‘case nor. the Hon’ble Judges of the 
-Supreme Court would have taken 80 much pain to discuss the built-in- 
flexibility in the said Article 16 and to hold that the impugned orders got 
substance under Article’ 16 itself. In my view, the scope of Articles 15 
and 16 is not indentical and-had ‘the scope of Articles} 15 and 16 been ide- 


` ntical there would not have been any necessity to make special provision 


for public employment ` under Article 16 Both Articles 15 and 16 are 
species of the genus of equality viz. Article 14:but the said Articles are 
not coextensive and are also not interchangeable. In this context I respe- 
-ctfully differ from the majority view of the Full Bench decision of the 
`- Punjab Hisgh- Court in (6) Samser Singh’s. case reported in AIR 1970 
Punjab and Haryana page 372. For the aforesaid reasons, I also respect- 
fully differ from- the Division Bench decision of the Delhi High Court 
made in the, case of (5) Charan’ Singh and ors. v. Union of India and 


~ ors. since reported in 1979 All India Services Law Journal page 26. 


. 15. So far as Circular of the Railway Board dated Sth August, 1976 


- being Annexure A-1 in the amendment petition is concerned, the direction 


for favourable consideration of women candidates in the cadre of Enquiry- 
cum-Reservation Clerks not only on promotion from other categories to 
the initial grade. but also from the proposed direct recruitment quota - 


f ~cannot, obviously come under Article 16(4) because Article 16(4) merely 


provides , for reservation ofa ppointmenis of post and any favourable 


_ consideration of women candidates cannot, but be consideration of a 


„qualification or virtue attributable “to sex only and as such the said 
Circular i is clearly violative of Articles 16(1) ‘and (2) of the Constitution. 
Similarly i in “the other impugned Circulars, eligibility has been made 
to depend upon sex only and there is no question of any other considera- 
tion. Mr. Mukherjee i is quite justified in contending that any attribution 


` of a virtue on the ground of sex cannot make such virtue any basis for 
, Classification. A prohibition ofa discrimination on the basis of sex 


includes a prohibition of a discrimination on the basis of the attributes or 


E special features of sex. A classification on the basis of attributes of a sex, 


is therefore, nothing but or does not cease to bea classification only on 
the ground of sex. As the impugned - -Circulars are violative of Article 16 
of the Constitution and as such liable 'to be struck down, it is, not necessary 
to consider the allegations made by the petitioners since disputed by the 
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Tespondents that the said Circulars were issued malafide, and solely for |’ 


- implementing the decision already taken by the Railway, Minister.- It 
cannot be contended that men_are not suitable for appointment to the 
_ posts of | Enquiry-cum- -Reservation Clerks and even assuming that women 
i candidates may be. more suitable for such posts because. of some inherent. 
. qualities in women, any favourable consideration fora woman candidate 
cannot but be a. discrimination or-a favour shown on the basis of attri- 
butes, or special ` virtue inherent i in sox -and such discrimination on the ` 
basis of attributes of a sex is clearly forbidden by Articles 16(1) and (2). 


16. In the. circumstances, the Rule is made absolute... Let a writ of 
- _ mandamus be issued commanding the respondents | to withdraw, recall 
‘and/or cancel the impugned" circuiars and/or notices and forbearing the’ 
- respondents, their officers, servants and agents from „enforcing _and/or 
giving any effect or further effect to the aforesaid Cirčulars-'and/ọr. 
notices in any manner , whatsoever. In the facts and circumstance of the 
case there will, however; be no order as to costs. 


‘On the prayer of the Jearned Counsel appearing for. Ae Railway - 


administration,.let there be a stay of operation of this dudaren for a 
- period of four weeks from Koda ye: Poe f 
S. P. T. i 
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d CRIMINAL APPELLATE JURISDICTION’ NI 
e Before Mr. Justice Nirmal’ Chandra Mukherji and Mr. Justice ge ol 


Sudhindra Mohan Guha : y Ey 


Decision : . August 28, 1979 5 A g 
Kalyan Lahiri ° i Ste . Accused/Appellant’ 
oy . TA Versus” 


The State age ‘$ Respondent* “i 


. Evidence Act, aSction 33— Whether the evidente of a witness: ‘who 


‘died before he could be cross-examined is admissible. f 
Accused was employed as an Assistant-Revenue Officer with duty 

: to _realise ‘different kinds of government. loans from the debtors and 
‘to deposit the money,in the State Bank of India, Ranaghat Branch. 

SD. ‘0. lodged an F. I. R alleging criminal misappropriation of govern- 

| ment money of about Rs., 11000 by the aectsed. ` Police started d- case. 
The Police submitted ‘charge-sheet after several witnesses were examined. 

` A charge was framed by the learned Judge, special court under sec. 409 

of indan Penal Code.’ The learned Jndge found that, the accused ` 

committed criminal for each of trust in respect of about- Rs. 4000 and 

~ convicted and sentenced him to suffer R. I. for 2 years and-to pay fine of 
Rs. 8000. The accused filed appeal to High Court and ‘contends that he 

; * (Criminal Appeal. No. 441 of 1973 
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hea Hepoaited” ‘the’ citire amonat ` with tlie: State ‘Bank, He: ie 
contends that if the evidence of P. W- 3i is, left out of consideration then 
the- “prosecution does not succeed in proving: thé case against the accused. 
He submits that, the evidence. of P.. W:3 is “not. admissible under sec. 33 
of the Evidence Act. “ Advocate: for-the State argued that the evidence of 
. P. W. 3 was admussible-under sec. 33- of the Evidence Act. 

: ‘HELD: a i “the facts and. circumstances - of the case, the evidence 
of P. W. 3 who. died before.he could. be cross examined is not admissible 
according to the provistons of sec..33 of the: Evidence ‘Act. It will” “be risky 
fo convict the accused relying on, the evidence’ of ether two prosecution 
witnesses in the ‘absence of any ihing else. In the result the order _of convic- 
` tion passed against the accused cannot. be upheld . and he-should be acquitted 


_ of the charge. PRR det : Š ...(Para 5) 
Cases referred to :— `. 7 - Re pee 
We Brahmachari Ajttananda ¥. “Anath Bandhu Dutt & Ans. A ale 1954 
‘Cal. 395. `.. - : : 


aa) S.C. Mitter y. The. “siate, AIR 1950 Cal. 435: 

(3)- Arabinda Dey. v. The Siate, ‘57 CWN 69. 7 

` (4) , Sanatan Daw v. Dasaråthi. Tah, AIR 1959 Cal. 677., 

(5) Jose y. The State of Kerala,’ AIR 1973 SC 944. 

(6) - Mulkh Raj Sikka v. Delhi Aaralalairariom R 1974 SC 1723. 
Mukul Gopal Mukherjee ` ~~ eb ... for Appellant 
Durga. Pada Datta arid Taparideb Nandi. et ae ot Respondent 

j The judgment of the Court. was'as follows : — 

` Mukherjee, J.: ‘Criminal Appeal No. “441 of 1973 arises out of Speci- 
' al Court Case No.6 of 1967 against an order of conviction and sentence 
passed by Shri S.K. Ghosh, Judge, Special Court, Nadia, dated 30.7.73 under 
section 409 IPC. sentencing” the appellant to suffer r.i. for 2 years and to 
paya fine of Rs 8, Oe in „default, to suffer ` r.i. for another term of 
24. years. 

- ,2.° The prosecittion’ casé: in Special ‘Court Case No. 6 of, 1967 is as 
follows . :—During- the period: from °16.12 62 ' to 30.3.63 accused Kalyan ’ 
‘Kumar Lahiri was at -the “material time an Assistant Revenue Officer of 
Birnagore under the Sub divisional, ‘Officer, Ranaghat. His duties included 
realisation of. different kinds- of Government loans, such as Agricultural loan ` 
- cattle purchase loan, Artisan loan, Fertiliser loan, House Building loan and 
other loans from . the debtors “and depositing the money-in the Ranaghat 
Branch of-the State Bank-of India: , During’ the period from 16. 12. 62 to 
- 30.3.63 the accùsed | “realised a“ ‘total sún of Rs. 12753 17 paise from the’ ` 
. various loanees as per: 6 duplicate, carbon receipt books. But, instead of de- 

4 positing the ‘eatrie’ money: : swith: the” ‘above Bank or crediting it to the 
` Goverment committed Cirininal: breach of trust‘in respect of Rs.- 11070.- ` 

56. - Shri B: :N. “Mondal,” “the” then” Subdivisional ` Officer of Ranaghat, lod- 

‘ ged-a written FI. R én 4: 4.64 with -Ranaghat Police: Station alleging Cri- 

l minal _misa appropriation “of: ‘Government money by: thè accused. The 
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Police. received the said F. I. R.. .on 12.4 64, started a case and took up. 
investigation. Documents ` were seized. “Witnesses were examined. - The 
accused was arrested.- Specimen writings, and signature “along with’ thé 
questioned’ writings “were sent to the handwriting expert. © ` A prima, facie — 
case was made oùt, under section” 409 I.P.C. A Government order allott-. 
‘ing this case to the Special Court was obtained.” A complaint’ was. filed’ 


to the said court by the Public. Prosecutor on 9:8.67. The. ‘police submitted S i 
chargesheet after several witnessés- were examined. , A charge ` was ‘framed = 


by the learned Judge under section 409 I.P:C. 

sud 3." The accused ‘pleaded not guilty. He admitted realisation by . 
him of: the entire amount in question. But totally. denied the ` misappro-. 
priation: . According to him, he deposited the entire amount to the State 
Bank of. India, Ranaghat Branch, in, instalment, Sometimes personally and- 
-sometimes through his peon Abhimanyu, | since ` deceased... The learned 


, Judge found that the accused committed criminal breach of trust in “reapect ; 


of Rs. 4322.84 and „convicted and -sentenced: ‘him as stated above. - Being 
aggrieved by the aforesaid order “of conviction and sentence the present 
x me hasbeen filed. oA a aN . 
i - It has been proved by thè prosecution, ‘that: the accused at. the 
` aceite time was a public servant. Ithas also been proved ` by P.W. 3 
and the loanees that he was, entrusted with the ‘amounts as stated by the . 
~ prosecution. Tn fact, the matter of entrustmeht has not been denied by- 
` the accused. The. prosecution states that the. amounts were. not deposited 
with the State: Bank which the accused was - bound to deposit while it is 
” the case of the accused that the entire amout with which he was entrusted 
had been ‘deposited by him. “The; prosecution case as has been stated 


-earlier is that tbe accused realised a total sum of Rs. 12753. 17 and in not ` l 


: depcsiting the entire: sum he committed criminal breach of trust in- respect 
Rs. 11070:56. "The learned ‘Judge,- „however, found on evidence that the 
accused committed criminal breach of trust in. respect ‘of Rs. 4322.84. 
The prosecution mainly relies on. the evidence of P.W. 3 ‘who was at the’ 
relevant time Deputy. Collector, Loans Department of the -Office of the: 
i s. D.O. at Ranaghat.,P. W. 3 proves the challan numbers with dates appea- 
ring, ; at the.top of each page of ‘the D.C.R. books in question being l 
: written. by the ‘dccused. _It- is contended’ by Mr. Mukul» ‘Gopal’ Mukherji, 
” learned: Advocate appearing: on behalf of the appellant, that.if the evidence. 
` of P.W. 3 is left out of consideration, : then it must be said: that the prose- 
cution has not succeeded-in-proving the case against the aecused. ` Mr.’ 
` Mukherji contends, that P.W: 3 -died on 12.9. 69. before he could be called 
for cross-examination after the framing ‘of the charge on 29 4.69. In such, 


circumstances the evidence given by” ‘the witness in his. examination inc- 


_ chief before the; ‘framing of the charge isnot adinissible “according . to the 


a ‘provisions “of Sec. 33 of the Indian Evidence “Act, Mr: Mukkerji submits ` 


z that it is true Hiat the accused’ declined to. cross examine the witness 
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Before the framing ‘of the ieS But, even. then the evidence of such a 
witness is not admissible under Sec. 33 unless. the -accused hada right 
and opportunity to cross. examine the witness after the framing of the 
charge.: In support of his contention Mr. Mukherji relies on several 
decisions. He first refers to a decision reported in AIR 1954 Calcutta 
395, (1) Brahmachari Ajitananda\.y. Anath Bandhu Dutt and another. In 
this-case, it has been held “In order that the evidence of a witness in the 
earlier proceeding .be admissible -under Sec. 33, Evidence Act, one of the 
conditions is that the opposite party should’ have ‘had right and opport- 
unity to cross examine'him”. ` It was further ‘held “On a consideration of 


_ the provisions of Chapters 18,20, 21 and 23, it is.clear that i ina Warrant 


case an accused has no right to . cross-examine ‘before charge. His right 
to cross-examine prosecution. witnesses arises after ‘ charge. Where in a 
prosecution under Sec. 420, Indian Penal Code the complainant dies before 
charge after his examination but without being cross-examined, is cannot 
be said that the opposite party had the. right to cross-examine the compl- 
ainant before he died. Therefore,.the-complainant’s evidence given before 


“charge is inadmissible under Sec. 33, Evidence Act”. Mr. Mukherji next 


relies oma decision reported in AIR 1950 Calcutta 435 (2) S.C. Mitter y, 


- The State. It has been held, in this case that’ ‘“‘the accused has no right 


ge 


to cross-examine the witness .béfore framing of the charge within the 
meaning of Sec. 33, Evidence Act. “The next case relied on by Mr. 
Mukherji has been reported in 57,CWN.69 (3) Arabinda Dey v. The State. 
It has been held that “the deposition of.a witness in the Court of the 
Committing Magistrate is admissible. provided; tbat the adverse party in 


“she first procéeding had'the right and opportunity to cross-examine in 


such proceeding Where the accused: had no ‘right to cross-examine the 
deposition does not ‘become admissible under Sec.’ 33 of the Evidence Act, 
because.there was- ‘no cross-examination”’. Mr. .Mukherji lastly relies on a 
decision, reported in AIR 1959 Calcutta 677 (4) Sanatan Daw v. Dasarathi 
Tah. In this case, it has been held- that “the evidence given bya witness 
in examination-in-chief before framing ofa charge i in a warrant case jis not 
admissible if the'witness-could not be produced for'cross-examination” 

5. Mr. D.P. Datta, learned Advocate appearing on behalf of the 
State, submits that the accused had the right ‘and opportunity to cross- 
examine the witness | before framing’ of the-charge. But he chose not to 
cross-examine him. This being the: position, it must be, said that the 
evidence of P.W. 3 is admissible ‘in evidence. under Sec. 33 of the 
Evidence Act. In support of” his contention Mr. Datta relies ona 
decision reported in AIR 1973 . ‘SC 944 (5) Jose v. The State of Kerala. 
In' this case, one of the witnesses was laid up with Paralysis at the relevant 
time and he was notin a position to attend the Court and give evidence. 
The Jearned Sessions Judge marked his deposition before the committal 


, court as an Ext. and treated it as substantive evidence. The High Court 
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7 ‘also. considered this matter and: ipheld: A order of: the ‘Sessione Court - 


“treating the deposition: as substantive evidence. The-learned’ Judges: ofthe ~~ 


Supreme Court were in agreement with the’ High Court on this point: Mr. 
Datta next relies on a-case- reported. inAIR:1974 SC 1723.-(6)~ “Miulkh ` Raj, 
-Sikka v. Delhi Administration. In this case; it” has been held that “wherein |, 
a-sessions trial, the witness whose deposition recorded by the: Conimiting - 
Magistrate was sought.to be brouglit ¢ on record, could not be found inspite 
ect reasonable steps taken, including the one: taken: by” the- High Court: 
\ during. the hearing - of appeal, ‘and further although the’ accused had’ a right 
to’cross-examine that: witness 1mn:the committing Court; the counsel. had . 


prano not to cross- -examine at that stage and . had. reserved. it for the 7 


. Séssions- Court, both the conditions “of Sec. :33 were “satisfied. and the 
evidènce ‘of such witness recorded im a. committal’ court. was ‘admissible~’ 
‘in sessions ‘trial’. In’ our opinion, the- principle laid ` dówp;i in the .cases’- 
„cited by Mr. Datta: has no application: to the facts - of the present case. 


“On. a consideration of the .principle. laid’ down -in the cases cited by-'Mr. » 


' Mokherji we are in agreement. with him and _hold. that: -the-evidence of | 


su tA 


< 
Pes | 
Fay wi 


P.W, 3 is not adinissible. in evidence. -Ii -such 3 circumstances, - - We- are ase 


left only with’ the evidence of P.W. 22 who- -has proved the challan < register“ : 
and P.Wi 131-a State. ‘Bank: employee who: has proved the ‘scroll book.’ 
PW. .22 was’ Tot’: sexamined. by the I.O,“ - On a close“ ‘scrutiny of the 
“evidence of. P. W:s 22. and 131. we-are. OF opinion that it will be risky.. to’ 


convict: the. accused relying: on the. evidence, of P.W.s 22 and 131 in the Ni 


' absence of ‘anything. else... In the result, the -order. of conviction passed — 
“against t theraccused cannot Re es and? he enone be acuue! ‘of: the 
chaste. Eo ye eae a j sr k 

Ín`thė result, the appeal - is allowtä. The: ọrder “of conviction ‘end 


~ sentence passed’ against” the accuséd is set aside.~ The accused.i is foung 


eet = Mr. Justice Bhabes Chandra Chakravortl. © = i 


not guilty of. the. charge under: section 409. I:P.C. -and is- arauei; 


„ito “Guha, J.: kys 3 a E e eia AN 

: USB s ee ba a ee 
es Rae ee j y 

facet at a Cowie REVISIONAL, JURISDICTION] a 

a es, oe ‘Before _ Mr. Justice Anil Kumar Sen and: Pests 





‘Decision: Tuly 24 and August: 1, 1979: 


EA Nath Miherjes and Others” z a Defta.) ‘Petitioners ran 


a “Versus a ~ 
a “Dhirendra Nathi Mukherjee ` Ea te > (PIF. ) Opposite Party* ` 


‘Civil Procedure Code (Act V- of 1998), Or. 6. rule : 17—Amendment. - 


of plaint-— Whether Bonafide -Maiptalnability of prayer before. - amendment 
Éd Civil Rule no, 2093 of 1979. - Pay 
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is allowed— Amendment - not to be allowed where it seeks. to introduce a 
camouflage. 

l In ‘this Rule, the order. of the fewer court allowing the application 
foramendment of the plaint is being challenged. In the suit the plaintiff 
pleaded that his father had never executed any will. The. will that 
was probated as his: father’s will was a’ fictitious one and the probate 
thereof was obtained by practising fraud. The plaintiff further pleaded 
that his mother had no physical or mental capacity ‘to execute any 
Will at the time.when she was alleged to have executed her Will and -the 
said Will was -also a false one. It is contended that these wills and the 
probates thereof have no legal validity and would not affect the plaintiff’s 
share in the suit’ property which he_ inherited on the death of his 
father and also on the death of his mother as oñ intestacy. 

HELD: The plaintiff’s claim of title. can only succeed tf he can 
avold the grants of probate of «the said. two Wills. He is claiming 
title as on intestacy on the death of his Sather as also on the death . of 
his mother... But so long as the grants of ‘probate in respect of those 
two Wills and in particular, the Will of the father, be not revoked, he 
cannot succeed: in his claim of -title. For the revocation of sucha grant 
-of probate, so-far asthe father’s Will js concerned, the plaintiff had 
already applied and the same is pending adjudication. In the present 
‘suit’ the ` plaintiff had- not originally prayed for the revocation 
of the’ grant of probate in, respect of his _Sather’s Will but he had 
prayed for revocation of the grant of probate of his mother’s Will, 
` By the: proposed amendment the aged now wants to annul both 
the grants of probaté by praying for a declaration that both the 
grants are void and not binding on him. This present attempt of the 
plaintiff to extend the prayer to` cover up the grant in respect of his 
father’s Will,is not at all bonafide noris it proper to allow him to 
` dó so because he’ ‘has already applied for revocation of the grant based 
on the same grounds and to allow the prayer for a “declaration, as 
sought for in respect of the said Will, may very well lead to inconsistent 
decisions ‘of two. courts. 

‘It is contended on behalf of “the defendants- that before the 
: „amendment is, allowed, the court below ought to have considered 

as to whether the, prayer, as'in, the original plaint or. as proposed 
to be amended, is at all maintainable before such amendment is allowed. 
- This aspect should have been -gone into for the simple reason that on 
it ‘depends the bonafides of ‘the claim for` amendment. There is 
ample substance in the objection raised by the defendants that the 
amendment proposed ` would introduce a tamoupage and as such not 
- bona fide. one : 
l M Normally; thé court is -not irii to zoni the effect of the 


amendmerit since the effect would be taken into account once the 
4 x 5 A : 
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amendment is allowed. But that is not the position in all cases. In 
a case like the present one where the specific objection'is that the 
amendment sought for weuld not really change the true nature of the 
rellef claimed but then it is being adopted by way of a camouflage 
with a motive not too fair or bonafide, it is certainly open’ to the court 
to consider the effect of the amendment prayed for, if bonafide or not. 
Cases referred to :— ze 
(1) Komollochun Dutt v. Nilruttun Mundle, (1878) ILR 4 Cal. 360. 
(2) Debendra Nath Dutt v. Administrator General of Bengal, (1906) 


10 CWN 673. R 
Subodh Kumar Bkattacharjee and Kamal Krishna 
‘Chakraborty ... for the petitioners 
S. P. Roy Chowdhury and Tapan Kumar Pal for the opposite party’ ' 


The judgment of the Court was as follows :~- 

Sen, J.: This is a revisional application at the instance of the defen- 
dants in title suit No. 21/79 of the 8th Court of the learned Subordinate 
Judge at Alipore and is directed against an order dated May 23, 1979, 
passed by the Learned Subordinate Judge allowing an application for ame- 
ndment of the plaint. It will be necessary to refer to certain facts in the 
background to appreciate and decide the dispute now raised before us. 

2. Admittedly, the suit, as aforesaid relates to premises No. 15, 
Mahesh Barik Lane, P. S Narkeldanga, district 24- Parganas (hereina- 
fter referred to as the suit property). This property again admittedly. once 
belonged to Becharam Mukherjee, the father of the plaintiff and the defen- 
dant No. 1, Becharam died in 1933 leaving behind a will executed by 
him on October 27, 1927, bequeathing the suit property in favour of his 
wife Nagendra Bala. Probate in respect of the said will was obtained 


the executor in Probate Case No. 113/34. Nagendra Bala in her turn’ 


madé a bequest in respect of the suit property in favour of the sons of 
Khagendra, the defendant No. 1 by a will executed by her on October 24, 
1956. Nagendra Bala died in 1956 and Probate in respect of her will 
was sought for in Probate Case No. 17/58. The said ` proceeding 
was strongly contested by the present plaintiff but unsuccessfully up to this 
Court and there was a grant of probate in favour of the executor. The 
executor under the will of Nagendra Bala then filed title suit No. 40/70 
for recovery of possession of the suit property by evicting the plaintiff. 
This suit again was contested by the present plaintiff up to the appellate 
stage but unsuccessfully. The suit being decreed, the executor put the 
decree into execution being title execution case No. 22/74. 

3. In October, 1977 the present plaintiff instituted a proceeding for 
revocation of the grant of probate in respect of Becharam’s willin O.S. 


` 


62/77. Admittedly, this proceeding is still pending. An endeavour to l 


get an injunction restraining execution of the decree for eviction, which was 
obtained by the executor, having failed in this, proceeding for revocation 
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the plaintiff fought over the issue up to this Court but was unsucce- 

ssful..In that. background the plaintiff filed the title suit No. 21/79, as 

aforesaid, in February 1979. - 

4. In this: suit the plaintiff pleaded that his father Becharam bad 
never executed any will. That the will that was probated as his father’s 
will was a fictitious one and the probate thereof was obtained by practising 
fraud. The plaintiff further pleaded that his mother Nagendra Bala had no 
physical or mental capacity to execute any will at the time she was alleged 
to have executed a wiil. The will said to be his mother’s will is also a false 
one. These wills.and the probates thereof have no legal validity and did not 
affect his share in the suit property which he inherited on the death of 
Becharam-as also of Nagendra Bala as on intestacy. On these pleadings 
the plaintiff prayed for the following reliefs :— 

(a) Declaration of the plaintiff’s title in 3/8th share in the suit 
property ;- \ 
(b) revocation of the order or grant of probate in case No. O.S. 


(c), setting aside the decree passed in title suit No. 40/70 ; 

_ | (d) setting aside the title execution case being title execution 
case No. 22/74. ; and = 

` (e) injunction restraining the defendants from’ interfering with the 

share of the plaintiff or his possession in the suit property. 

Such a suit should be noted was filed only after a previous suit 
by the plaintiff for declaration of his title to the suit property, being 
title suit No. 195/78, was dismissed by the Sealdah court on a finding 
that such a suit is not maintainable until the impugned probates are 
revoked in appropriate proceeding under the Indian Succession Act, 

5. Inthe present suit an application for injunction filed by the plai- 
ntiff was contested by the defendants, the petitioners before us, on the 
plea that such a suit is not maintainable because none but the probate court 
can revoke the grant. Such an objection having been raised, the plaintiff 

‘came with an application for amendment of the plaint pleading therein 
that due’ to inadvertance some omission and mistakes have crept 
into the plaint and as such, the plaint needs to be amended and the 
amendment sought for is of a formal character. Now the amendment 
sought for has been set out in the schedule to this application which we 
set out hereunder :— ; 

! “A SCHEDULE OF AMENDMENT SOUGHT : 

1. Insert the words “and for permanent injunction valued at 
10/- only” after the words , “suit for declaration valued at Rs. 20/-” 
appearing at cause title page 2 of the plaint. 

` 2., Insert the following after paragraph 32 at page 15 of the plaint. 
“and for permanent injunction valued at Rs. 10/- only and advalorem 

. court fee are paid thereon.” © 
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3.7 _Delete the prayer as appearing. in bipiayer (o) of the pani ‘and 
insert t the following in its place + a 
“Declaration that the orders of giant: of probate Dd] in Case 
-~ No. 113 of 1934 of the District. Delegate, Alipore (Additional. ‘Sub-. 
Judge at Alipore) and Case: No. 17 of 1958 of ist Sub edak at Alipore 
are void and not binding upon the plaintiff”. * , 
This application for amendment was strongly contested by: the” present 
defendants. Over-ruling- the contest, - -the Learnéd Judge has ` allowed 
the amendment‘and he did so on. finding “I find that the . present 
_ amendment, if introduced, ‘will not alter the nature and character-of. this 
suit nor will it introduce a new case. lt seems that the plaintiff ~ has, 
; already made an application for- temporary injunction and`it appears,- 
necessary that the plaint should have a: prayer for permanent, injunction. : : 
` I, therefore, feel that the proposed amendments ‘are necessary. ‘for the’ : ` 
“ purpose of determination of- the: real- ‘question in controversy between’ -- 
_ the parties. » Feeling aggrieved by the-said order, the defendants have i 
moved this Court with the present revisional application, as’ according to. 
them, the Learned Judge acted ‘irregularly in the exercise of his ‘jurisdic. . 
tion in allowing. auch an application’ not only on-imisapprehension of the `` 
true nature of the amendment sought for but also on nomconsideration- 
of materjal objections raised on their behalf. > i 
ss 6. Werhave set out the schedule -of amendment herein oe It 
: “would appear- ‘from the said schedule that, so far as the prayer in the - 
plaint-is concerned, only amendment’ sought for was to substitute .the . l 
original! prayer (b)'by & prayer- for a declaration that the two grants in- , 
, the two probate cases are void and’ not binding upon the plaintiff. In, the `- 
" otiginal- prayer -(b) the plaintiff had prayed for ‘revocation of the grant : 
in respect of the’ ‘mother’s’ will -and -by the amendment the” plaintiff not-.* > 
“only wanted to have a declaration that stich a- grant i void instead of -~ 
an order for revocatién but further. prayed fora similar declaration. of. 
the grant of Probate i in respect of the father’s will to be also’ void and not. 
binding upon the plaintiff. There was no prayer added for” any permanent 
‘injunction. Therefore, it is ‘apparent on the order of the! Learned ' Subor-.. 
‘dinate Judge that he: was. misreading the amendment’ ' sought for, as a mere _. 
addition of a prayer: ‘for permanent injunction. ‘It is also clear to us that, z 
the Learned Subordinate Judge. in'his haste to “dispose of the- „application 
failed to consider the real objection ‘raised: by the defendants so far as the 
amendment of the prayer (b) is concerned. -Their objection is ‘that the 
-grant in respect of the two ‘wills can be revoked only by the Probate court: ' `, 
-in appropriate proceedings for’ their revocation and this-court not having © 
` the jurisdication to grant any such revocation to allow the amendment is to- 
sustain the-same prayer- under the-cover: of a camouflage. - Or, in other 
words; the objection-saised was that the amended declaration ‘as sought for : 


ro 


to the effect that the grants were void and -not binding is in“substance 


p> - Ko a n 
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revocation of the original grants and since such revocation is not within 
the competence of the present court, the amendment should not be allowed 
_ Only to cover up the real relief under a camouflage. 

7. The application is being contested by the plaintiff opposite party © 
and Mr: Roy Chowdhury made great endeavour in supporting the order 
impugned in the present cevisional application. 

8. Having considered the objection raised by: the petitioners very 
carefully, _we are of the view that there i is great substance in the objection 
so raised. The ‘plaintiff’s claim of title can succeed only if he can avoid 
the grant of probates in “respect of the two wills, namely, one of his father 
and the other of his mother. He is claiming title as on intestacy on 
the death of his father as also onthe death of his mother. But so 
long the grant of probate in respect of the aforesaid two wills and, in 
particular, the will of the father is not revoked, he cannot succeed in his 
claim of title. Revocation of sucha grant, as we have indicated herein- 
before, so far as the father’s will is-concerned, has already been prayed for 
and is now pending adjudication in O. S. 62/77. In this suit the plaintiff 
had, therefore, originally not prayed for any revocation of the grant in 
respect of the father’s will but had prayed for revocation of the grant in 
respect of the mother’s will. By. the amendment the plaintiff now wants to 
annul both the grants by praying for a declaration that both the grants 
are void and not binding upon the plaintiff. In our view, his present att- 
empt to extend the prayer to cover the grant in respect of the father’s will 
is not at all bona fide nor is it proper to allow him to do so because he 
has already filed an application for revocation of the grant based on same 
grounds and to allow the prayer for a. declaration, as now sought for in res- 
pect of the said will, may. very well lead to inconsistent decisions between 
the two courts: 


9, So far as the. amendment relating to the grant of probate in 
respect of the mother’s will is concerned, the position is that while 
in the original plaint the plaintiff prayed foradecree of revocation of 
the grant, by the amendment he proposes to securea declaration that 
the grant is void and not binding upon the plaintiff. The ground as 
pleaded in the pleading remains the ‘same, namely, the grant was 
obtained in respect~of a false will said to have been éxecuted by the 
mother. : In our view, the amendment really seeks to introduce a camou- 
~ flage because, in substance, the prayer remains the same, namely, 
annulment of the grant of the probate in respect of the mother’s 
will. A valid objection was raised on behalf the defendants before 
the learned: Subordinate Judge that such a claim is not maintainable 
in any court except the probate court. It was further contended 
_ that, before the amendment is allowed, the Learned Subordinate Judge 
must consider whether the prayer, as in the original plaint or as pro- 
posed to'bo amended, is at all maintainable before him before such 
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amendment is allowed. In our view, this aspect should have been 
gone into for the simple reason that on it depends the bona fides of the 
claim for amendment. We have carefully considered the’ merits of 
this objection raised on behalf of the defendants and, in our view, there 
is great substance in this objection. This Court in the case of (1) 
Komollochun Durt & Ors. v. Nilruttun Mundle, ILR 4 Cal. 360, held that 
the grant of probate cannot be set aside by any court other than the court 
which had made the grant except for fiaud or want of jurisdiction. As 
a matter of fact, the reasons give by Markby J. is as follows :— 

“When the probate is granted, it operates upon :the whole - 

estate, and it establishes- the will from the death of the testator, 
` and renders valid all intermediate acts of the executor as such. The 
property vests in the executor:by virtue of the will, not of the probate. 
The will gives the property to the executor, the grant of probate is the 
method which the law especially provides for establishing the will. So 
long as the probate exists it is effectual for that purpose. 

It would lead to the greatest confusion, if the validity of the will 
could be questioned ina civil suit after the grant of probate.. There 
might be any number of conflicting decisions as to the validity of the 
will. The executor would be exposed to endless litigation, and he 
would never be safe in dealing with the property of the deceased.” 

10. In our view, this decision fully supports the objection raised by 
the defendants in the present case. Whether the prayer is one for revoca- f 
tion or for declaration that the grant is void and as such, not binding, the 
real relief claimed is to annul or set aside the grant on the ground that 
the grant is in respect of a false or fictitious will, When ‘none but the 
probate court can go into that issue as to the falsity or otherwise 
of the will, certainly the court where the present suit is pending has not 
the jurisdiction to decide such an issue. In that view of thing, there is 
ample substance in the objection raised by the defendants that the 
amendment proposed wanted to introduce a camouflage and as such, was 
not a bona fide one. The whole object is to sustain an application for 
injunction to which the prayer (b) in the ongina pni takes the case out | 
of jurisdiction of the court 

11. Mr. Roy Choudhury appearing in dupin of the order raises 
two points before us. ` In the first place he has contended that, though 
an ordinary civil court can not revoke a grant, there is no bar to such a 
court to hold and declare that the giant is fradulent and as such, void 
and not binding on the person who can claim title to the property covered 
by the the will but for the grant. He relies ona decision of this Court 
in the case of (2) Debendra Nath Dutt v. The Administrator Ganeral 
of Bengal, 10 CWN 673. Secondly, he contends that at the stage of 
granting the amendment it is not for the court to decide whether the 
suit on the amended prayer would be maintainable or not. That issue 
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can be gone into only after the amendment is allowed and an appropriate 
issue is raised on the basis thereof. We have carefully considered the 
points thus raised by Mr. Roy Chowdhury. But we are not impressed 
by either of them. The decision relied upon by him in the case of Debe- 
ndra Nath Dutt is clearly distinguishable on facts as there fraud was prac- 
tised on court in obtaining probate in favour of a person not in existence. 
The issue raised in that decision was not of the nature nor raised before us 
and considered by this Court in the case of Kamoljochun Duti referred to 
hereinbefore, namely, where the grant is challenged on the ground that 
the will is a false one and fraud pleaded is based.on such falsity. So far 
as the second objection raised by Mr. Roy Chowdhury is concerned, he 
may be right that normally the court is not to consider the effect of the 
amendment since the effect would be taken into account once the amend- 
ment is allowed. But that is not the position in all cases. Ina case like 
the present one where the specific objection is that the amendment sought 
for would not really change true nature of the relief claimed but then it is 
being adopted by way of camouflage with a motive not too fair or bona’ 
fide, it is certainly open to the court to consider the effect of the 
amendment in considering how far the amendment prayed for if 
bona fide or not. That exactly had been our approach in the present 
case and we are firmly of the opinion that the amendment proposed was 
not bona fide. a 

12. In the result, this revisional application succeeds and is allowed. 
We setaside the order allowing the amendment impugned in the 


` present revisional application as, in our view, the Learned Subordinate 


Judge allowed that prayer in irregular exercise of his jurisdiction 
by thinking that the amendment sought for was an innocuous one 
merely a prayer for permanent injunction is sought to be added. The 
application for amendment stands rejected. 
"13. No order is made as to costs in the revisienal application. 
Chakraborty, J. : I agree. 


14. In disposing of the above revisional application on July 24, 
1979 we omitted to record a further order, which we intended to do, by 
mistake and for the said reason we have put up the revisional application 
for further orders to-day. i 

15. Having heard the learned Advocates and in tbe interest of 
justice, we direct stay of further proceedings in the present suit until the 
disposal of the revocation proceedings, being O.S. No. 62 of 1977 now 
-pending in the 14th Court of the learned Additional District Judge, 
Alipore. We make this order for the simple reason that the title claimed 
by the plaintif -is entirely dependent upon the question whether he can 
successfully challenge the genuineness of the will of his father which 
challenge is awaiting adjudication in the revocation proceedings as 
aforesaid. We also direct that the said proceedings may be disposed of at 


292 Mahesh Kumar Agarwalla v. Sm. Saraswati Dey [1979 (2) CLJ 


an early date since the same is pending for a long time and it is necessary 
that there should be an early decision in the said proceedings so that 
the parties can Proceed with the present suit subject to the result of 
that proceeding. We, therefore, direct the learned Additional District 
Judge, 14th Court, Alipore to dispose of the said proceeding at his 
earliest convenience and, if not impossible, before the Court closes for the 
Puja Holidays. 

16. Let this order be communicated to both the courts below, 
namely the Court of the Learned Subordinate Judge and the Court 
of the Learned Additional District Judge, 14th Court, Alipore, forthwith. 


P.R. 


. [ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Ganendra Narayan Ray 
Decision: August 1, 1979 
` Mahesh Kumar Agarwalla oe: ...  Deft./Petitioner 
Versus 
Sm. Saraswati Dey de ia PIff./Opposite Party* 


West Bengal Premises Tenancy Act 1956, ‘sec. 17(2) — Whether 
admitted rent must be deposited even when the landlords’ title is disputed. 


Plaintiff O. P. instituted a suit against defendant petitioner for 
eviction on the ground of default of payment of rent. Defendant filed an 
application under sec. 17(2) of the West Bengal Premises Tenancy Act 
_ 1956 contending that the rent’ was Rs. 450/- and not Rs. 130/- and 
that there was no felationship of landlord and tenant between the 
plaintiff and the defendant. Munsif did not decide about the rela- 
tionship of landlord and tentant and rejected the application under 
sec. 17(2) on the ground that the defendant had not deposited the 
admitted rent. Defendant Petitioner came up’ to High Court and ` 
submitted that when a dispute was raised under sec. 17(2) of the 
Act astotherelationship of landlord and tenant between the plaintiff 
and the defendant, the court was under an obligation to decide as to 
whether such relationship existed or not and in such a case there was no 
occasion to deposit any amount by way of rent when the defendant does 
not admit the plaintiff to be his landlord. The respondent contended that 
the dispute about the relationship was nota bonafide dispute and that 
to make an effective application under sec. 17 (2) the tenant was bound 
to deposit the admitted arrears of rent even ifhe raises a dispute as 
to the existance of relationship of landlord and tenant. 


* C. R. No. 2891 of 1978. 
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HELD: Under sec. 17(2) of the Act, a tenant is under an 
obligation to deposit the arrears of rent and a defendant disputing to 
be a tenant under the plaintiff and not adjudged to be a tenant under the 
` plainiiff by the Court has no obligation to deposit arrears of rent. The 
question of payment of admitted arrears of rent will arise only when there 
ts no dispute as to the quantum of rent payable to the plaintiff an admitted 
landlord by the defendant anadmitted tenant because dispute only as 
to the quantum of rentis also a dispute within the meaning of sec. 
17(2) of the Act. As the learned Munsif has not yet decided about 
the bonafides of the dispute as to the relationship of landlord and tenant but 
has rejected the application simply on the ground of default of payment of 
admitted arrears of rent, the impugned order should be set aside. 


Cases referred to :— 
(1) Gunwantrai K. Kamdar y. Satyanarajyan Jhunjhunwalla, 75 CWN 


372. 
(2) Hindusthan Industrial Company v. Chandi Prasad Mitra, 79 CWN 
1017. , 
(3) Saroj Kumar Kundu v. Lina Saha, ILR 1972, (2) Cal. 118. ; 
Bhaskar Bhattacherjee i is: for the petitioner 
Bidyut Kumar Banerjee sis gi for the opposite party 


The judgment of the Court was as follows :— 


This Rule is directed against order No. 5 dated March 1, 1978, passed 
by the learned Munsif, 1st Court at Sealdah in Title Suit No. 128 of 1978. 
By the impugned order, the learned Munsif rejected the application made 
under Section 17(2) of the West Bengal Premises Tenancy Act by the de- 
fendant petitioner on the ground that the said application was not maintai- 
nable asthe admitted arrears of rent for April, 1977, July, August and 
September, 1977 at the rate of Rs. 50/- per month had not been deposited 
along with the said application made-under section 17(2) of the Act. It 
appears that the said Title Suit was instituted by the plaintiff opposite 
party Smt. Saraswati Dey against the tenant petitioner for eviction of the 
tenant petitioner fiom the suit premises on the ground of default of payment 
of rent by the said tenant. It appears that within the prescribed period of 
limitation, an application under section 17(2) of the West Bengal Premises 
Tenancy Act was made by the tenant, infer alia, contending that the rate 
of rent of suit premises was not Rs. 130/- per month but it should be 
Rs.50/- per month and that_ there was no relationship of landlord and ten- 
ant between the plaintiff and the defendant. It appears that by the impu- 
gned order, the learned Munsif has not decided the dispute raised by the 
defendant about the existence of relationship of landlord and tenant between 
the parties but the learned Munsıf rejected the said application under 


294 Mahesh Kumar Agarwalla v. Sm. Saraswati Dey [ 1979 (2) CL3 


section 17(2) of the Act in view of the fact that the defendant tenant had 
not deposited the arrears of rent for the months of April to September, 
1977 for the suit premises ae the admitted rate of rent, namely, at Rs. 
50/- per month. 


2. Mr. Bhattacherjee, the learned Counsel appearing for the petitio- 
ner submitted that when a dispute was raised under section 17(2) of the 
Act as to the’ existence of relationship of landlord and tenant between the 
plaintiff and the defendant, the Court was under an obligation to decide as 
to whether such relationship existed or not and 1m such a case, there was 
no occasion for the defendant to deposit any amount by way of rent beca- 
use the question of payment of any arrear of rent to the plainuff cannot 
arise 80 long the dispute as to the existence of relationship of landlord and 
tenant between the parties 1s not adjudicated. Mr. Bhattacherjee contended 
that when the defendant does not admit the plaintiff to be his landlord, 
there cannot be any occasion to admit that any amount-is payable to the 
alleged landlord. Mr. Bhattacherjee contended that there may be a case 
where a dispute as to the existence of relationship of landlord and tenant, 
may not bea bonafide dispufe and merely for raising a dispute without 
any basis therefor, such a dispute is made. It is for the Court to decide whe- 
ther in the instant case, such dispute has been bonafide raised or not by 
the defendant and in the absence of any adjudication as to bonafide of the 
dispute raised by the defendant, the learned Munsif acted illegally and with 
material irregularity in the exercise of his jurisdiction in dismissing the ap- 

plication under Section 17(2) as being not maintainable simply because the 
` defendant had not deposited at the rate of Rs. 50/- per month for the 
months in question. — 


3. Mr. Banerjee, learned Counsel appearing for the planitiff 
opposite party. submitted that in the instant case it is quite apparent 
and evident that the defendant had been paying rent, to the plaintiff 
admitting her to be the landlady for a considerable period and the 
dispute as to the relationship of landlord and tenant was not at all 
-a bonafide dispute. Mr. Banerjee in his-fairness however submitted that 
unfortunately the learned Court has not held that the dispute as to the 
existence of relationship of landlord and tenant between the parties had - 
not been bonafide raised by the defendant. Mr. Banerjee submitted 
that to make a valid application- under Section 17(2) of the Act, a tenant 
is not -only to raise a dispute as to the amount’ of rent payable by the 
tenant within the meaning of Section 17(2) of the Act but the tenant is 
also to deposit in Court the amount admitted by him to be due from 
him together with the application for determination of such dispute. 
Mr. Banerjee contended that within the meaning of dispute as to the 
amount of rent payable by the tenant under section 17(2) of the Act; a 
dispute as to the existence of relationskjp of landlord and. tenant is also 
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contemplated. Mr. Banerjee for this contention referred to the decision of 
this Court made in the case of (1) Gunwantrat K. Kamdar v. Satyanarayan 
Jhunjhunwalla, reported in 75 CWN at page 372. P. N. Mukherjee, J. 
speaking for the Court held that to raise a valid dispute under Section 
17(2) of the Act three requirements must be fulfilled, namely (a)a dispute 
must be raised either about the quantum of rent payable by the tenant or 
about the existence of. relationship of-landlord and tenant between the 
parties ; (b) the application.to be made by the tenant within the prescibed 
period for adjudication of such dispute and (c) along with such dispute, 
admitted arrears of rent to be deposited by the tenant. Mr. Banerjee also 
referred to another Bench decision of this ‘Court made in the case of (2) Hin- 
dusthan Industrial Company v. Chandi Prasad Mitra reported in 79 CWN 
at page 1017. A. K. Sen, J. speaking for the Court also referred to the 
said decision made in the case of Gunwantral K. Kamdar v. Satyanaryan 
Jhunjhunwalla, Mr. Banerjee also referred to another Bench decision of 
this Court made in the case of (3) Saroj Kumar Kundu v. Lina Scha reported 
in ILR 1972(2)Calcutta at page 118. Arun K. Mukherjee, J. speaking for 
the Court held that to satisfy the requirements of Section 17(2), (1) there 
must be a dispute raised as to the amount of rent payable, (1i) the tenant 
must deposit all the admitted arrears of rent within the statutory period, 
and (iii) the said deposit must be made along with the application praying 
for determination of the amount of rent payable. The decision made in 
the case of Gunwantrai K. Kamdar v. Satyanarayan Jhunjhunwalla was also 
relied on by A. K. Mukherjea J. Relying on the aforesaid decision, 
Mr. Banerjee contended that to make an effective application under Section 
17(2), the tenant is bound to deposit the admitted arrears of rent even 
if he raises a dispute as to the existence of ‘relationship of Idndlord and 
tenant because such dispute is also a dispute within the meaning of 
Section 17(2) of the Act. Mr.Banerjee contended that in the instant case, 
the learned Munsif has come to a finding that the tenant admitted that he 
was in arrears in the matter of payment of rent relating to the disputed 
premises and, accordingly, under the provisions of Section 17(2), the tenant 
was bound to deposit such admitted arrears of rent inspite of the fact 
that the relationship of landlord and tenant between the parties was 
disputed by tenant in an application under section .17(2). In such circum- 
stances, Mr. Banerjee contended, one of the essential conditions for 
making a valid application under Section 17(2) was not fulfilled and the 
learned Munsif was quite justified in rejecting the said application as being 
not maintainable in law. 


4. Iam unable to accept this contention of Mr. Banerjee. It is true 
that for making a valid application under section 17(2) a tenant is requ- 
ired to deposit the admitted arrears of rent payable to the landlord but 
when the very relationship of landlord and tenant between the parties is 
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disputed there cannot be any question of admitting any amount of rent 
payable to the alleged landlord. In my view, Section 17(2) does not envi- 
sage.a deposit of admitted arrears of rent in respect of the suit premises 
even when the defendant disputes the right of the plaintiff to realise the 
rent from him in respect of the suit premises asa landlord.” By raising a 
dispute as to the existence of relationship of landlord and tenant between 
the parties, the defendant by necessary implication asserts that he is not a 
tenant under the plaintiff and as such no amount is payable to the alleged 
landlord. In such circumstances, there cannot be any occasion for the 
defendant’s admitting to be a tenant under the plaintiff and thereby facing 
an obligation to deposit admitted amount of rent payable to the plaintiff 
landlord at the time of making application under section 17(2). It is to 
be noted that under section 17(2), a tenant is under an obligation to depo- 
sit the arrears of rent and a defendant, disputing to be a tenant under 
the plaintiff and not adjudged to bea tenant under the plaintiff by the 
court, has no obligation to-deposit arrears of rent relating to the disputed 
premises. In my view the question of payment of admitted arrears 
of rent will: arise only when there is no dispute as to the relationship 
of landlord and tenant between the parties but there is only a dispute 
as to the quantum of rent payable to the plaintiff, an admitted landlord 
by the defendant, an admitted tenant because dispute only as to the 
quantum of rent is also a dispute within the meaning of Section 17(2) 
of the Act. As the learned Munsif has not yet decided about the 
bona fide of the dispute raised by the defendant as to the existence of 
relationship of landlord and tenant between the parties, but has rejected 
the said application under Section 17(2) simply on the ground that admitted 
arrears of rent in respect of the suit premises have not been deposited by 
the tenant, the impugned order should be set aside. The Rule is, therefore, 
made absolute but there will be no order as to costs. The learned 
Munsif is directed to consider the application under Section 17(2) on 
merits and to dispose of the same as expeditiously as practicable. Let the 
record be sent down to the court below immediately. 


P. R. 


t, 
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E CIVIL. ‘APPELLATE: JURISDICTION ). 


ae : ` Before Mr. Justice Murari Mohari Dutt and Mr. Justice 


Ram ‘Krishna Sharma. . 
Decision :: July 9, 1979 ° 


Sm, Paral Banerjee , An a si Petitioner 
Versus aO 8 
‘Sri Anand Kumar “Agarwalla. a apii Opposite Party* 


“West Bengal. Premises Teakiky. Act 1956, secs. 17(2), 17(2A) (b), 


17(4)—Is a tenant to deposit rent, -before an issue as to landlord’s title 


is decided by Court.--Does the term “rent” include -all payment | for use 
and pecanation as well as all other- amenities. — S 


` Petitioner filed, a` suit against O. P, for eviction on the ground 


of default ın- payment of rent of Rs., 550 a` month. , O. P. filed an- 
application under -sec. 17(2) and: 17 (2A) (b) of the_ West Bengal Pre- 


_ mses» Tenancy -Act, 1956, denying “the relationship of landlord and 


tenant and contending that the rent was’Rs. 300 a month and Rs. 
250 was for maintenance. charges and that he was not a defaulter. 
Learned Subordinate: Judge did. not décide’ the question of relationship 


‘of landlord ‘and tenant, allowed -the application under sec. 17(2) and 
_ 172A) (b).of the Act and. held that the O. P.» was not a defaulter and 


was penned to get. proreguon “under Bec. 114) of- the Act. 


, “HELD: T he term rent Ys comprehensive enough to include all pay- 
ment agreed by the tenant to be paid to his. landlord for the use and 


: occupation not only of the building- and its appattenances ‘but also all Jur- 


_nishings, electric installations and other amenities agreed between the 
parties to be ‘provided by and. at the.cost of the landlord. In the instant, 
ease the- rent that was payable byl the O. Pa to the petitioner was- Rs. 550 
_Per- “month, a e IA {Para 3) 


-> When ‘an issue. as to the’ salience of nD of landlord and 
‘tenant is raised, “tt 1s the duty of the Court to decide the same before the 


> tenant is asked to o deposit re rent on his; sappligation under. sec. 17(2) of the 
z AGI.. ; geo eS ue (Para 4) 


_ - AS the sunontiiaie: Judge has not. ‘decided’ ‘the jasié as to the relation- 
ship of landlord and. tenant the ipuia, order must be set aside: (Para 5) 


Cases referred to : T ; 
; + (D) ‘Karnani Properties: y. Miss Aun. À ihes, AIR 1957 
SC, 309. - - 7 EN 


“8Cyl. Rule No. 811- of 1979. 


aS i ape ot p 
e, : 3 ? 
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a Usharahjan brasachje ò. Mähalakini Thacker; 1975 up CLJ 


-204 l 
Sakti Nath Mukherjee and Suchit Banerjee sie .. for Petitioner 


Amal Kumar Roy . ese à we. `- for Opposite party 
` Thè judgment of the Court was as follows : aa er: 


_ , Dutt, J. : “This Rule is at the instaniee: of the plaintiff and it is dire- 
cted against order No. 60 dated January, 20, 1979 of the Subordinate 
Judge; 1st Court Alipore, by the said order the learned subordinaté judge 
allowed the application of the defendant under section 17(2) and 17(2A) 
(b) West Bengal Premises Tenancy Act 1956 holding inter alia that thè 
defendant was not a defaulter in payment of rent, and-that he was 
entitled to get protection: under the provision of section ne) of the said 
Act. x : p. FE ` 


2. thé suit for eviction -has eer filed ‘by ‘the pläjatift “alleging, ; 
inleralia, ainohgst others that thé defendant was a defaulter i in payment of 
rent for four months within à period of 12 -fontiig. The 
defendant in his written statement dénied ihe ~ relationship 
of landlord and tenant between the plaintiff did himeelf. 
He also filed an application under the - provision öf séction 
17(2) dnd section 17(2A) (b). in that abplitdtich also, he re 
thé relatidiiship of landlord ånd tenant between the parties. The learné 
_ Subordinate Judge did Hot ‘decide tHe ‘question’ as to whéthér there Was ~ 
relationship of landlord and tenant between the parties, but he deferred 
the detérmibation of that question till the hearing `of the suit, It trans- 
pires thas the deféhdant’ had by thé challah dated. February, 16, 1979 - 
deposited rents from ‘May to July 1976. Clearly ihérefore, the defendant 
was a defaulter i in paymént of řent. Thé learned Subordinaté judgé, how- 
eVér, Observed that as the defendant had deposited ` rents for the aid 
rionths He was dt 4 défaulter, completély. Overlooking the | fact that 
the deposit was made long after the rents for the said moiiths had 
fallen due. Moreover, the said deposit was made ina.lump for the, 
said months. ee ce eae 


i 


a The next question ‘that arose for the daoa of the denied 
subordinate judge was as to the amount ofrent. The case of the plaintiff E 
was that ihe défendabt was a tenant under, the plaintiff ata rent-of Rs. 
550/- per month. Thè défendatit, however déhiéd that the tent was Rs: 
550/- but it was alleged by him that the rent was: Rs. 300/ż atid imainten- 
aiice charges were Rs. 250/- The learned Subodinage Judge. came to the. 
finding that the rent was Rs. 300/-. and not Rs. 550/-. as: alleged by 
the. plaintiff ‘for the said sum of Rs. 250/-.. .was. payable, by the 
defendant on account of maintenance charges. The learned Subordinate 
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Judge iti our view committed a’. mistake.’ It has been laid down by the 
Supreme Court in (1) Karnant Properties v. Miss ` Augustihs and ors, AIR 
1957 S€`309 that the term ‘Rent’ has notbeen defined in the Act and 
accordingly it miust be deemed to Have been used in its ordinary dictionery 
. meaning. Further it has been held that the term ‘rent’ is comprehensive 
enough to.include.all payment agreed bythe tenant to be paid to his 
landlord- for the usé-and dccupation not only of the building and its 
appurtenenées but also all furnishings, Electric” installations and other 
amenities agreed between the parties to-be provided by and at the cost of 
the landlord. In (2) Usha  Ranjin Bhattacherjee v. Mahalakmi Thacker 
197501) CLJ 204. M. N. Roy, J. after considering the said decision of the 
supreme Court and other decisions, has also held that ‘rent’ means and 
‘includes the whole amount which is agreed to be paid by the tenant as 
consideration: for the occupation of the premises. In view of the above 
decision, the learned Subordinate’ judge in our view, committed an 
error or law which i is apparent on the face of the impugned order that the 
said sum of Rs. 250/- payable by the defendant to the petitioner on account 
of maintenance charges was not included’ within the amount of rent. We 
are therefore of the view that the rent that wae payable by the defendant 
to the petitioner was Rs; o per month.” ae 


’ 


4. It.has aoe stated allegedly that thé lehrned. subordinate Judge 
has not decided the issue'as to the relationship, of landlord and tenant 
between the parties. The learned Subordinate judge, in our opinion, 
has by deferring the said issue to the date of hearing of the suit, acted 
illegally and with material irregularity in the exercise of his jurisdiction. 
There can be no doubt that when such-an issue is raised it will be the duty 
of the court to decide the same before the tenant is asked to deposit 
rent on his application-under section 17(2).. The issue may be decided ga 
_ an issue in-the suit along with the’ application of the defendant under 
section 17(2). Although the learned subordinate judge did not decide that 
issue he made certain observations with regard to a document stated to be 
a memorandum regarding the term of the tenancy The said memorandum 
was executed by and between the plaintiff’s mother Kamalini Mukherjce 
and the defendant on this connection, it may be stated that the defence 
of the defendant in that Kamalini Mukherjee 1s the landlord and not 
the plaintiff.. When he was confronted with ° the said memorandum 
recording the terms of the tenancy executed by. both’ the said Kamalini 
Mukherjee and the defendant, the defendant denied the execution of 
the second page by the parties. ‘At this stage weare not to decide 
whether the defendant had any justification for denying the execu- 
tion of the First pagé but clause (ii) ¿of the document which is 
contained in the second page, the execution of which has been admitted 
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by the defendant, shows that Kamalini Mukherjee could not be the land- 
lord of the defendant. The said document was executed by Kamalini 
Mukherjee on behalf of the owner and the landlord, the said Prodyot 
Kumar Mukherjee, since, deceased. The plaintiff's case is that she has 
got the suit property by virtue of will of the said Prodyot Kumar 
Mukherjee and that the will has since been duly probated. In the 
circumstances, the learned subordinate Judge was not at all justified’ in 
holding that the said document of the monthly lease was not created but as 
stated already, it only recorded the tenancy of the tenancy of the defen- 
dant in respect of the suit premises. 


5. As the learned subordinate judge has not -decided the issue as 
to the ‘relationship of landlord and tenant between the parties, the 
impugned order must be set aside The learned Subordinate judge is 
directed to decide the issuse of relationship of landlord and tenant 
between the parties along with the application of the defendant under 
section 17(2) and 17(2A) (b) of the West Bengal Premises Tenancy’ 
Act 1956 in accordance with the law and in the light of the observation 
made herein above. The Rule is made absolute but there will be no 
order as to costs. ~ 


6. Let the records be sent down as early as possible. 


k The learned Subordinate Judges is directed to dispose of ‘the 
matter as expeditiously as possible. 


Sharma, J.: I agree. 
S. P.T. : 


+ 
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[ CIVIL APPELLATE JURISDICTION ] - 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
` Bhabes Chandra Chakravorti 
Decision: May 10, 1979. 
Ferojuddin Mullick & Ors. . svt “+. : Appellants 
; an Versus . 
Hiren Roy Chowdhury — 3 ... Respondent* 


Licence, non-transferable, Surrender of licence— Legal effect. 


The dispute relates to a stall in the Maidan Market, the licence for 
the stall was granted by the P. W. D., Govt. of West Bengal in favour 
plaintiff Hiren, the licence was non-transferable. Hiren executed a Deed 
of surrender and transfer of the licence in favour of defendant Ferojuddin 
on the paying up by the latter of arrears of dues on account of the stall. 
Subsequently Hiren cancelled the deed -of ‘surrender of the licence and 
instituted a suit for declaration that the deed of surrender was void, illegal 
and not binding on him and for injunction restraining the defendant from 
interfering with his possession..of the stall. Ferojuddin also filed a suit 
against Hiren for declaration that the business carried on in the stall 
belongs to Ferojuddin and that-the withdrawal of letter of surrender is 
fraudulent and inoperative. - The two: suits were tried together and the 
trial court disposed of the suits by a common judgment decreeing the 
suit by Hiren and dismissing the suit by Ferojuddin. Ferojuddin filed two 
appeals to High court and contended that Hiren having received the 
consideration money for the surrender and having parted with possession 
could not claim that the deed of. surrender was not binding on him. 


_ Respondent submits that the appellant cannot succeed in recovering 


possession on the strength of the letter of surrender which has no legal 
force. -Hiren being a- licensee had no transferable interest in the property, 
he could not lawfully surrender or transfer the stall in favour of Ferojuddin 
by reason-of the restrictive clduse in the agreement of licence, which 


. prohibits him to surrender or transfer’ to. any PA other than the depart- 


ment concerned. 


HELD: The plaintiff being’ “able to run the business in the 
stall effectively, entered into an agreement to surrender the stall in 
favour of the defendant Ferojfuddin. In.such a situation the letter of 
surrender’ was executed by Hiren and.the defendant Ferofuddin in fact 
applied to the proper authority for being recognised as the licensee. Plain- 
tiff received due consideration for giving the letter of surrender and gave 
up possession in favour of defendant. Therefore plaintiff’s sutt as it is 
framed is clearly misconceived. Plaintiff being out of possession cannot 
ask for a bare declaration and injunction without asking for the proper 


. remedy namely recovery of possession. Plaintiff cannot centend that 


* F. A. No. 438, 439 of 1972. 
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his claim is not founded on the Hemen In fact the main relief tn 
the suit relates to a declaration that the letter of surrender is fraudulent. 
and void. Factually he had failed’ to prove that fraud was practised 
upon him. On the contrary the facts. proved indicate that it is the 
Plaintiff who, by seeking to avoid the letter. -of surrender, ` after receiving | 
all the benefits thereunder is asking the ald of ‘the Court in- perpetuating 
a fraud on the defendant. Such a claim cannot be sustained. (Para 40) 

By -reason of the fact -that the main relief sought -by the defendants 
fn their suit flows from the letter of surrender which\cannet be, legally 
enforced against the department concerned, that’ suit which ‘is really in 
the nature of a counter claim must also fail. zs cis 


Cases referred to :— 7 - a 


(1) Sajan ‘Singh y. Sardara Ali, (1960): ‘All ER’ 269 . 

~- (2) “Chettiar v- Chettiar, (1962) 1 All ER 494- ` 
(3) Mistry Amar Singh y.. Kulubya, (1963) All ER 499 ` 
(4) Bowmakers v. Barnet Instruments: (1945) 1 KB 65 ` 


(5) . T-P. Pether Permal-Chetty v. R. Muniandi Servai; 35 IA Page 98 - 


(6) Kedar Nath y. Prahlad Rai,- AIR: 1960 SC Page 213 
(7) Shaw y. Shaw, (1965) 1-All ER 638 7 
(8) - Waman Srintyas v. R. B. and Co. „AIR 1965 SC Page 689 
Saktinath Mukherjee and Krishnadas Jaiswal >  ... ... for Appellants 
Ranjit Kumar Banerjee nd Phani Bhusan“ Chakrabarty te for Respondent 
The judgment of the Court was as follows :— 


Chakrabarti, J. :_ These two appeals , arise out of the judgment aid 


decree passed in Title Suit 854/68 and, Title Suit 685/69 of the City Civil- 
- Court, Calcutta. The aforesaid suits were disposed of. by a common 
judgment. _The appeals haye been heard ‘analogously and this judgment 3 


shall govern both of them. 


2. . Title Suit No. 854/68 was instituted “by Hiren Roj ‘Chowdhury 


(hereinafter called the plaintiff) against -„Ferojuddih Mallik, his father 


„Jehangir Mallık and one Sadik Mallik (hereinafter called defendants). The . 


.dispute relates to a stall being stall No. A/1: in the Maidan Market’ Corner, 
Calcutta. The stalls in the market are’ held, by different persons on ‘the 
‘basis of licenses granted by the P. W~ D. of the Govt. of. West Bengal. 
- The plaintiff’s case in short is as follows :— - 


3. . Plaintiff is a licensee of -stall No." AL by virtue of an- agrees 


ment made between the Govt. and’ the plaintiff and has been in Possession ~ 


at all material times by payment of the:-license fees,. regularly. As the 
plaintiff was unable to devote whole time attention to the business carried 
on in the said stall, he had engaged the defendant. Ferojuddin Mallik to 
look after the -usiness. By holding out prospects. of securing credit 
facilities to improve the business,, defendant No. 1 induced the plaintiff 
to sign a lotter of surrender of the Jicense in favour of- defendent ne: 1, 


` 1 
3 . i 
” 
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The plaintiff in a faith and in a fone. signed the said letter in the 
greater interest of the business. Later on, plaintiff came to know that 
in view of the terms of - agreement with the Govt. he had no right to 
transfer his rights or privileges under the agreement to any body or to 
. _ permit anybody to use the said stall or part with possession thereof. 
- On coming to know of such restrictions ‘the plaintiff forthwith withdrew 

the letter of surrender. This enraged the defendants and they have been 
_ trying to cause mischief to the: “plaintiff in various ways with a view to 
oust him from the stall. Defendant No: 1, on the strength of the letter 
of surrender made attempts to be recognised as the licensee of the stall. 
The attempt having proved abortive, Defendant. No. 1 and his men are 
trying to create disturbances to Plaintiff’s possession, cause waste to the 
assets of the plaintiff and injuriously affect the smooth running of the 
business. On such allegations, ‘the plaintiff asked for the followings reliefs 
namely (1) declaration that the letter of surrender dated 27.4. 1968 in 
- favour of defendant’ No. 1 is illegal | invalid, void and not binding on the 
plaintiff and (2) permanent’ ‘injunction restraining the defendants, their 
associates and agents from entering into the said stall No. A/I or in any 
way interfering with the plaintiff’s possession ; 

' 4." Defendants contested the suit by filing a joint written statement. 
Their case may be briefly stated thus :— 

5. Plaintiff was a licensee in respect of stall No. All.. He surren- 
dered the license in favour of defendant No. 1 at the instance of defendant 
No. 2 on 27.4. 1968 and made- over possession of the stall. Defendant 
No. 2 has a stall in the said market. Defendant No. 1 was never an 
employee of the plaintiff. Defendant. No. 1 never looked after the plain- 
tiff’s business as alleged. After. the surrender by the plaintiff, defendant 
No. 2 has been carrying on business in readymade garmests in the said 
stall in the name of his son the defendant No. 1.. The allegátion of 
‘inducing the plaintiff to sign the letter of surrender is false. The plaintiff 
was unable to carry on the business profitably and féll into arrears in the 
‘payment of ‘license fees, Defendant No.1 cleared the arrears amount- 
ing to Rs: 205. 50 and further paid a sum of Rs. 5,500/- to the plaintiff as 
consideration for the” surrender. On such payments being made, the 
plaintiff sighed the letter of surrender and parted with possession of the 
stall. After thé surrender. the defendants approached the authorities 
. for being recorded as the licensee and the matter is still under consi- 
deration. In such circumstances, the defendants prayed for dismissal of 
- the suit. 

- 6. , This suit was instituted on 24, 12. 1968. On the very same day 
the plaintiff also filed an application for temporary injunction. By an 
order dated 26 12.1968, notice was issued -. upon the defendants to show 
-cause why the injunction -prayed for should not be allowed and in the 
‘meantime an interim order of injunction was also issued, restraining the 


2 
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defendants from entering into the said stall. Later the plaintiff also 
complained of violation of the order of injunction which led to a misc. 
case under Order 39 Rule 2(3) of the Code of Civil Procedure. The 
injunction matter and the misc. case were eventually heard together and 
the interim injunction was made absolute upon a prima facie finding 
that the plaintiff was in possession. The defendants moved the High 
Gourt in revision against the said order and obtaiged a Rule which was 
however ultimately discharged. 

7. Inthe meantime over an incident dated 28.12. 1968, a criminal 
case was started and the keys of the. stall were taken charge of by the 
Hastings P.S. In view of the ultimate order on the injunction matter, 
the Court directed the officer-in-charge of the Hastings P.S. on 6.10.1969 
to hand over the keys to the plaintiff. 

8. Title Suit 685/69 was filed by Jehangir ‘and Ferojuddin (defen- 
dants 1 and 2 of Title Suit 854/68), on the very same day against Hiren 
(plaintiff of Title Suit 854/68), one Ukil Ahmed and the officer in charge 
of Hastings P. S. The Executive Engineer,, P.W. D. City Division was 
aiso made a proforma defendant. The plaintiffs of this suit asked 
for a declaration that the business of readymade garments carried on in 
stall No. A/1 belongs to the plaintiffs for a further declaration that the 
withdrawal of the letter of surrender is fraudulent inoperative and cannot 
affect the plaintiff’s possession of the stall, and for injunction. It would 
be sheer waste of time and merely repetitive to narrate the plaintiffs’ case in 
any details for the defence set up in the earlier suit No. 854/68 is virtually 
the foundation of the case made out in T.S. 685/69. Similarly the aver- 
ments in the plaint of T.S. 854/68 constitute the defence set up in this suit. 

9. The-two suits were tried together and disposed of by a common 
judgment. 

10. The learned Judge found that the plaintiff Hiren had in fact 
written a letter of surrender in favour of Ferojuddin on 27.4.1968, but 
that in view of the clear restriction against surrender of transfer of posse- 
ssion as contained in the agreement made between Hiren and the Govt., 
the execution of sucha letter of surrender in favour of Ferojuddin was 
beyond the competence of Hiren and therefore illegal. It was found 
that Hiren Peat gs to be the recorded licensee in respect of the stall and 
that the applicatidn of Firojuddin for being recorded as the licensee has 
not yet been disposed of in his favour, At the trial the plaintiff resiled 


. from his original case that he was induced by Ferojuddin to sign the 


‘ 


letter of surrender by holding out false hopes of securing loans from the 
market, and made outa different case altogether by saying that he signed 
some blank papers which was converfed into a letter of surrender. The ‘ 
learned Judge however believed neither of the cases. ` 
11. As regards the plea of payment of Rs. 5,500/- to the plaintiff 
as consideration for the surrender, the learned Judge found the evidence 


ag 


‘ 
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to be insufficient and did not accept the plea. Possession, at the date 
of the Suit was found to be with the plaintiff Hiren. On such findings 
and in view of the fact that the defendants in their suit did not pray for 
recovery of possession, the learned Judge decreed the suit of the plaintiff 
(T. S. 854/68) and dismissed the other suit. Hence the present appeals. 

12. Mr. Mukherjee appearing in support of these appeals con- 
tended that the findings of facts -regarding actual possession and 
payment of money, were not supported by the evidence on record and were 
consequently erroneous. He argued that even if the plaintiff could not 
lawfully surrender his license in favour of defendent No. 1 Ferojuddin, 
he having received the consideration for the surrender and having actually 
parted with possession could not found his claim on a plea that the 
document admittedly executed by him was not binding on him in the abse- 
nee of further proof that the execution was the result of a fraudulent repre- 
sentation made by the defendants to which he became an innocent victim. 

3. Before coming to an assessment of the evidence in regard to 
the question of fact, it would be convenient to bear in mind certain facts 
about which there is no dispute. Admittedly the recorded licensee in 
respect of the stall in dispute is the plaintiff Hiren. The father of the 
defendant Ferojuddin namely Jehangir Mallik is a licensee in respect of 
another stall in the same market. The Plaintiff did in fact execute a letter 
dated 27.4.68 purporting to surrender the stall in favour of Ferojuddin. 
The defendant approached the Estate Officer of the P. W. D. Govt. of 
West Bengal for allotment of the stall to him and the matter is still pen- 
ding final decision of the authority. These facts are all admitted and it 
is further admitted that over an incident dated 28.12.1968, the shop in the 
stall was closed and the police took charge of the keys. The keys were 
ultimately made over to the plaintiff under Orders of the Court after the 
disposal of the injunction matter in favour of the plaintiff. 

14. Keeping these facts in view let us now .consider the evidence 
to find not which version of the case is true. The letter of surrender 
which the plaintiff how seeks to avoid and on which the defendants rely 
in support of their claim is Ext. C(1). Ext. C is a eopy of the same letter. 
It is dated 27.4.1968 and is addressed to the Estate Officer P. W. D., 


Maidan Market Corner, Calcutta. It reads as follows :— 
“Dear Sir 
I hereby surrender my stall No. A/l in the Maidan Market Corner, 
Calcutta-13, to Sri Ferojuddin Mallik who will clear all liabilities and 
licensee fees lying against me. 
‘This is for your kind information. 
Thanking you. 
Yours faithfully, 
` Sd/: Hiren Roy Chowdhury, 
i 27.4.68 


Sd/- Hiren Roy Chowdhury 
27.4.68 
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15. On 29.4.1968 Firojuddin Mullik applied to -the Executive 
Engineer, City Division for allotment of the stall to him. The copy of 
the application, Ext. C(2), recites that Hiren Roy Chowdhury had already 
surrendered the stall to the applicant, that the applicant has cleared all 
the dues of Hiren upto April, 1968 and that the applicant has in fact been 
carrying on business of readymade garments in the said stall. Ext. A 
is a receipt showing payment of Rs 205.5 being the license fee for stall 
No. A/1 for the period from July, 1967 to April, 1968. The receipt was 
produced by the defendant. Ext. A(1) and A(2) are two other receipts’ 
showing payment of fees for the stall for the months of May to July 1968. 
The receipts show that these payments were made through the defendant 
Firojuddin. 

16. Since however formal allotment of the stall was not made 
in favour of the defendants, the receipts do not show his name as 
the licensee. But the fact remains that the payments were made 
through Firojuddin and that is a circumstance which is not altogether 
without any significance. The letter of surrender followed by an appli- 
cation by the defendant for allotment of the stall to him coupled with 
the evidènce of payment of the arrear dues of the plaintiff as also the 
fees for some morg months subsequent thereto all go to show prima 
facie that the plaintif executed the letter.of surrender with full awareness 
of what he was doing. But it appears that the plaintiff suddenly veered 
round and withdrew the letter of surrender on 6.5.1968. The plaintiff did 
so by issueing the letter Ext.2(c) to the Executive Engineer request- 
ing him to treat the letter of surrender as “cancelled”. The real 
trouble started thereafter, Now, the plaintiff’s case in regard to the 
circumstances under which the letter was issued and subsequently withd- 
rawn as set out in the plaiat is that he himself being unable to devote full 
time attention to the business, had engaged Firojuddin to look after the 
business during his absence, that Firojuddin held out prospects of securing 
credit facilities from the market and thus induced the plaintiff to sign the 
letter dated 27.4. 1968 which was prepared atthe dictation of Firojuddin, 
and that the plaintiff in- 'good faith and in a hurry signed the same. It is 
the further case of the plaintiff that when he Jater came to know that under 
the terms of the agreement he was not entitled to surrender the stall, he at 
once withdrew the same. The case thus made out in para 7 of the plaint 
clearly indicates that the plaintiff knew what the letter was about and that 
he signed it in good faith. The plaint further indicates that but for the 
restriction against surrender which he subsequently came to know, there 
would have been no necessity of withdrawing the letter. This case the 
plaintiff did not attempt to Prove. at the trial. Incidentally, it may be me- 
ntioned here that the suggestion that the letter was prepared at the dictat- 
ion of Firojuddin seems preposterous Firojuddin was a mere boy having 
no or little education whatsoever. The plaintiff Hiren on the other hand 


š 
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_ Wasa Bank employee and saan ‘mere educated than Firojuddin. In 
` such circumstances the plaintiff possibly felt that it might be difficult for 
him to make anybody believe the case-made out in the plaint and he there- 
fore “came out with an entirely new case at the time of giving evidence. 

There he (P.W. 2) says that he.did not give any-letter of surrender to Fero- 
juddie though he asked for: it but ‘that he merely gave a blank paper to 
him containing his- signature. -Subsequently when the Estate Officer enqu- 
ired if he had given any letter of surrender he replied in the negative. He 
` goes on to say’ that: the Estate Officer showed him the letter and then on 
- his advice he issued the letter withdrawing the letter. of surrender Ext. 2(C). 
He says in ‘his evidence “I would never have voluntarily given any letter of 
surrender of my stall to Firojuddin: Mallik as I know that under the agree- 
ment:such surrender. was not” possible. . “This evidence at once shows the 
utter falsity of the caso; made out in the plaint. The case made at the 
trial namely that he gave a signed blank paper to Firojuddin and the impli- 
ed suggestion that the impugned: letter might have been manufactured with 
the aid of the signed blank „paper, ‘though liable to be discarded forthnight 
-as not having been pleaded, is’ on merits also proved to be untrue. The 
letter of surrender has been ` quoted hereinbefore and it shows that tho 
plaintiff signed the letter twice-one. below- the ‘other. It is not the case of 
the plaintiff that he gave a blank ‘paper containing two signatures on the 
same sheet. The authenticity.of the signatures has not been challenged 
and the plaintiff has not: offered any explanation why two signatures are 
there. Such explanation however ¢ comes from another witness namely D.W. 

2. He is an Assistant Engineer, in charge of Estate Officer Maidan Market 
Corner. His positive evidence is, thaton 29.4. 1968, Jehangir Mallik and 
: Hiren ‘Roy’ Choudhury came to his office with the letter-Ext.C 1. He en- 
quired of Hiren whether the bignature on the letter was his. Hiren affir- 
med his signature at which the ‘witness asked Hiren to-put another signat- 
“ure ‘in his presence which he did: This i is how the second signature came 
. to be there. - Although _ the, witness was cross-examined to some extent on 
this poiat, we feel no hesitation in accepting the evidence given by D. 


W. 2 Firstly he haa no reasons; to take sides at least none was suggested. 


Secondly the evidence appears to'be tlie only natural and reasonable expla- 
nation for the two signatures appearing in Ext. C 1. Reading the evidence 
as a whole we find that the ` plaintiff knew-the contents of the letter when 


- he first signed it and reaffirmed.it -whén. he signed it again, before D.W.2. 


Therefore it follows thai the case.-mađe out by the plaintiff during trial is 
untrue. The plaintiff made.two distinct and contradictory cases one in the 
plaint and another ' ‘in his evidence but succeeded in proving, neither. 
l "17; Next comes the question of payment of the arrear dues of ies 
plaintiff by- Firofuiddin and payment. of a ‘lump sum of Rs. 5,500/- 
, consideration for the surrender. The positive case of the defendants in 
this Tegard is that plaintiff was “Unable - -to- run the stall profitably, and 


! 
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therefore proposed to surrender the same'on condition that the defendants 
cleared the arrear dues and paid a further sum as consideration. The 
, Plaintiff has denied the case. The receiptExt. A shows that the plaintiff 
in fact was in arrears for a considerable period. The license, fees for the 
period from July, 1967 to April, 1968 was’ paid in lump on 23.4. 1968 by 
„Ext. A. , Defence case is that this amount was! paid by them ‘and that 
rents for some months thereafter were alsó paid by them. “The synchro- - 
- misation of the payment with the time of alleged negotiation for: surrender 
may not be a matter of mere coincidence; On the other ‘hand it lends 
some support to the defence case. ` It is significant to note that -the receipt 
was produced by the defendant. Ext. A(1) arid. A(2) are two receipts 
granted by the. Estate Officer (P.W.D.) dated 21.6.1968 *and 4.7.1968 
~ respectively showing * payment of license fees for the months of ,May}" 
June 1968 (Ext:-Al) and July 1968 (Ext: A2).. The receipts show that 
the paymenta were made by Ferojuddin. ‘By Ext. Al fees for two months, 
- that.is Rs. 40/- was paid and Rs. 20/- waa, “paid as per Ext: A2.. Towards: 
the concluding portion . of cross- -examination ‘the plaintif aeccrted that 
his account, papers would show that he had himself paid: the arrear, 
license fees of  Rs.~205/-. and odd or the license fee .of Rs. 40/- 
or Rs. 201, Defendants ‘suggested that _the .accounts, have, -béen- 
fabricated. The.claim that the plaintiff paid the fees for the months ` 
of May to- July, 1968 . stands . disproved by his own - letter , , dated 
; 9.7.1968 | addressed to the superintending “Engineer, “Presidency 
“Circle (P.W.D.) Govt. of West Bengal (Ext. C6). ‘There -is ‘clear admı- 
ssion in para 10 of the letter that Estate, Officer had- given possession of: 


the stall to a third ‘person. The . third person. ‘referred to is. obviously > = 


the defendant Ferojuddin. There is an. | ‘indirect admission in para 18y 
that ‘the license fees,for May and June were paid by the said third person. 
for he says therein that he does not ratify’ ‘the payments 80 made by the. 
third person and that he is still agreeable to pay the. dues. _ Clearly there- « 
fore. the ‘plaintiff did not pay the fees for these months. If there” are’ 
entries to the contrary in the accounts they must- necessarily be incorrect., 
We find that ‘the payments were made by’: Ferojuddin and it is not the 
plaintiff’s case that he made “the payments through Ferojuddin. True, 
that Ferojuddin i is not shown as the licensee. in. the” receipts The reason 
is that Ferojuddin was not till. then recognised’. as the licensee by” the 
appropriate authority, ` But the fact remains that the’ ‘payment. was made 
by Ferojuddin and the averment in para 18 of ,Ext. C6 clearly “rules out ` 
any suggestion that the payment was ‘made on. behalf of the plaintiff. . 
18. As regards the defence plea of payment ‘of Re. 5,500/- -there is 
no -documentary evidence. “Defendants have claimed in their evidence that ' 
this sum-was ‘paid at the residence of Jehangir Mallik on 27.4. .1968 where- 
upon the letter of surrender was signed by. the plaintiff. The plaintiff has 
of course denied having received any such: sum.” The learned Judge has 
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disbelieved the story of payment because it is not-bourne out or corrobora- 
ted by any documentary or oral evidence. It. has also been observed that 
when Jehangir was taking a letter’ of- surrender there could be no reason 
why he would not insist on getting a.receipt for the payment of Rs. 5,500/-. 
As we have indicated-already the plantiff could not straight away transfer 
the stall to Ferojuddin, The plaintiff, under the terms of the agreement 
could surrender the stall to the Govt. This position was known at least to 
"the plaintiff (vide his evidence). Yet: the parties were prompted to take 
recourse to the surrender in view of a general circular issued some time ago. 
Ext. L is the circular dated 21.3, 1968 issued by the Estate Officer. 
19. The circular indicates that many persons in actual possession of 
the stalls and doing business therein were reluctant.to pay the license fees 
unless they were recognised ag licensees. - In order to have a clear idea of 
the exact position in this regard and in order that such cases may be cons- 
idered for~ necessary ‘action, the circular invited such persons to apply 
within 30.4. 1968 along with surrender letters. “It is in the context of this 
circular that the surrender letter was issued on 27.4. 1968 and on 29.4. 1968 
Ferojuddin applied; along with . the letter of suriender, for being accepted 
as the-licensee in actual possession: Though the circular contemplated 
regularisation of illegal occupation of stalls by persons other than the recor- 
ded licensees, the fact remains that such. transfers are prohibited. Conse- 
quently the plaintiff could not possibly. grant any receipt showing payment 
of Rs. 5, 500/-by the defendant as, consideration for the surrender in favour 
`of Ferojuddin. That would have landed him in amore vulnerable position. 

This may account for the absence of aay receipt. Even though there is no 

receipt there are some indirect corroboration -iù the shape of assertions 

made in this regard even’ before the filing of the suits and not effectively 

denied. Ext. C3 iga letter dated 30.11. 1968 written by the defendants’ 
. solicitors to the plaintiff. It is stated -in this letter that the plaintiff issued 
the letter of surrender after a sum of Rs. 5, 500/-- was paid in cash. It was 
coniplained in that letter that the. defendant Ferojuddin was in possession 
of. the’stall since 27.4; 1968 but that of late the-plaintiff had been trying to 
interfere with the peaceful enjoyment-of the stall by Ferojuddin by withdr- 
awing tho letter of surrender and- making’ false allegations against Feroju- 
ddin. The letter’ cautioned the plaintiff. that unless the plaintiff desisted 
from indulging in such activities in derogation of the arrangement made 
- between the parties, the defendant would be constrained to take legal act- 


ion against the plaintiff. Although there is a clear assertion in the letter 
© about payment of'Rs. 5, 500/-, the plaintiff did not think it fit to deny the - 
allegation. He did not care to reply to_ this- letter either by himself or thr- 
ough-any lawyer... Mr. Benerjee appearing for the plaintiff however conte- 
nded on the authority of a decision -reported in 38 C.W.N. p 344 (P.C.) 
l that the failure of the plaintiff to reply to the letter is of no consequence 
because the- plaintiff was: under no obligation to reply. The facts of the 
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case however were somewhat different. There the last of a series of pay- 
ments on account of a mortgage debt, was accompanied by an intimation 
that the entire debt was then being paid off. The mortgagor did not pro- 
test by saying that a portion of the debt yet remained unpaid but subsequ- 
ently filed a suit claiming a further amount under the mortgage by way of 
interest. The question arose whether the plaintiff was estopped from 
claiming such interest. It was held that no duty lay upon the mortgagee 
to claim further interest in reply to the intimation sent to himand that the 
omission to do so raised no estoppel disabling him from claiming the 
amount. In the instant suit before us the question is not one of estoppel. 
The matter might have been different if the defendants claimed refund of 
the sum of Rs. 5,500/- and in proof of such payment relied merely 
on the omission of the plaintiff to reply to the solicitor’s letter. Here 
what the defendants want to show is that the letter of surrender was not 
executed for nothing. The fact that such a letter was issued is now an 
admitted fact. The plaintiff subsequently wanted to resile from that posi- 
‘tion by cancelling the surrender. In the context of such a situation, dispu- 
tes arose between the parties when the solicitor’s letter wag sent to the 
plaintiff. In such circumstances, it cannot be said that the silence of the 
plaintiff was entirely inconsequential. upon a consideration of the entire 
evidence it seems to us that though the fact of payment of Rs. 5, 500/- ig 
not proved by clear and unimpeachable evidence, the story of payment 
seems quite probable. Be that as it may, the principal point for considera- 
tion in this suit is not whether such sum was paid but whether the plaint! 
consciously and voluntarily executed the letter of surrender and parted 
with possession thereof, and if so with what effect. The question of 
payment is merely incidental to that question, 

20. The next question of fact that remains for consideration is the 
fact of possession. Admittedly the recorded licensee is the plaintiff Hiren. 
There is no dispute as to possession at least up to the date when the letter 
„Of surrender was issued. Plaintiff's case in brief is that- even after that 
date i e. 27.4. 1968 he continued in possession and carried on busi- 
ness in readymade garments. The defence. case on the other hand. 
is that the plaintiff made over possession to Ferojuddin on 27.4. 
1968 and that the business in readymade garments was actually 
carried on by thé defendant and-not by the plaintiff. It is the 
further case of the defendant that sometime after the surrender, the 
plaintiff in collusion with one Ukil Ahmed (defendant No. 2 in T. S. 685/ 
69) cancelled the letter of surrender and started interfering with the posse- 
ssion of the defendants. The learned Judge in the.trial Court has found 
possession with the plaintiff Hiren. The finding has been atrenously cha- 
llenged by the learned Advocate for the defendant-appellants. This nece- 
ssarily requires an assessment of the evidence both oral and documentary, 
regarding the question of possession. 
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21. P.W. 1 isa cash Sarka of the Maidan Market Corner. He 
gaya that forma! allotment - of the- stall has not been made in favour of 
Ferojuddin and that Hiren, Roy Chowdhury is. still now the recorded 
licensee. . He has confessed that he has no personal knowledge regarding 
actual possession. He has however .proved . two letters, Exts. 2 and 2a. 
Ext. 2 is a letter dated 15.6 68 from the Estate Officer to Ukil Ahmed who 
was an applicant for allotment- of stall A/I. Ext. 2a is dated 24.7. 1968 
and is in response to an application by plaintiff Hiren dated 9.7.1968. In 
this letter the Bxecutive Engineer made a direct allegation that the plaintiff, 
in contravention of the-agreement, has let out the stall to another person. 
The plaintiff was therefore asked.to show cause why the license in favour 
of the plaintiff should not be terminated. These letters, it will be presently 
seen has some direct bearing.to the question of actual possession. PW 2 
is the plaintiff himself. He claims that he is the licensee that he regularly 
pays the license fees to the Govt. and that-he isin actual possession of the 
stall carrying on business in readymade .garments. His further evidence 
is that since he isa Bank employee he employed the defendant Feroju- 
ddin to look after the business during his absence. ` His positive evidence 
in chief is that he at first - carried -on business in loose tea and coffee and 
_ thereafter started ‘business in readymade garments. Defence suggestion on 
the other hand was that for a long time after the coffee business, the 
. plaintiff did not personally carry on businessin the stall. The allegation 

~that Ferojuddin used to work as an employee of plaintiff Hiren has been 
‘stoutly denied. From the cross-examination it transpires that between the 
closure of the coffee business and the business in readymade garments, 
tailoring’ business was carried on in the stall. Plaintiff had to concede 
this position. He had further to concede that, Ukil Ahmed who himself 
runs a tailoring establishment in stall no, A/8, took an active part. It 
may be recalled here ‘that Ukil Ahmed is the- constituted attornoy of the 
plaintiff Hiren. - Defence case is that Ukil Ahmed is trying. to take the 
disputed stall also and it ‘was at-his intervention that the trouble started. 
This part of the defence case finds ‘some corroboration from the fact that 
. Ukil Ahmed had himself applied for allotment of the stall to him. This 
appears from Ext. 2 to which reference has been made hereinbefore. 


22, ` Apart from that, the oral “evidence is also significant. In 
cross examination plaintiff: says that-he has given -the stall to Ukil Ahmed 
‘for carrying on tailoring business. Ho then ‘says “after the coffee and 
‘ tea business I had also tailoring, business in the stall for which Ukil Ahmed 
supplied mie two machites”. ‘Thereafter he states that he purchased 
the two sewing ‘machines and gave them - to Ukil Ahmed on condition 
of sharing’ in the profits. Subsequently be claims to have taken the 
machines home as the tailoring business was not, sufficiently lucrative or 
profitable. -He then says that since 1967 he has been doing business in 
readymade garmenis only bat brought back -the machines to the stall 
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and has been mainly doing tailoring plass now. The ovidence shows 
that he has not a consistent case to put forth. P. W. 3 Ukil Ahmed - -says 
that about 24 years ago he became thé constituted attorney of Hiren. 
He gave this evidence in February 1970. This takes us to early 1968. He 
says before 27.4.68 he never did any tailoring business in the stall of 
Hiren. Hiren as we have indicated already gave a different version. 
As regards the ownership of the sewing machines also they have con- 
tradicted each other. Considering the evidence on record it seems to us 
that plaintiff never carried on any tailoring business on his own in the 
stall. The business is being run by Ukil Ahmed and he made an applica- 
tion for official recognition by making a formal application in that behalf 
sometime in July, 1968. 


23.' The story that before the tailoring business plaintiff carried on 
business of readymade garments can not also be believed. The plaintiff 
being a Bank employee could not himself run any business effectively in 
the stall. His case is that he employed Ferojuddio to look after the stall 
during his office hours. His evidence is that ‘Jehangir Mallik proposed 
to-methat he would be able to secure credit facilities for my business 
if I would give him some blank papers containing my signatures and 
Ferojuddin allowed to sit in my business.” If this was the proposal 
made by Jehangir plaintiff Hiren should have at once sensed something 
foul in the game.” But the plaintiff wants us to believe that he -inno- 
. cently believed him and fell into the trap. We have already found that 
the plaintiff’s case with regard to the circumstances under which he 
‘signed the letter of surrender is not acceptable. But the evidence quoted 
above clearly shows that Ferojuddin was not actually working in the 
shop of the plaintiff prior to April 1968 for in that case Jehangir 
could never suggest that credit facilities could be secured only if 
Ferojuddin was allowed to sit in the shop. The suggestion of the 
plaintiff indicates that. Ferojuddin was not actually sitting in the shop 
as stated by plaintiff earlier. Ferojuddin’s possession whether on his 
own account or as an employee of plaintiff must have been after 
April 1968. And it it not disputed that Ferojuddin did actually sit in 
the shop. This must necessarily be on his own account. . í 

24. Apartfrom the oral evidence, there are some documentary 
evidence, to. indicate that plaintff was not actually in possession of 
of the stall after April 1968. Ext. C(6) is.a letter written by the plaintiff 
to the Executive Engineer on 9.7.1968. In this letter the plaintiff stated 
that initially he had a mind to shift his business from the maidan market 
corner to somewhere else, and issued a letter of surrender in favour of 
Ferojuddin Mullik. Then he changed his mind and cancelled his letter, 
Then the letter recites some correspondence between him and the 
Department. Then in paragraph 10 it is complained that the Estate 
Officer has given possession of the stall to some third person and has 


ran 
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“ diereby- düponenid the plaintiff. “Ext. O is He letter wittten 
by the -plaintiff to the Executive Engineer. . The letter ‘ig dated 3.8.1968. 
` This letter was. written’ in reply, to an allegation ` -that the plaintiff had 
a - illegally made over ‘possession: to. another person.. In this, letter also 
there are .clear averments that’ some- third“person has been in occupa- 
tion. Though the letter does not -specify who that third person is, yet 
it is not difficult to find that out. We know that Ferojuddin had paid 
the license fees for some months and his name appears in the receipts. 
It is cleat upon a reference to. paragraph 10 of the letter that the third 
person is none other than the person. in whose name the receipt 
, was granted. . Consequently it follows- that the third person referred to 
‘is Ferojuddin. In the penultimate- paragraph. of the letter it is prayed 
that the: third person be evicted: and possession of the stall restored 
to the plaintiff. It is thus apparent. thas even on the plaintifs own 
‘admission he was out of possession when he wrote . those letters in July 
and August, 1968 respectively. His evidence ‘now before the Court 
‘that he bas all along been in parscssion since e April oe must necessa- 
rily be false. 

25. `D. W. 2 Sudhis Kumar Maity is an Assistant Engineer-in- 
chargé. of the market. His evidence on the point is that when the 
Plaintiff and Jehangir Mallik came to- his office on 29.4.68, the plaintiff: 
“gave. out that “Key ‘of ' the stall had” “already been ‘made over to 
Ferojuddin.- - 
ae 26. D. Ws. 3 and. 4 formal. witness. “D. W. 5 isa . vendor of 
“readymade garments in Howrah Hat. He says that Jehangir and Sadek 
Ali Mallik used to purchase garments from him, that the said persons have 
stalls in the Maidan Market, that tailoring is done is one. stall and ready- 
made garments aro sold in the other. He has proved certain bills, Ext. 
` H series in this repaid: It is not. ‘difficult. to see that one of the stalls 
“referred to is that of Jehangir and the other ig the stall in dispute. Sadek 
_ Aliis the ‘brother of Jehangir. ` D. W.6 Jehangir has asserted that he 
had been’ ia possession ‘of the: ‘stall from 27.4.1968 and doing business 
in readymade garments there “until, 28:12.68 when the shop was closed 
by: the" policd. His specific, evidence is that plaintiff was not in posse- 
ssion’ on 24.12. 1968 -whei he filed ‘his suit. We have: already referred 
to Ext. CG) dated 30.10.1968 which ` i8 ar letter written by the Solicitor 
` to the. plaintiff in’. which" it was claimed thatthe plaintiff had already 
' parted with possession Ext. C(5)’ is another- letter from the Solicitor 
- to the Estate Officer dated? 6:11.1968. By this letter the solicitor 
f intimated. the department that plaintiff ‘had surrendered the stall as 
also possession thereof to Ferojuddin.- These letters written before the 
filing Of the’ suit,- coupled . with the fact. that the plaintiff did not 
reply «to it, corroborate the ‘defence case that plaintiff was not in 
possession at the date of the. suit. The fact that on 6.10.1969 


ye 
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there was an order for return of the key of the stall to plaintiff is of 
no consequence because that was the result of a prima facie finding on an 
interlocutory application for injunction. 

27. With regatd to the factual ‘position therefore, our findings 
may be summed up thus. Plaintiff Hiren is the recorded: licenses 
of stall No. A/l of Maidan Market Corner. He executed a letter of sur- 
render of the stall in favour of defendant Ferojuddin on 27.4.68 on 
the later’s paying up the the arrear dues on-account of the stall. The 
plaintiff made a case that he was induced to write the letter on certain 
false and fraudulent representations made by Ferojuddin’s father Jehangir 
Mullik. At the trial the plaintiff made a completely different case but 
succeeded in proving neither. Ferojuddin, after the surrender, made 
payments of the licensee fees for some months even after 27.4.1968. 
The plaintiff was not in actual physical possession of the stall after 
that date which position stands amply supported by the plaintiffs own 
letters written to the authorities wherein he complained of dispossession 
by a third person meaning thereby Ferojuddin Mallik, The plaintiff 
was notin possession at the date of the suit filed by him. The subsequent 
possession of the plaintiff on the strength of the order dated 6.10.1969 
is 3 inconsequential and cannot relate back to the date of the auit. 


‘28. Such being our findings in regard to the facts the case made 
out by the-plaintiff must. be found to be untrue. Mr. Banerjee appear- 
ing on behalf of the plaintiff-respondont contended that in any view of 
the matter, there is no escape from tlhe position that the defendant 
appellant cannot succeed in recovering possession on the strength of the 
leter of surrender which has no legal force or effect, It is true that 
the plaintiff being merely a licensee he has no transferable interest 
in the property. He could not lawfully surrender the stall in favour 
of Ferojuddin which virtually has the effect of transferring the ‘stall to the 
laiter. This is more so because of the restrictive clause in tho agreement 
itself which prohibits the plaintiff to surrender or transfer to anybody 
other than the department concerned. Mr. Mukherjee while conceding 
the legal position argued by invoking the maxim “In paridelicto potior 
est contitio possidentis” that in the facts and circumstances of the case 
the court ought not to help the plaintiff, and oust the defendant from, 
possession. The maxim quoted above means ‘where both parties are 
equally at fault, the condition of the possessor (or defendant) is the 
best. In support of the respective contentions, both sides relied 
on several decision both Indian and English. 

29. The case of (1) Sajan Singh v. Sardara Ali, (1960) 1 All 
ER 269 -lays down that where two persons agree togetherin a cons- 
piracy to effect a fraudulent and illegal purpose and one of them trans- 
fers property to the .other in persuance of the conspiracy then, so 


~_ 
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soon as the contract is executed and the fraudulent and illegal purpose is 


- achieved, the property which has been transferred by the one to the 


Other remains vested in the transferee, notwithstanding ita illegal 
origin. The facts of that case were briefly as follows:—The respon- 
dent Sardara Ali, a lorry driver wanted to acquire a lorry but he had 
no chance of getting a haulage permit. He entered into an agreement 
with the appellant Sajan Singh whereby a lorry would be bought by and 
registered in the name of Sajan Singh. The lorry was bought by him 
and was registered in his name. be having obtained the permit. The lorry 


- however was possessed, used and operated by the respondent. These 


transactions were in contravention of the Registration of Motor Vehicles 
Regulations and were in deceit of the responsible authority. The respondent 
had paid the price of the lorry and it was ultimately sold to him. 
After some time, the appellant managed to get possession of the lorry 
in the. absence and without -the consent `of the respondent and 
refused to return it. Then the action was brougbt by the respondent 
for return of the vehicle or its value. {Tn disposing of the dispute in 
the. manner as aforesaid their Lordships added that if the law were 
not to allow ‘the respondent to recover in this case, it would leave the 
appellant in possession of both the lorry and the money he received for 


it and their Lordships were glad that in the facta of the case, this was 
not the law. 


30. The case of (2) Chettiar y. Chettiar, (1962) 1 All ER 494 relates 
to a case of fraudulent and voidable conveyance in deceit of public admini- 
stration. This wasa case from an appeal from an order of the Supreme 
Court of the Federation of Malaya as ‘the one cited above. This waa an 
action brought by the father. against his son. The father who owned 
ninety nine acres of rubber land’ bought forty additional acres. In order 
to avoid- disclosure to the authority that he held more than one hundred 
acres as required under the Regulations for the control of production of 
rubber, the father transferred the forty acres into his son’s name not 
intending to give the land to the son. -The transfer was in the form 
of asale. The price was not in fact paid. Fhe father received all the 
income and paid'all the outgoings of the property. 


31. The transfer was duly regietered and a certificate of the son's 


` title issued. Later the father brought proceedings fora declaration that 


the son held the land in trust for the father and. for an order that the son 
retransfer it to him. The son counter claimed for an account of the mesne 
profits. It was held ‘that. since the father had of necessity to disclose his 
own illegality in order to make out his claim, the Court was bound to 
take notice of the illegality, would not lend its aid to the father and would 
let the legal estate lie where it was.- Both the claim and the counter 
claim were dismissed. í 
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32. Itis significant that in the former case, the plaintiff's claim was. 
allowed while in the later it was not.. The essential difference between 
the two cases is that -in the former the plaintiff founded his claim on his 
right of property in the lorry and- his possession of it. In the later case 


the father had to put forward and assert bis own fraudulent purpose 
which he had fully achieved. 


33. The case of (3) Mistry Amar Singh v. Kulubya, (1963) 3 All. 
ER 499, isa case from East Africa. The issue which arose for consider- 
ation ia that case was whether the plaintiff could by legal proceedings 
recover certain land from the defendant although following a purported 
lease in contravention of statutory enactments, the plaintiff had put the 
defendant into possession. Under the law of the land, an african owner 
of Mailo ‘land committed an offence if he leased such land toa anon- 
african without the consent of the authority: In this case, an african 
owner of Mailo land, without obtaining the consent made necessary by 
legislation agreed to leases 3 plots to the defendant an Indian and 
allowed him to remain in possession, Subsequently the african sued to 
recover possession and for rent, mesne profits and damages. The claim: 
for rent, mesne profits and damages were later abandoned. It was held 
that the african was entitled to recover possession because his registered 


_ ownership of the land, and the Indian defendant could not justify remaining 


on the land because of the illegality of the contract. 


_ 34. Mr. Banerjee on behalf of respondent argued on the authority 
of the two decisions that the plaintiff Hiren founded his claim not on the 
illegal letter of surrender but on his own. rights as the recorded licensee 
of the stall and was thus not “ia pari delicto”. It is significant to note. 


© that Hiren did not seek recovery- of possession on ‘the basis of his rights 


as the recorded licensee. Ali that he has asked for. in this suit is a declar- 
ation that the letter of surrender is fraudulent, void, inoperative and 
illegal and for injunction restraining the defendants-appellant from inter- 
fering with his poasession. The plaintiff has failed to prove the fraud alle- 
-ged. Hé has failed to prove that he was in possession. Apart from these 
distinguishing features ıt is pertinent to note that in the case of Mistry Amar 
Singh the plaintiff was held aot ‘to be “im pari delicto” with the defen- 
dant because he belonged tọ a community which was sought to be_ prote- 


. cted by legislation. In the instant case before us the plaintiff is not entitled 


to such special or statutory protection. The facts of this case -therefore 
do not strictly apply to the facts of the casé before us. f 

35. The case of (4) Bowmakers v. Barnet Instruments, 1945 1K B 
65 relied on by Mr. Banerjee lays down that no claim founded on an ille- 
gal contract will be enforced by the Court, but as a general rule a man’s 
right to possession of his own chattels will be enforced against one who, 
without any claim of right is detaining them, even though it may appear 
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Ss 


y 


1979 (2) CLJ] Ferojuddin Mullick.v. Hiren Roy Chowdhury 317 


-frómi the pleadings, or in the course of trial, thatthe chattels in ques- 


. tion came into the defendants possession by reason of an illegal contract 


between himself and-the plaintiff provided that the plaintiff does not seek, 
‘and is not forced either to found-his claim -on the illegal contract or to 
plead its illegality to support his claim.- -An exception to this ane tule 
arises when the goods claimed are of. such a kind that it is unlawful to deal 
in them at all. 

. 36. E Anahe case relating to benami „transaction, case of (5) T. P. 
Pether Permal Chetty v. R. Muntandi Servai, 351A p.-98 was also cited 
by Mr. Banerjee. That-was a suit to. -recover certain land in respect of 
‘which the plaintiff’s predecessor in title had earlier executed a collusive and 
benami deed of sale in favour of defendant’ s' prédecessor in title in order 
to defeat the claim of a prior equitable mortgagee who at once sued the 
parties to the said benami deed and obtained satisfaction of his claim with 


. costs, - It. was held that the purpose ‘of the fraudulent conveyance having 


been defeated, the plaintiff was entitled toa decree and the defendant 
could not rely upon the- contemplated’ fraud as an answer to the action. 
The essential difference between that case and the case before us is that 
the main issue in’ that case was whether the.said deed was benami, and 


-if so, whether- the plaintiff ` was entitléd to question its validity while in 
_ the suit before us the letter of surrender’ which tho plaintiff is.seeking- to 


avoid was a real transaction entered into by the parties for consideration 
and also acted-upon in the sense roat possesion was delivered to the 
defendant. 

_ 37; Upon a review of the previous c cases on the subject the Supreme 
Court in the case ‘of (6) Kedar. Nath y. Prahlad Rai, AIR 1960 SC 


“Page 213 laid down that what is to be ‘seen is whether the illegality goes 


so much to the root of the matter-that the plaintiff cannot bring his action 
without relying upon the’ illegal. transaction into which he had entered. r 


-_- If however, the plaintiff is not required to rest his case upon that illegality, 


then the public -policy demands that the defendant should not be allowed 
to take „advantage of the position. If the illegality is not required to be 
proved as a part of the cause of action-and the plaintiff recanted before the 
illegal purpose was-achieved, then; unless it be of such grossa nature as 
to ‘outrage the consciehce of the Court, the plea of the defendant should 
not prevail. This was a case arising © out of a benami transaction. 

38. The case of (7) Shaw v. SShaw, (1965) 1 All ER638 relates to 
a case where the plaintiff bases his claim on an illegal payment but seeks 


`- to recover the sdme.- The facts were like this : the plaintiff by his state- 


ment of claim alleged that: he‘ paid. £4, 000 to the defendant under an oral 
agreement for the transfer ‘to him of a flat-in Spain. : It was an implied 
condition of the agrement that it should: be subject to treasury permission 
required under „the Exchange Control» Act, béing obtained. No such 
permission: was obtained. The » > plaintiff. claimed: the return of the money. 


= = 


3 
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On an application by the defendant that the statement of claim being based 
on the plaintiff’s own illegal act, should be struck out, it was held that 
the plaintiff based his claim on the illegal payment and that was clearly 
bad. / 


39. Finally, Mr. Mukherjee referred to the case of (8) Waman 
Srinivas v. R. B. & Co., AIR 1959 SG Page 689. In that case the quest- 
ion was as to the validity of waiver of statutory rights and also whether the 
Court would aid the appellant in enforcing a term of the agreement which 
the statute declared to be illegal. In deciding the suit the applicability of 
the maxim “‘in pari delicto” etc. was gone into and the true meaning of 
the maxim as expounded in Bowmaker’s case was approvingly referred to. 
The true meaning according to that case is that “where the circumstances 

are such that the Court will refuse to assist either party, the consequ- 
ence must, in fact follow that the party in possession will not be 
disturbed”. 


40. In the instant case Mr. Banerjee argued that the maxim “in pari 
delicto” is not applicable because the plaintiff did not found his cause of 
action on the illegal agreement between himself and the defendant and that 
he is entitled to the relief claimed on his own rights independently of the 
agreement. It was also contended that no fraudulent purpose was in fact 
achieved and that therefore the illegality of the agreement could not be an 
answer to the action. These contentions might have been well founded if 
our findings on questions of fact were different. We have found here that 
the plaintiff being unable to run the business in the stall effectively entered 
into an agreement to surrender the stall in favour of defendant Ferojuddin 
Ext. L shows that in the market, many persons were in fact running bus- 
inéss in the stalls though the stalls stood in the names of other persons. 
To regularise such illegal occupation, the market authorities invited such 
persons in actual possession to apply along with letters of surrender within 
a stipulated time. It was in the back ground of such a situation that the 
letter of surrender was executed and the defendant Ferojuddin in fact 
applied to the proper authority for being recognised as the licensee. The 
plaintiff received due consideration for giving the letter of surrender and 
gave up possession in favour of the defendant. Such being our findings, 
the plaintiff's suit as it is framed is clearly misconceived. The plaintiff 
being out of possession cannot ask for a bare declaration and injunction 
without asking for the proper remedy namely recovery of possession. 
This apart the plaintiff cannot contend that‘ his claim is not founded on 
the agreement. In fact the main relief in the suit relates to a declaration 
that the letter of surrender is fraudulent and void. Factually he had fail- 
ed to prove that fraud was practised upon him. On the contrary the facts 
proved indicate that it is the plaintiff who, by seeking to avoid the 
letter of surrender, after having received all the benefits thereunder, is 


se 
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„asking the aid: of the Courtin pérpetuating a fraud'on the defendant. 


Such a claim can not be sustained, 
A. - By reason of the fact that the main relief sought by tho defend- 
ants in their suit’ (T. S: 685 of 1969) flows from the letter of surrender 


which cannot be legally enforced against the Department concerned, that 
suit which is really in-the nature of a counter claim must also fail. This 


is a case where the Court will not lend its aid to assist other party. The 
consequence that must follow in such circumstances is that the party in 


“possession will not be disturbed. I¢ would then be for the department 


concerned to decide how they will deal with application of Ferojuddin 
for allotment ‘of the stall to ‘him. 
42. It is true that the plaintiff Hiren has yanai come into 


. possession during: the pendency of the suit, but our clear finding is that 


he was not in possession at the commencement of the action. The posse- 
ssion was with the defendant-appellant.and that possession was not liable 
to be disturbed. -If the plaintiff has come into possession on the strength 
of an interlocutory order the. defendant appellant would be entitled to 
restitution not by way of enforcement of any decree but.because he was 


- in possession but has been dispossessed by an order of the Court. The 


finding in regard to possession at the’ interlocutory and, final. stage as 
arrived at by the Ld. Judge in. the trial , Court are reversed by our 
findings made in the appeal. 

* + 43. Such being the position- appeal no. 438/72 arising out of T. 8. 
No. 854 of 1968 succeeds and is hereby allowed. T. 8. 854/1968 is dism- 
iesed on contest with cost, Appeal No. 439/72 arising out of ; T. S. 685/ 
1969 is dismisséd. Parties to bear their own, costs in the appeals, 

Sen, J.: L agres. 3 
S. P. M. f 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr: Justice Chittatosh Mookerji 
5 Decision : | July. 23, 1979. 


‘Srl Gobinda Prasad Samanta & Ors | = Petitioners 
` Versus : 
<The State of West Bengal *& Ors, > ts Respondents* 


West Bengal Land Reforms Act 1955 as amended by West Bengal 


Land Reforms Act XXXUI -of 1974.: secs. -18(1), 18(2), 21(1), 21(3)— 


Whether séc. 21(3) is ultra vires—How far. jurisdiction of Civil Courts 


` is ousted by sec. 21(1)—Reference of question as to whether a person 


is a bargadar or-not under sec, 18(1), 18(2). 
Petitioners as plaintiffs instituted a ‘suit against respondents for a 


» *C. R.No, 17352 (w) of 1975. 
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declaration that they cultivated in khas eertain plots of land. Defen- 
dants filed their written statements claiming they were Bargadars of the 
suit land. Learned Munsif passed an order under sec, 21(3) of the 
West Bengal Land Reforms Act, 1955 referring to the authority 
mentioned under sec. 18(1) of the said Act for decision of the question 
whether the defendants were Bargadare or not. Petitioners came to 
High Court, challenging the said order and submitted that Sec. 21(3) 
of the Act -is ultravires because it violates the principles of Rule of law 
which is one of the basic principles of the Constitution. They sub- 
mit that the officers mentioned in sec. 18(1) of the Act do not possess 
judicial training, they are appointed and are removable by the State 
Govt. 

HELD: West Bengel Land kmi (Amendment) Act 1974 had.. 
inserted sec. 21(3) and also amended sec. 1&(2) of the W. B, Land 
Reforms Act 1955 and it has deen included as an Entry in the 9th 
Schedule of the Constitution. It ts therefore not open to the petitioners 
to contend that sec. 21(3) of the Act takes away or abridges any of 
' their rights conferred by the Constitution. ; : ...(Para 3) 


Section 21(3) of the Act does not militate against any of the 
basic features of the Constitution. The Rule of law does not require that 
every cayse should be adjudicated tn a civil court. .. (Para 4) 

The provisions in chap. Ill of the Act for-constitution of a special 
form for adjudication of the disputes mentioned therein are not ultravires. 

i ..(Para 5) 

Under the amended sec. 1862) of the Act the officer Sonearhéd may 
adjudicate the question as to whether a person is a bargadar, not only while 
acridine any dispute referred to in sec. sil but also “otherwise” 

.. (Para 7) 

No person has any right to have his case.tried by ieis judicially 
trained. Mere fact that these Officers are appointed and are removable by the 
State Government does not neceessarily mean that the said officers cannot 
act falrly, objectively and in consonance ‘with the principles of natural 

Justice. ...(Para 10) 
‘ Cases referred to :— l l ga 

(1) -Inre Special Courts Bill 1978, AIR 1979 SC 478 

(2). Jadu Nath Roy v. Lal Mohan Malik, 66 CWN 8% 

(3) Sarat Chandra Panda y. Sk. Amin Ali, 66 CWN 229 

(4) Kalipada Naskar v. Mani Mohan Naskar, 67 CWN 1076 

(5) Chapala Bala Adhikary v. Monoranjan Das, 1975(2) CLJ 447 

(8) Raich Ali Khan v. Haji Sadek Ali Sk., 1977 (2) CLJ 1 
Swadesh Bhusan Bhunia and Amitava Nayak ... Jor petitioners 
Sadhan Gupta, Addl. Advocate General and R. L. Mattra 

.. for respondents I, 2 


, 
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. The judgment of the Court was as follows :— 3 ; 
' The petitioners as plaintiffs have instituted Title Suit No. 161 
of 1974 against the respondent- Nos. 7 to 9 in the Court of the learned 
-Munsif, Second Court, Tamluk for a declaration that they cultivated 
in khas the plots of land described in the Schedule to the plaint. The 
defendants had filed their written statements, inter-alia, claiming that 
they were: Bargadars: of the suit land. Thereafter, the learned Munsif, 
Second Court, Tamluk passed the -impugned Order No. 32 dated 3rd 
September, 1975.. The learned Munsif by his said order under Section 
21(3) of the West Bengal. Land Reforms Act, 1955 referred to the 
-authority mentioned under sub-section (1) of Section 18 of the said Act 
for decision of the. question whether the defendants in the said suit were 
Bargadars or not. The said order of the learned Munsif under Section 
21(3) of the West Bengal Land Reforms: Act, 1955 is the subject- 
“matter of challenge in the present Rule. ` 


; 2. ‘Mr. Bhunia, appearing on behalf of the petitioners, has 
submitted that sub-section (3) of Section 21 is ultra-vires because the 
said provision violates the principles of the ‘rule of law’ which is one of the 
basic principles of our Constitution. “According to Mr. Bhunia, the 
officers and authorities mentioned in sub-section (1) of Section 18 of the 
_ West Bengal Land Reforms Act do not possess judicial training; they 
are appointed and are. also removable by the State Government ; 
the provisions of Article 235 of the Constitution are inapplicable to the 
said officers or authoritiés mentioned “in sub- section (1) of Section 18 
of thé. Act’; witnesses examined in the proceedings under Section 18 of 
the Act are not administered oath but nonetheless decision of the officers 
and authorities under Section 18 of the Act made on the basis 
‘of such evidence would be binding upon the Civil Court. According 
to Mr. Bhunia, such provision is repugnant to the ‘rule of law’. 


3.~ Before I proceed to examine these contentions raised on behalf 
of the- petitioners,. it may be noted that the West Bengal Land Reforms 
(Amendment) Act, 1974 (West Bengal’Act XXXIII of 1974) had inserted 
sub-section (3) of Section 21 of the West Bengal Land Reforms Act and 
also hat amended sub-section (2) of Section 18 of the said Act. The 
West Bengal Land Reforms (Amendment) Act, 1974 has been 
included as Entry. No. 183 in the 9th Schedule of.the Constitution 
by the Constitution (Fortieth Amendment) Act, 1976. Therefore, the 
West Bengal Land Reforms (Amendment) Act, 1974 (West Bengal Act 
XXXIII of 1974) enjoys immunity under Article31B of the Constitution. 
It ig not ‘therefore open to the ‘petitioners to contend that Section 21(3) 
of the West- Bengal Land Reforms Act. takes away or abridges any of 
their rights conferred by Part II of the Constitution. 


` 4. [find no substance in the submission of Mr. Bhunia that Section 
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21(3) ia ultra vires on the ground that the same militates against ayy of the 
basic features of the Constitution of India. The ‘rule of law’ does not 
require that every cause should be adjudicated in civil court. Mr. Gupta, 
Additional Advocate General, appearing on behalf of the respondents, 
correctly submitted that the constitution of special tribunals or quasi-judi- 
cial authorities is not per se invalid. The Legislature on intelligible and rea- 
sonable basis may differentiate particular classes of cases and provide for 
their determination in the special forum. Provisions for such special forum 
undoubtedly must ensure a fair trial by observance of the principles of 
natural justise. The parties may be given opportunity of being heard. 
The authority required to decide must proceed objectively, fairly and 
impartially. Such tribunals or officers are required to pass reasoned 
orders. Provisions for appeal would be an added safeguard for preserving 
the ‘rule of law’. = f 

5. Recently, the Supreme Court in (1) Re The Special Courts Bills, 
1978 reported in AIR 1979 SC 478 at pages 502-510, had considered the 
question of legislative competence of the Parliament to create special courts 
outside the hierarchy of courts recognised by the Constitution. It was 
argued before the Supreme Court that the Constitution contained a com- 
plete code of judicial system which provided for the Supreme Court at 
the apex and for the High Courts, the district courts and the subor- 
dinate courts next in order of priority. The Supreme Court in the said 
case rejected the said argument that it was impermissible for the Parliament 
to create a court or a class of courta which does not fall within or fit in 
that scheme. The Supreme Court also rejected the contention that 
creation of special courts would be detrimental to the constitutional 
concept of judicial independence. The Supreme Court in the said case 
made a'brief resume of previous Supreme Court decisions bearing on 
laws which provided for the creation of special courts. The Supreme 
Court had concluded where a Jaw postulates a rational basis for classi- 
fication and the same is not arbitrary or artificial, a law constituting 
special court would be valid. Judged by the above tests, I am bound to 
hold that the provisions in Chapter III of the West Bengal Land Reforms 
Act for constitution of a special forum for adjudication of the disputes 
mentioned therein are not ultra vires, ; - 

6.. Itis not for the court to consider the wisdom of enacting a 
‘statutory provision which bars jurisdiction of civil court to try a particular 
kind of cases and, at the same time, which provides for adjudication of 
the said cases before a special tribunal or authority. In fact, Mr. Bhunia, 
learned advocate for the petitioners, did not question the validity of sub- 
section (1) of Section 21 of the West Bengal Land Reforms Act. The 
said provision bars the jurisdiction of the civil court to question any order 
or other proceeding whatsoever under Chapter III of the West Bengal: 
Land Reforms Act. Secondly, sub-section (1) ousts the civil court’s 


Xe 


stim. 
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jurisdiction to entertain any suit or proceeding in respect of any matter 


- Mentioned in sections 17 and 18 of the Act. 


7. Sub-section (2) of Section 18 (before the said provision was am- 
ended by the West Bengal Act XXXIII of 1974) provided for only incid- 
ental determination by the authorities under Section 18(1) of the: question 
as to whether a person is a Bargadar ` or not (vide decisions of this court in 


` (2) Jadu Nath Roy and others v. Lal Mohan Malik and others, 66 CWN 


= 


88; (3) Sarat-Chandra Panda and others v. Sk. Amia Ali and others, 66 
CWN 229 and (4) Kalipada Naskar.and othersv. Moni Mohan Naskar 
67 CWN 1076). After Section 18(2) of the West Bengal Land Reforms Act 
was amended by the West Bengal Act XXXIII of 1974 the extent of the 
jurisdiction of the authorities under Section 18(1) to adjudicate the queston 
whether or nota person was a Bargadar was enlarged. I have considered 
the scope ‘and effect of the amendmerit made to sub-sectien (2) of Section 
18 in my judgment in the case of (5) Chapala Bala Adhikary v. Monora- 
njan Das & Others, 1975 (2) CLJ 447. In Chapala Bala’s case (supra), 
I have also discussed the scope and effect of the insertion of sub-section 
(3) of Section 21 of the Act. Under the amended Section 18(2) the officer 
or the authority concerned may now adjudieate the question as to whether 
a person is a Bargadar or ‘not only ‘while deciding any dispute referred to 
in sub-section (t) of ‘Section 18 of the Act but also “otherwise”. Thus, 
independently of.a proceeding under Section 18 (1) of the Act the officer 
or the authority concerned may now determine the question whether a 
person is a Bargadar or not. 


8. [have already referred to. ‘Section a(i) of the West Bengal 
Land Reforme Act which has expressly excluded civil court’s jurisdiction 
in respect of the matters specified therein. The officers or authorities 
under Section 18 (1) of the Act have been conferred exclusive jurisdiction . 
to determine not only disputes specified i in sub-section (1) of section 18 
but also to adjudicate whether- or not. a person is a Bargadar. Perhaps 
the logical consequence of the ‘said ouster of the civil court’s jurisdiction | 
was to make provisions in sub-section (3) of Section 21 for reference by a 
court of the question as to whether a person is or is nota Bargadar to 
officers or authorities mentioned in sub-section (1) of Section 18 of the 
Act. Presumably, to avoid the conflict of jurisdiction between the civil 
or criminal court and the said officers or authorities specified in sub-section 
(1) of Section 18 of the Act, the Legislature has made such provisions for 
reference by the civil court of the question specified therein to the said 
officers.or authorities. Section 21 (3). has resulted only in partial exclu- 
sion of civil court’s jurisdiction. -The civil court. under Section 21(1) of 
the Act is barred from ‘adjudicating the’ matters «mentioned ‘in Sections 
17 and 18 of the Act. In case, one of the several issues raised in a civil 
court relates to.the question as to whether a person is or is nota Bargadar 
then the civil court under section 21(3) i is required to sesler only the issue 
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as to whether a person is or is not-a Bargadar to the officers and authorities 

, specified in sub-section 18 (1). In Chapala Bala . Adhikary’s case (supra), 

I have already pointed out that Section 18(2) is complementary to Section 

21(3) of the West Bengal Land Reforms Act. Therefore, the civil court 

under Section 21(3)'can only refer those questions which come within the 

ambit of Section 18(2) of the Act. The: civil court retaids its jurisdiction 

to try the remaining issues framed in a suit and not concerning the question 

whether a person is a Bargadar. These issues are to be adjudicated by the 
civil court itself and not by the officers or authorities specified under 
Section 18(1) of the Act. Similarly, when the said question whether a per- 
son is 8 Bargader or not has been already decided on the conpetent forum- 
the civil court in a subsequently filed suit need not make a reference ader 
Section 21(3) of the Act. 

9. The fact that the determination under Section 21 (3) read with 
Section 18 (2) of the Act cannot be challenged before the court which 
made such reference does not make the said law wtra vires. The civil 
court’s jurisdiction to question the correctness of such determination © 
under Section 21(3) read with Section 18(2) of the Act has been excluded 
expressly by section 21(1) of the-Act. A person aggrieved by such determi- 
nation under Section 18(2), however is not without any-remedy under Cha- 
pter IJI of the West Bengal Land Reforms Act. -Section 19(1) provides for 
appeal against any order made under Sections 17 and 18 except where such 
order was made with the consent of the parties to the dispute. A determi- 
nation under Section 18(2) read with Section 21(3) would be therefors, app- 
ealable under Section 19(1) of the Act. The appellate order itself may be 
also challenged by filing a writ petition or by invoking this court’s power 
of superintendence and control (in view of the 44th Amendment of the . 
Coustitution). f 

10. No person has any vested right to have his case tried by officers 
judicially trained. A decision rendered by an officer or authority under 
Section 18(1) cannot be per se bad in law merely because the said officer 
had no formal judicial training. But in case, the said decision is mala fide, 
erroneous or otherwise incorrect a person aggrieved has his remedy both 
under the West Bengal Land Reforms Act and also dehors the Act. Mere 
fact that these officers are appointed and removeable by the State Govern- 
ment does not necessarily mean that the said officers who are judicial autho- 
rities cannot act fairly, objectively and in consonance with the principles of 
natural justice. The prescribed procedure for adjudication of disputes 
under Chapter {iI has not been challenged before me. Therefore, nothing 
turns on the fact that the witnesses examined inthe proceedings under 
Sections 17 and 18 of the Act are not administered oath. 

Al. For the foregoing reasons Iconclude that the provisions-of Sec- 
tion 21(3) are not opposed to the basic features of Constitution of . India 
and, therefore, the challenge to the vires of Section 21(3) of the Act must 
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> : fait Before J conclude this jadginent, it may be mentioned, that a Special 

., Bench of this Court in (6) ‘Raich. Alf Khan vw. Hazi Sadek Ali Sk. & Ors. 

- 1977 (2) CLJ 1 had approved the decision .in Chapala Bala Adhikary’s 

` cage (supra). , In the Special Bench, however, ‘the point of constitutional 
Validity of Section 21(3) was neither raised nlor.decided. ` 

« For the TeregoiBg Frapons, the-Rulé is s discharged without any order 


as to costs. 
_ P:R.. . 
| i Pa 
; S [CIVIL APPELLATE JURISDICTION } 
rn ar Before Mr. Justice Ganendra Na. arayan Ray 
i Decision : August 17, 1979 
_ Sri Gobinda Ballay Chakraborty dee. «Appellant 
r Versus = 
" Biswanath Mustafi -° ., sopeepondeat® 


Succession Act, Sections üi; “aia and 227— Vesting of property 
in Executor— Grant of probate of will renders valid all acts of Executor 
done from the death of the testator— —can Executor establish his right 
without obtaining probate. . 

Code: of ‘Civil Procediré— Section (241)—Is itxeontor a legal 
representative. 7 


, One Binapani instituted a suit aganist Biswanath. While tho suit 
was pending , Binapani died leaving a will whereby, Gobinda and 
Suhasis_ were made executors {o her estate, Gobinda and Suhas i is applied 
for being | substituted as- legal Tepresentatives of the deceased plaintiff. 
Learned Judge ` allowed thé application for substitution. The Will of 

A Bisapati was not probated. during the pendency of the suit, bus after 
. tbe passing of the decree- probate was granted to Gobinda and Suhasis 
` as executors. In the execution - Pproecedings, it was contended beforo 
the Munsif by the judgment —debtor. that so long as the Will was not 
probated, Gobinda and Suliasis-could -not have been impleaded as 
_ executors, they had’ not the - ‘capacity to represent the’ estaté,. therefore 
_ the decree passed in. their. favour -Was ‘illegal and execution thereof 
‘was .not maintainable. Learned Munsif held that the decree was not a 
ins nullity. Judgment debtor preferred an appeal. before Addi. District 
= Judge. who. ‘allowed, „the appeal: {Deore | holders. then preferred the appeal 
to the High | Court. 

HELD: _ Section’ 213(1) of hee ‘Suteesion Act provides that an 
executor cannot establish Ais right. without obtaining probate of the Will 
but there ts.nothing to prevent the executor from dealing with the 
Property of the deceased withotit obtaining probate because under sec. 211 

a Appeal from eee order No. 60 oof 1976 
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of the Succession Act, the executor is the legal representative of the 
deceased for all purposes and the property of the deceased vests in him 
and the grant of. probate is not a condition precedent to such vesting 


-øf estate in the executor or his acting as executor. Section 227 of’ 


the Succession Act lays down the effect of granting probateto a will 
and it ts provided that whena probate of a will is granted all inter- 
mediate acts of the executor from the date of death of the tapiaiar are 
rendered valid by the grant of probate. . (Para 4) 

The suit was not instituted by the executors for establishing their 
right as -execuiors to the estate of a deceased but the suit had been 
instliuted by the testatrix herself ona cause of action available io her and 
the executors being in possession of the property of the -testatrix by 
virtue of the said will were legal representatives within, the meaning of 
section 2(11) of the Code of Civil Procedure and although the will was not 
probated they were entitled to be substituted as representatives of the 
deceased plaintiff and the decree passed in favour of such legal represntatives 


of the original plaintiff cannot be held to be a aullity. ... (Para 7) 
Appeal is allowed. : i i 
Cases referred to :— `~ 


` (I) Raja Rajeswar Dovai v. Sundar Pandivaswari, AIR 1918 PC 156 
{2) Chacko Pyliv. Iyre Verghese, AIR 1956 Trav. Cochin 147 
(3) Dinomoni Chaudhurani v. Elahadut Khan, 8 CWN 843 
(4) Mrs. Hem Nalini Judah v. Mrs. Isolyne Sarofbashini Bose, AIR 
_ 1962 SC 1471 


(3) Unton of India y. Tarachand Gupta & Bros., AIR 1971 SC 1538 - 


S. P. Roy Choudhury and Animesh Kanti Ghoshal = `. for appellant. 


Bhaskar Ghosh . a4 .. for respondent 
~ The judgment of the Court was as follows : Es e 
This appeal arises out of the judgment dated 25th of March, 1976 
passed by the learned Additional District Judge, Second Court, Alipore, in 
Misc. Appeal No. 262 .of 1975 reversing the judgment and order being 
Order. No. 35 dated 31st of March, 1975 passed by the learned Munaif, 
First Court, Sealdahb, in-Misc. Case No. 217 of 1974. i 


2: Jt appears that Title Suit No. 208 of 1966 ofthe Ist Court of the 
learned Munsif at Sealdah was decreed and the said decree was put to 
_ execution. In the said execution proceeding, an objection under section 
47 of the Code of Civil Procedure was made by the judgment-debtor- resp- 
ondent Biswanath Mustafi infer alia contending that the decree passed 
in the said Title Suit was a nullity and as such the decree was not executa- 
ble. It appears that the said suit was initially instituted by one Bina Pani 
Dabi against the said judgment-debtor. During the pendency of the said 
suit the said Bina Pani died and the appellants Suhasis Chandra Halder 
and Gobinda Ballay Chakraborty made an application for being substituted 


at & 
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as legal - represéntatives of the said . secede plaintiff i in the said suit on 
_ the allegation that the said plaintiff had died and she had also left a Will by 

which’ the said Suhasis: “Chandra Halder and’ Gobinda Ballav Chakra- 


` - borty were made executors to-the estate of the said deceased Bina Pani 


Davi. -It appears that the learned, - Subotdinate Judge allowed the said 
j application for substitution and the said Sti Halder and Sri Chakraborty 
. were substituted as plaintiffs -in«place of ‘the original plaintiff Bina Pani ` 
“Debi, since deceased. It is an admitted position that during the pendency 
` Of the said suit- the said -Will ‘of’ Bina Pani Debi was not probated and 


“after the passing of the decreé.in tho said-Yitle ‘Suit No. 208 of 1966, the 


Will'was probated on contest and the said Sri Suhasis Chandra Haldar and 
Sri*Gobinda Ballay Chakraborty: ‘wero adjudged as executors to the said 
. Will. It was contended: before the - learned Munsif that so long the Will 
- _ was not probated the said: Sri Suhasis Chandra ‘Haldar and Sri Gobinda 
Ballav Chakraborty could not: have beén- impleaded as executors to the 
Will of. the deceased Bina Pani -Debi and -as ’such,” they had not the cap- 
acity to’ Tepresent the ‘estate of the said Bina Pani Debi. Accordingly, the 
decree passed- in- their favour ‘ ‘on the footing that they ` were the legal 
representatives of-the original -plaintiff Bina Pani Debi was illegal and 
: ‘consequently | the execution in-terms of the said-decree was not maintain- 
. able. °` Tt appears that the learned Munsif was of the view that the decree 
in question was not a- nullity. and “accordingly ‘the said Misc. case was 
` dismissed by the learned Munsif. -The 'judgment- debtor, thereafter, 
`- preferred an appeal: ‘being Misc. Appeal No. 262 of 1975 of the Second 


-+ Court of. tho learned Additional - -Diştrict Judge, Alipore but it appears 


Shat the learned Additional District: Judge -allowed the said appealand 
held that an “executor could'not represent the estate in asui or procee- 
ding-until probate has been Obtained by-him ‘and although institution of a 
suit ipso facto may. ‘not be ‘illegal but- if¢before passing of the decrce, the 
Will is not probated then under: ‘Section 213 of the Indian’ Succession Act, 
an-executor is not competent to” obtain» a decree in any suit brought by 
. him as executor. ' Accordingly; “the” ‘decree - ‘passed in the suit in question 
was a ‘nullity and the execution proceeding” was not maintainable. Being 
f ‘aggrieved: by‘the said adjudication made -by the learned Additional 
" District: Judge the decres-hoiders have preferred the instant appeal. 
; 3. Mr, Roy, Choudhury the - learned- Counsel appearing for the 
appellant contended that the‘suit-in- question was “inatituted by Bina Pani 
_ Debi and the said” Bina- Pani: Debi’ was quite ‘competent to institute the 
_ said suit and” to continue the same. - After: the ‘death of the said Bina Pani 
- Debi the ‘decree-holders, namely, the gaid. Sri. Haldar and Sri ‘Chakraborty 
made an application’ for being- “substituted in place and “stead of the 
` deceased plaintiff-Bina Pani: Debi’ onan allegation that the said Bina Pani 


= Debi had left a Will and the said Sri Chakraborty and Sri Haldar were 


“executors to’ the citate of the deceased Bina’ Pani Debi under the said 
Co se * $ ee k í 
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Witt, . The said application for substitutior was: ‘allowed by the Gourt re 
Sti Chakrabarty and Sri Haldar were impleaded as plaintiffs representing 
- the interest of ‘the deceased plaintiff’ Bina, Pani Debi.. Mr. Roy Choud- - 
hory contended, that the “executors do not derive their right on,the grant ~ 
of the probate of the Will. but they derive. the ight and. title to the estate 
”_ of the deeeased, by, virtue of. the ‘Will itself: and ‘auch right. takes. place 
immediately on the death of the testator. Mr. Roy Choudhury, contended. 


that the executors were the Tegal ` representatives: of: the., deceased forall | 


` practical purposes, and. immediately on: thè -death of. the: testator the right 
z to his estate vested: on. „the executors: because the ‘executor derived. their. 
title ‘from the will. in, question: and, not from the grant-of probate.. Mr. 
_ Roy, Choudhury contended that the: court.of. appeal below misconceived.. 
- the provisions of section” 213. of: “the ‘India: Succession Act and. also: the 
provisions of, section a of. the said: “Act and -proceeded on an erroneous 
View. that ast the. probate wad not granted before the ‘passing of the decree 
in the ‘said ‘Title Suit the decree passed:i in the s said Title Suit was a nullity, - 
For the proper. “appreciation , of the ` contentions, of the learned. Counsel” 
for the parties, it is “desirable. to set out the ; provisions of Sections 213 eae 
and 227 of the, Indjan Succession Act, Sting 213 of the Indian Succession 
Act reads, as ‘follows : — EDN 
j an *213({). No right as, “executor or legates can ‘be established in 
any Court of. Justice, unlessa Court of competent: jurisdiction in India 
- has granted ‘probate. of the Will’ uader. which ‘the’ right i is claimed, or. 
bas Jgranted, letters. of administration TU, the Will or with a.copy of 
AD, authorised copy: of the, will annexed.” ee E aides ARS” of 
Section 27 of the, Indian Succession’ Act provides.as follows : —. 


ku -w 


EE 


ies hee ‘Probate, of a Will when granted establishes the Will: on 
fhe, death of.the.t teclatpr, and: renders es all intermediate acts g'or en 


“executor. as ‘such,’ eee os 
‘AL It appears from: the. provisions. oft {Section °213(1) of the jidian. 
Succession Act that an` “executor oF a legatee cannot. establish: his right as 
a legatee, without: obtaining probate of the } Will- in question'but there ia: 
‘nothing te to prevent. “the executor from, dealing with: the propérty of Ale” 


„deceased. without objaining probate. becauge) under ; -Section -211 of the . 


‘Indian - -Sueegésion Act, the - executor, is the: legal ; representative of. the 
deceased, for all “purposes. and the property ‘of. the deceased vests in. him: 
and the grant, oÈ probate , is. Dot. a condition, precedent- to such vesting of | 
_ estates ir ‘the, executor and. oF acting : ag: the executor.: Section 227 of the- 
Indian Succession Act ‘lays. ‘down -the, effect of granting probate to a Will. 
and it is ‘provided that „When a probate of: a Will is granted all intermé- 
i diats a acts of the, executor. ‘from the date of death ‘of. the- are are 

rendered valid by- the grant of probate. z be 
<5) Mr. _ Roy Choudhury contended, that in: view ia ie provisions.. 


“te 


of section 213 of the ‘Indian Succession: "Act an executor ee cannot . 
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- obtain a decree asan executor in a guit instituted by such executor. But 
section 213 of the Indian Succession Act does not debar’ the executor to 
be substituted in place and ‘stead -of `the testator. Mr. Roy Choudhury 
contended that in the instant case the suit was instituted by the testatrix 
herself and after the death of the testatrix the legal representative was 
tobe substituted. Since the estate of the deceased vested in the 
executor immediately on the death of the testatrix the executors were 
representatives of the deceased testatrix and as such the executors were 
entitled to be substituted in place and stead of the testatrix irrespec- 
tive of: the fact that the Wil, was not probated. In this connection 
Mr. Roy Choudhury drew ‘the “attention of the Court to the provisions 
of Section 2(11) ‘of Code of Civil Procedure wherein it appears that 

- the legal representative includes any person who intermeddles with 
the estaté of the deceased. Mr. Roy Choudhury contended that as the 
executors had been ‘dealing with the estate of the deceased on the strength 
of the Will the executors were, obviously“ legal representatives within 
the ‘meaning of Section 2(11)' ‘of the Code of Civil Procedure and 

as such the trial court was quite justified in substituting the executors — 

as the legal representatives of the deceased. Mr. Roy Choudbury 
contended that in such, circumstances the decree passed in favour of 
the executors” substituted as plaiotiffs for being the legal representatives 
of the deceased Plaintiff was not a nullity and the learned Munsif 
was quite justified in’ holding. that the execution proceeding was 
maintainable. „Mr, Roy’ Choudhury fyrther contended that even assum- 
ing that’ the said executors could “not have been substituted in place 
and’ stedd. of the deceased testatrix. ‘so long the will was not probated, 
the decree ‘passed in‘ favour of the ‘executors could not be held to be 

a “nullity. © Mr. Roy ` “Choudhury, contended that an application for sub- 

Stitution was made ' by" 'the` “said “executors after the death of the testatrix 
and such substitution was allowed ‘by the Court. If no objection is 
taken for such sabstitution of the executors: in the said Title Suit, the 
judgment- -debtor is precluded from raising any objection in the execu- 

. tion proceeding: For this contention Mr. Roy Choudhury referred to 

a decision of the Privy Council made in the case of (1) Raja Rajes- 

wara Dorai v. Sundara Pandivaswami Tevar, reported in AIR 1918 PC 

page 156." It was held in the said decision that when objection as 
to -the proper represėntátion was not taken in the courts below under 
the’ provisions of Order 22, Rule 5 of the Code of Civil Procedure 
the Privy Council should not’ entertain such objection. Mr. Roy 

Choudhury also referred to a Full Bench decision: of ‘the Travancore 
and Cochin High Court made in the case ‘of <(2) Chacko Pyli v. Iype 
Varghese, reported ` im- AIR 1956 Travancore and Cochin 147. 
If was reported in the said decision | that Rule 5 of Order 22 of 
the Code of Civil Procedure empowers the Court to determine as 
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"to" wie is sie legal ‘representative of the, deceased. "When a giden 
arises, . the- Court’s order, ,- though. it, turns out to _be. erroneous; 
would operate-_ ‘and. confer, _ jurisdiction... 2tpon-. ‘the Court to continue. the” 
proceeding with’ the: legal represenitative § as found -by xit.on the record ` 
to represent. the estaté of the ‘deceased. Relying on the said. decision Mr. Roy. _ 
Choudhury contended that in’ the. instant ‘case, admittedly, - ‘the executors: 
‘were substituted. as, “the legal’ representatives , of the ‘said deceased and 
even assuming ‘that, for want of grant., of probate- the said ` ežecutors 
‘could not lawfully, ‘fepresent the estate. of ‘the deceased the:. order of 
substitution: made. by ‘the Trial Court was. quite legal and. valid and 
. it-must be’ held that the decree could" be passed i in-favour of the said: ` 
`> executors representing ` “the estate of. ‘the, deceased. - Mr. Roy Chopihury » ' 
alsó . referred to.” another decision „made: in the cass of BY Dinamoni 
Chaudhurani v: Elahadut Khan, _reported* vin: $ CWN page 843. It has ~’ 
-Been held in the said decision. that where “there is an executor; OF, 
i ‘administrator, -such executor. or “administrator. js the , legal Tepresenta- 3 
. tive: ofa deceased. judgmént-debtor. It was algo held in the said decision 
: that “if a person is in de facto possession of, the-estate of the: ‘deceased 
without any title , as, administrator; executor,” heir or, reversioner, such- - 


are person” in de facto" possession may also. be" ‘treated for some: purposés 


a) the represeńñtative, of the deceased ‘anda judgment obtained. ‘against. 
- such a. representative is “not ‘armere. -bullity. | (Mr. Roy. Choudhury conte . y 
` ended that the exécutors in ‘the instant, Gabe. were the- ‘legal representatives’ 
irfespective Of the: ‘grant ‘of probate.. in their “favour and although such ', 
exécutors could not establish’ their right ‘as executors. until the. grant of. 
g probate,’ ‘they’ being: the legal representatives ‘of. the. deceased. -testatrix < 
Ee could represent: the: estate ‘of the. deceased: ‘testatrix ‘and. a8 ‘such could ; 
be, „substituted in place and * ‘stead; ‘of. the deceased: testatrix. . ‘and a 
. “decree ‘passed ‘in, -favour of stich’ legal representative cannot be held to be: A 
8 nullity. ` Accordingly, . Mr. Roy% “Choudhury, ‘contended that. the suit - 
int “question: | ‘not having been - ‘iastituted by . the | executors for establishing ~ 
‘their right as ` ‘éxectitorg ‘to the estate of the deceased testatrix, tho‘decree ; 
passed’ iù favour of such executors - since `“ substituted in place of: the +: 
deceased plaintiff as, her _legal representatives, ig ‘hot a nullity and, the -~ 
~ provisions of section’ ‘213 of” the Indian © ‘Succession : Act does not 
-create any, ‘bar: for continuance of such; suit ie ‘the ‘executors. in, the; 
z capacity © of a legal representatives. Me mae D 
= 6: “Mr. -Ghosh,. the learned Counsel appearing: for. the'indgmeént as 
debtor: respondent, - however, contended, ‘that ‘an’ executor. ‘obtains ze = 
~ his- ‘Tight, fo .the ‘estate of the déceased by virtue of-the- will. but’ ‘Section - 
213. of the” Indian Suitcession Act “‘debars. -the Court to pass-any | decree: , 
in “favour: of any person claiming. to bè an executor when there is- no.. 
: ceftificate of: ': thé grant of probate’ of . ‘the Will. in” - question. Mre. . 
Ghost contended that in the” instant, suit. the’ executors were “impleadsd ` 
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in- e càpacity ‘of the executors to the Will and naturally such execu- 
. tors asserted ' their right to ` the estate of the deceased testatrix by 
virtue of being executors tó the will of ‘the testatrix. In such cır- 
cumstanees, : any decree passed in favour of “such executors before the 
grant of probate was in violation- of. provisions of Section 213’ of ihe 
Indian Succession Act and accordingly, the decree was nuillty and 
‘the execution proceeding was, _ therefore, not maintainable. Mr. Ghosh 
. contended that an -executor is entitled to. institute a suit before the 
probate - is. grarited but his right'as executor ` cannot be ‘established 
_in any court-òf law until the probate is granted and as sich a decree 
- cannot’ be passed in favour of an executor claiming right and title to 
the property in question as executor “before a probate’ ıs granted. 
- Mr. Ghosh referred tothe decision of the Supreme Court made in’ 
the case of (4): Mrs. Hem Nalini Judah v. Mrs. Isolyne Sarojbashini 
Bose & others, reported -in AIR ‘1962 sc 1471. . It was held’ by the 
Supreme ‘Court that no right as an, exécutor - or legatee can be estab- 
„lished in any court of justice, unless probate ‘or letters of administra- 
tion have been obtained of the Will ‘under which the right is claimed. 
_ Whosoever ‘wishes to establish that right whether it be a legatee or 
_ an. executor himself ‘or somebody else: who might find it necessary 
in order to establish” his right to establish the right of some legatee 
or executor from’ whom he might have derived: title, he cannot do so 
unless the Will under which, the right as a legatee or executor is 
claimed: has resulted “in the grant of. a probate or letters of administra- 
tion. _Mr..Ghosh contended that ‘the decree-holdera asserted their 
right in the suit as executors and wanted to obtain a decree in their. 
- favour as executors’ but under the provisions ‘of Section 213 of the 
Indian Succession Act they were not’ entitled to establish their_ right 
as executors so long the ‘probate of. the Will was not granted. Mr. 
Ghosh also centendéd that although the decree was passed, in favour 
of the said executors contrary to the. provisions of Section 213 of the Indian 
Succession Act such purported decree was a nullity. The judgment and 
decrée’ passed i iñ fávour of the executors were only purported judgment 
' and decree and were not real’ judgment and . decree in accordance with law. 
. Accordingly, the executing court had- _juriadiction to go behind.the decree 
_andto ‘see whether the decree was a real ` ‘decree or a purported decree. 
For this conteation’‘Mr. Ghosh referred to the decision of the Supreme 
_ Cort madè in the case of (5) Unton of India -v. Tarachand Gupta & 
` Bros., reported in AIR 1971 SC page 1558. In the said case there was no 
compliance of the relevant provisions-in sreapect of Entry 295 under the Im- 
ports.and Exports (Control) Act, 1947 and an adjudication was made under 
the provisions of Section 181 of the Sea Customs Act. The Supreme Court 
held that a decigion and order under Section 181 of the Sea Customs Act must 
mean a | real and not purported determination. by taking into consideration 
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“factors which the éustoms officer had no right to do. In such circum- i 
stances the decision made by the customs department was only, a purported ` 
decisions and the Civil Court, in. such circumstances, had jurisdiction to 
decide the propriety and correctness of the adjudication made by the Sea ` 
Customs Authority. ~The Supreme Court: held in, the said case that juri- 
adiction has Both narrow and wider meanings. The. determination by a 
tribunal a. question, other than which a statute directs, will be a decision 
not under the provisions of the Act and therefore, such decision becomes 
a decision in excess of the jarisdication conferred on the tribunal. Relying 
ón the sald decision Mr. Ghosh contended that the trial court in the said 
title suit had ‘Ro jurisdiction to ‘pass the decree in favour of the said exec- 
utors ‘Before the grant of probate and the - trial court acted without- jurisdi- 
ction in passing the said decree and as a result the decree became a nullity: 
In reply to the said contention of Mr. Ghosh, Mr. Roy Choudhury con-. 
tended that in the instant case the suit was not. instituted by.the executors 
for establishing their right as executors but the: suit was instituted by the 
testatrix herself against a third . person and the executors being in possess- 
ion of the property of the deceased’ teatatrix. under the gaid Will applied for 
being substituted í as the legal representatives of the said, deceased testatrix , 
-and théy were ` substituted in place and’ stead of the deceased testatrix. 
Hence, it cannot be contended, that in the facts of the case, the executors 
had inatituted a suit for declaration ‘of their title as executors and. without - 

. the’ grant of ‘probate” such . title to the estate was. declared by the trial 
‘court in ‘contravention ‘of the Provisions, < of section 213 of the Indian succ- 
ession Act. Mi. Roy Choudhury | also referred to the Chitley’s Commen- 
taries on Civil Procedure, Volume IIE, page 1352 and submitted. that for’: 
institution of a guit a cause of action must be in favour. of a person inst: ` 
ituting . the snit. For a legal representative, cause of action is not the 

; cause of action ‘of the legal representative but the cause of- action of the 
person bringing the action initially. The. -legal representative, has only.: 
“right to coutinue the proceeding representing the iiterest of the original i 
person, Mr. Roy Chòudhury submitted . that io the instant case the ori- | 
ginal testatrix instituted a suit on a cause of action available to her and the 
executors did not assert any right as executors for. bringing the said-suit but: 

the- ‘said executors only’ claimed to continue as legal representatives inthe suit: 
instituted by _the “testatrix and in ‘such circumstances, the decree i is nota + 
‘nullity. i 

7. After hearing the learned Cérhaale appearing for RN it 
appears to me that the decree passed in the instant case is not’ a nullity .- 
and I ani inclined to accept the contentions raised by Mr. Roy'Choudhury. 
The suit. was not instituted | by the executors for establishing their right as 
executors to the ‘estate of deceased but the suit was instituted by the test- 
atrix. herself on a cause of action available to her and- tbe executors 
being in possession of the property. ‘of the -testatrix by virtue” “of. the ' 
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said Will were legal representatives within the meaning of Section 2(11) 
of the Code of Civil Procedure and although the will was not probated. 
they’ were entitled to be substituted and as a matter of fact were 
substituted by representatives of the deceased plaintiff and the decree pass- 
ed in favour of such legal representatives of the original plaintiff cannot 
be held to be nullity. - 

' - In the circumstances, this appeal is allowed and the impugned judg- 
ment dated 25th of March 1976. passed by the learned Additional District 
Judge, 2nd Court, Alipore, is set aside and order No. 35, dated 31st of 
March, 1975 passed by the learned Munsif, Ist Court at Sealdah is affir- 
mtd. Butinthe facts and circumstances of this case, there will be no 
order as to costs. 


P. R. 


[ CIVIL REVISIONAL JURISDICTION } 

Before Mr. Sankar Prasad Mitra Chief Justice and 
Mr. Justice Salil Kumar Datta. 
Decision : September 19, 1979. 

Rabindra Nath Mukherjee _ cea ...Petitioner 

` © | Versus ? 
. S. R. Das and Anr. - ies ... Respondents* 
Constitution -of India, Arts. 16, 310(1) and 311(2)—Whether 

there was violation of. , 

l By order dated April 3,1965,petitioner was appointed by the Govern- 
ment. temporarily to act unti further orders as structural Engineer 
under C.M.P.O., on selection by P.S.C.° On August 1, 1968 petitioner 
was redesignated as the Superintending Engineer and by Notification dated 
“December 31, 1970, he was declared to be in such service with 
permanent status. On May 12, 1972 petitioner was appointed Chief 
Engineer at the scale of Rs. 2100-125-2350, but without reference to 
PS.C.- Then on October 12, 1972 he -was appointed as the Executive 
Director and Chief Engineer of C.M P.O. and the appointment was 
confirmed -by Notification ‘dated November 8, 1976. Thereafter a 
Resolution. was adopted’ by the Government on September 28, 1977, 
dissolving. C.M.P.O. and abolishing the post of petitioner. Govern- 
ment decided to put the petitioner ina post of Special Officer at a 
-scale.of Rs. 1600-50-1900. Petitioner moved an application under Art. 
226 of the Constitution contending that the decision was malafide and was 
` for collateral purpose of. degrading the petitioner in rank and status by 
way of penalty in'violation of Arts. 16 and 311(2) of the Constitution and 
praying for cancellation of the resolution and‘order of the Goverament 


*Appeal from original order No. 387 of 1978: 


334 Rabindra Nath Mukherjee y. S. R. Das [1979 (2) CLI 


causing reduction of rank. The Trial Court held that the aboli- 
tion of post of Executive Director and Chief Engineer was not malafide, 
there was no discrimination ‘and that the petitioner as a confirmed 
Superintending Engineer since December 31, 1970, was entitled to be 
provided with similar position in any department of the Government and 
that no further action need betaken. Petitioner preferred an appeal. 
HELD: Article 310 ‘cl. (1) of the constitution provides that a 
person in the civil or defence service of the Union or the States holds 
office during the pleasure of the President or the Governor. The 
implication appears to be that a person holding office in the civil or 
defence service of the Government will hold the office so long as such 
office is considered necessary and not redundant in public interest. If 
for any reason a post becomes superfluous, redundant or unnecessary 
it cannat be said with reason or in public interest that such office will have 
to be continued till the holder of the office reaches the age of super- 
annuation and the Government has no power to stream line its administration. 
(Para 34) 
Article 310(1) is subject to inter alia, provisions of Art 3l (1) 
and (2) which`curtails the pleasure of the President or the Governor to 
the extent provided therein. Article 311 (2) provides that there cannot 
be dismissal, removal in reduction in rank of such person except for 
misconduct by way of penalty established in an enquiry held for the 
_ purpose. Article 311 (2) relates to the holder of an office and not to the 
office itself,.so that while a person’s service may be terminated by the 
disciplinary authority under Art 311 (2), the office he held continues—to 
be filled up again according to rules of recruitment. Abolition of a 
post which is not by way of penalty on’ the holder does not attract Art. 
311 (2). , (Para 35) 
The pleasure of the President or the Governor may be exercised by 
abolition of the post found redundant or otherwise unnecessary but such 
abolition must be in good faith and in public interest. (Para 35) 
In the facts and circumstances of the case, there are no materials 
to show that the decision to abolish the post of Executive Director -and 
Chief Engineer is malafide or not in public interest. (Para 40) 
The Resolution of the Government dated September 28, 1977 abo- 
lishing C. M. P.O. and also abolishing the post of Executive Director 
and Chief Engineer of C. M. P.O. provides that all other posts in the 
C. M. P.O. were to be deemed as the posts in the Town and Country 
Planning Branch of the Development and Planning Department of the 
Government. The petitioners’ post accordingly as Superintending Engineer 
is to be deemed to be a post in the said Department of the Government and 
he is entitled as of right to suitable fixation on that basis. Petitioner had 
the legal right to such fixation. (Para 52) 
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f1) Parshottam Lat Dhingra v. Union of India, AIR 1958 SC 36 

(2) Moti Ram & Ors. v. N. E. Frointer Rly. & Ors., AIR 1964 SC 600 

{3) Ni, Ramanatha Pillai v. State of Kerala & Anr., AIR 1973 SC 2641 

(4) State of Haryana v. D. R. Sangar, AIR 1976 SG 1199 

(5) Municipal Committee Amritsar v. Hazara Singh, AIR 1975 SC 1087 

(6) Lawrence D’ Souza v. State of Bombay, AIR 1956 SC 531 
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(8) Amarjit Singh v. State of Punjab, AIR 1975 SC 984 
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Ajit Kumar Panja, Siblal Bose and Bhaskar Sen .. for petitioner 
Nara Narayan Gooptu, Govt. Pleader, Pranab Chatterjee, Amaresh 
Chandra Chakravarty, Umesh Banerjee and Tarun Roy .. for respondents 


The judgment of the Court was as follows :— 

Datta, J.: This is an appeal from the judgment and order of 
Sabyasachi Mukharji, J. dated August 16, 1978 whereby the rule issued 
on the petitioner appellant’s application under Article 226 of the Constit- 
ution was discharged subject to certain directions contained in the 
judgment. f 

2. The petitioner’s case as made in his application is as follows: 
The petitioner isa highly qualified Cıvı) Engineer with a first class degree 
in Civil Engineering obtained_in 1955 and is a member of various engineer- 
ing institutes in India and abroad. He is also a law graduate, a registered 
architect and is author of a number of books and publications with a 
doctorate degree in Planning and Housing Since 1961, after service 
in various foreign firms, he had been a senior covenanted officer ’in Jessop 
& Co. Ltd. and in 1964 he applied for a post of Structural Engineer in 
the Development and Planning (T & CP) Department of the Government 
of West Bengal advertised by the Public Service Commission in the Scale 
of Rs. 1500-60-1800/-. By order dated April 3, 1965 he was appointed 
by the Government temporarily to act until further orders as Structural 
Engineer under the Calcutta Metropolitan Planning Organisation (herein- 
after referred to as CMPO) with higher initial pay of Rs. 1620/- on selection 
by the Public Service Commission. 

3. The CMPO came into existence as an autonomous body in 1961 
for the purpose of preparation of the development plan of the Calcutta 
Metropolitan District and other regions of the State. Gradually the 
sphere of activity of CMPO increased to many regions of the State. 
CMPO was brought within the Government in the Department of Develop- 
mentand Planning by the following resolution No. 1371/1E-5/64 dated 
March 10, 1964. 
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“(V) The Town and Country Planning Branch of the Develop- 
ment and Planning Department will have under it as units, the 
Calcutta Metropolitan Planning Organisation and the Asansol Plann- 
ing Organieation. 

4. The petitioner was redesignated as the Superintending Engineer 
by the following order of August 1, 1968. 
“GOVERNMENT OF WEST BENGAL 
DEVELOPMENT AND PLANNING DEPARTMENT, 
18, Rabindra Sarani. 
No. T & CP/9675/1E-52/67 - Calcutta, the lst August, 1968, 
NOTIFICATION. : 

The Governor is pleased to appoint Shri Rabindra Nath Mukherjee 
Structural Engineer of the Calcutta Metropolitan Planning Organisa- 
tion to act temporarily until further orders as Superintending Engineer 
(Construction) under the said organisation with effect from August 1, 
1968. 

2. Shri Mukherjee has been appointed as the Superintending 
Engineer (Construction) against the post created in G.O, No. T & 
CP/9674/1E-82/67 dated {st August, 1968 by redesignation, of the 
existing post of Structural Engineer under Calcutta Metropolitan 
Planning Organisation. 

4. The appointment is temporary and is terminable with one 
month’s notice on either side.” 

5. On December 31, 1970 the Government issued the following 
notification : : 

“GOVERNMENT OF WEST BENGAL 
DEVELOPMENT AND PLANNING (T & CP) DEPARTMENT. 
No, 8285-F& CP/3E-60/70 Calcutta the 31st December, 1970. 

NOTIFICATION. . 

The Governor is pleased to declare Shri Rabindra Nath Mukherjee, 
Superintending Engineer of the Calcutta Metropolitan Planning 
Organisation, to be in service with Permanent Status in a post of 
Superintending Engineer inthe scale of Rs. 1500-60-1800/- under 
the Calcutta Metropolitan Planning Organisation with effect from the 
24th July, 1970 in terms of Rule 4(1) (b) of the West Bengal Services 
(Temporary and Quasipermanent Service and service with permanent 
status) Rules 1967”. 

The relevant provisions of the said Rules are as follows :— 
FINANCE DEPARTMENT AUDIT. 
NOTIFICATION 
No. 3568-F/F2A-167/67-5th October, 1967-In exercise of the powers 
conferred by the proviso to article 309 of the constitution of Indja,’ 
the Governor is pleased hereby to make the following rules, namely :— 
1. Short title and Commencement (1) These rules may be called 
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the West Bengal Services (Temporary and quasi-permaneñt Service and 
service with permanent Status) Rules, 1967...... 

2. Application (1) Subject to the provisions of sub-rule (2) 
these rules shall apply to all persons who hold a civil post under the 
Government of West Bengal and who are under the controlling 
authority of the Governor, but who do not hold a lien on any post 
under the Central Government or the Government of West Bengal 
or any other State Government ..’... ' 

l 4. Quasi-permanent service and ‘service with permanent Status 
(1) A Government servant shall be deemed to be:— 

(a) in quasi-permanent service if he has been in continuous 
' ¢emporary service for more than ¢hree years, and 

(b) in service with permanent status if hé has been in continuous 
tempotary or quasi-permanent service or in continuous temporary 

‘and quasi-permanent service for more than five years, 
and if the appointing authority, being satisfied as to his suitability in 
respect of age, qualifications, work and character, for employment 
in a quasi-permanent capacity, or for employment with permanent 
status, asthe case may be, has issued.a declaration to that effect in 
accordance with -such instructions as the Government may issue from 
time to time. ` ; f 

Provided that where the recruitment to a specified post is required 
to be made in consultation with the Public Service Commission, West 
Bengal no such declaration shall be‘ issued except after such consultation 
unless such recruitment was initially made in consultation with the 
Public Service Commission: 

7. Termination of service of Government servant in service with 
permanent status or in quasi-permanent service (1) (a) the service of a 
Government servant with permanent status, and (b) subject to the 
provisions of sub-rule (2) the service of a Government servant in a 
quasi-permanent: service, shall not.be liable’ to termination except in 
the same circumstances and in the same manner in which the service 
of a Government servant confirmed ina permanent- post or in a per- 
manent cadre is liable to be terminated.” 

6. We may now quote the relevant extracts of official notes and 
orders from file No. 1E-46/72 Re. Question of filling up of the post of Chief 
Engineer C.M.P.O. on account of the imminent retirement of the then 
Chief Engineer, CMPO, Shir S. Choudhury. 

“It also appears that the present- Commissioner appreciated the 
ability of Shri Mukherjee as far as to recommend him for the post of 
Additional Chief Engineer or Deputy Chief Engineer as early as in 
1967 vide ‘Y’ of the Deputy Secretary’s note at note sheet page 30 of the 
linked file. 


The present Chief Engineer also recommended him for the post 
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of Chief Engineer in view of his proved worth vide ‘Z’ of Deputy Sec- 
retary’s note and the extract of the note as at page 37 below (Flag ‘A” 
in linked file). 

The Chief Engineer in his note dated 18.3.7} at page 34 (flag ‘A7 
in linked file) recommended for departmental promotion for filling up 


of his post in view of the faet that it wouki then maintain outlet for 
further promotion for juniors. 

In consideration of the above facts and also in view of the fact 
that the proposed recruitment rule (c) also provide for departmental 
promotion without going through the Public Service Commission, E 
consider that Shri Mukherjee be promoted to the post of Chief Engi- 
neerand necessary orders may accordingly be ‘issued immediately. 
H.C.M. may kindly see it. 

Subrata Mukherjee 21.4.72 
S. S. Roy 25.4 
_S. Mukherjee, 26. 4. 
H.C.M. Minister of State 
Commissioner T & CP. 

7. The petitioner, it appears, in pursuance of the approval of the 
Chief Minister was appointed the Chief Engineer of the CMPO until fur- 
ther orders by the following notification issued by the Government of 
West Bengal, Development and Planning Department, Town and Cou- 
ntry Planning Branch Ref: No. 2788 T & CP/1E-52/72 dated the 12th 
May, 1972 

NOTIFICATION. 

“The Governor is pleased to appoint Shri R N. Mukherjee, Super- 
intending Engineer, Calcutta Metropolitan Planning Organisation, to 
act as the Chief Engineer of the same organisation unti} further orders 
with effect from the date on which he assumed charge vice Shri S. 
Chatterjee.” 

This appointment was made without reference to the Public Service 
Commission and without following the Recruitment Rules relating to the 
appointment of the Additional Chief Engineer which post was re-designa- 
ted as the Chief Engineer, there being no recruitment rules for the post of 
the Chief Engineer. The petitioner assumed his office as the Chief Engin- 
eer CMPO on August 3t, 1972 afternoon on retirement of the then Chief 
Engineer Shri S. Chatterjee, CMPO. 

8. On October 12, 1972 the same authority issued the following 
notification under Ref; No. 7105-T & CP/1E-52/72 : 

“The Governor is’ pleased to apoint Shri R.N. Mukherjee, ‘Chief 
Engineer Calcutta Metropolitan Planning Organisation toact as the 
Executive Director and Chief Engineer of the same organisation until 
further orders with effect from the date he assumes charge. 

2. Shri Mukherjee shall exercise all powers of the Chief Engineer 
as per Public Works Department Code and all powers of the 
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Director, Calcutta Metropolitan Planning Organisation. 
According to the petitioner by this notification the designation of his 
office wae changed to that of Executive Director and Chief Engineer with- 
out any enhancement of pay. 

9. The Cabinet, it. appears, took into consideration the question 
of revival and creation of the permanent post of the Executive Director and 
Chief Engineer CMPO and approved such creation of the post and 
appointment of the petitioner thereto as the notes in the relevant file in 
extracts set out below would indicate : 

“No. 2557-T.C. & P/IE-52/72 dt. 30.4.73. 


Confidential. Dated the 30th April, 1973. 
Case for the Cabinet. 
MEMORANDUM. 


Sub: Revival of the post of Executive Director and Chief 
Engineer, Calcutta Metropolitan Planning Organisation and re-designa- 
tion of the same as Executive Director and Chief Engineer Calcutta 
Metropolitan Planning Organisation and Ex-officio Joint Secretary 
to the Government of West Bengal Development and Planning 
(Town and Country Planning) Department. 

A temporary post of Executive Director and Chief Engineer was in 
existence under the Calcutta Metropolitan Planning Organisation during 
the period from the 2nd January, 1962 to 31st May, 1966. For admini- 
strative convenience the said post was subsequently abolished. 
After careful consideration, it has now been felt essential to revive the 
said post of Executive Director and Chief Engineer under the Calcutta 
Metropolitan Planning Organisation. With the approval of the Minister 
of State the Minister-in-Charge of this Department and also the Chief 
Minister, West Bengal, a permanent post of Executive Director and 
Chief Engineer has therefore been created under the’ Calcutta Metro- 
politan Planning Organisation with effect from the 12th October, 1972 
in lieu of two permanent posts viz one post of Director and one post 
of Chief Engineer sanctioned, for the Calcutta Metropolitan Planning 
Organisation and Shri R. N. Mukherjee, Chief Engineer, Calcutta 
Metropolitan Planning Organisation has been appointed to that post with 
effect from that date. 

4. The case is now submitted to the Cabinet for its approval to the 
following proposal : 

(i) Abolition of two permanent posts viz. one post of Director 
and one post of Chief Engineer, Calcutta Metropolitan Organisation 
with effect from the 12th October, 1972. 

(ii) Creation of a permanent post of Executive Director and 
Chief Engineer Calcutta Metropolitan Planning Organisation and Ex- 
officio Joint Secretary to the Government of West Bengal, Develop- 
ment and Planning (Town and Country Planning) Department with 
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effect from 12th October, 1972 in the revised scale of Rs, 2100-125- 
2350 under the Development and Planning (Town and Country 
Planning) Department. 

(iii) Appointment of Shri R. N. Mukherjee Chief Engineer of 
the Calcutta Metropolitan Planning Organisation to the post of 
Executive Director and Chief Engineer and Ex-Officio, Joint Secretary 
to the Government of West Bengal, Development and Planning (Town 
and Country Planning) Department with effect from 12th October, 
1972. Date 12.5.73 

The enclosed case for Cabinet sent under Memo. No. 2357. T & 
CP/1E-52/72 dt. 30th April, 1973 by the Dev. & Planning (T & CP) 
Department wae duly considered by the Cabinet in the cabinet meet- 
ing on 2nd May, 1973 and all the items (1), (ii) and (iit) against, para 
4on page 2 of the case was discussed and unanimuosly approved 
by the Cabinet in full. 

H.M.C. Subrata Mukherjee. 
H.C.M. 
By the following Official Notification issued by the said authority petitio- 
ner was appointed substantively to the post of Executive Director and 
Chief Engineer of C.M.P.O. 
No. 8680-T& CP/3E-82/72 II dated November 8, 1976. 
NOTIFICATION. 

“The Governor is pleased to appoint Shri Rabindra Nath 
Mukherjee permanent Superintending Engineer (Since re-designated as 
Chief Structural Engineer) and employed as Executive Director and 
Chief Engineer Calcutta Metropolitan Planning Organisation subst- 
antively to the post of Executive Director and Chief Engineer of the 
same Organisation with effect from the 12th October, 1972. i.e. the 
date of his appointment to the post of Executive Director and Chief 
Engineer made with the approval of the cabinet in its meeting 
held on the 2nd May, 1973 (vide Cabinet Memo. No. 2557-T 
& ld CP/1E/72 dated the 30th April, 1973) and also to confirm him in 
the same post of Executive Director and Chief Engineer with effect 
from the 12th October, 1972. 

The Notification Further stated that the petitioner would draw pay in the 
said scale with other admissible allowances and the period of probation 
in his case had been waived. 

10. The petitioner’s further case is that his services were utilised by 
the Government in Planning Organisations of Asansol and Siliguri and 
other places of the state in connection with planning and development 
outside the usual activities of CMPO: While the petitioner was dischar- 
ging his duties in various spheres of planning and development as 
required by the Government since about August 1977 the respondent S.R. 
Das Commissioner T&C.P. and Ex-officio Secretary of the Development 
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and Planning Department of the Government and others of the 
Government malafide and wrongfully started denuding the petitioner 
of his powers and rights belonging to the post in a systematic manner. 

11. On September 28, 1977 the Finance Minister of the Government 
of West.Bengal made a statement in Bengali in the State Legislative 
Assembly the authorised verson whereof in English (translation ours) is 
as follows :— 

_ “Dr. Asoke Mitra :—Thereafter corruption which was atthe top 
has to-be removed first. We may not achieve anything, we must first 
turn towards morality and there the general public will hold us. 
Here I shall give some example and show how corruption has spread 
over each and every channel. There has been an organisation named 
CMPO. There, suddenly those who were in Government in 1972 
declared that a new post had to be created and that is Executive 

- Director. Whenever‘any Governmental post is to be created, P.S.C. has 
to be approached, advertisement in papers has to be made, certain quali- 
fications are to be laid down, but one, who gave out to be the relativer 
of a Minister, who was `in the orgahisation itself, had to be placed in 
the post. He was placed in the post within the night (straightway). The 
L-R. said that it would not be proper to do it in'such manner. P.S.C. 
said ' that this was unconstitutional and wrong had been done. In the 
matter P.S.C. has been writing letters every year and L.R’s. depart- 

. ment has said that this was not proper but the posting was confirmed. 
The Hon’ble members would be glad . to know that in this matter after 
taking a decision we have abolished the post. For that Iam proud.” | 

A resolution set out below was also adopted by the Government on the 
same date. 


GOVERNMENT OF WEST BENGAL. 
DEVELOPMENT & PLANNING DEPARTMENT 
` TOWN & COUNTRY PLANNING BRANCH. 
No. 6111-T & CP/S. Dated, Calcutta the 28th September, 1977 
$ : RESOLUTION. > 
. Whereas the Calcutta Metropolitan Planning Organisation was est- 
ablished with the object of preparing plans for developmėnt of the 
Calcutta Metropolitan District, and 
Whereas the -Calcutta Metropolitan Development Authority has 
since been established and is entrusted with the responsibility of devel- 
opment of the Calcutta Metropolitan District and 
Whereas the continuation of the Calcutta Metropolitan Planning 
Organisation is so longer considered necessary or expedient in the 
public interest, and 
Whereas it is proposed to undertake preparation of plans for 
development of-areas.outside the Calcutta Metropolitan District in the 
Town and Country Planning Branch of the Development and Planning 
Department, and 
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Whereas continuation of the post of Executive Director Chief Engi- 
neer Calcutta Metropolitan Planning Organisation 18 incompatible 
in the set up after abolition of the Calcutta Metropolitan Planning 
Organisation ; 

Now therefore the Governor is pleased to order as follows : 

1. The Calcutta Metropolitan Planning Organisation will cease 
to exist. 

2. All posts other than the post of the Executive Director and 
Chief Engineer, in the Caleutta Metropolitan Planning Organisation 
will be deemed to be posts in the Town and Country Planning Branch 
of the Development and Planning Department. 

3. The terms and conditions of service of incumbents of all posts 
in the Calcutta Metropolitan Planning Organisation other than the 
post of Executive Director & Chief Engineer shall continue unaffected. 

4. The post of Executive Director and Chief Engineer in the 
Calcutta Metropolitan Planning Organisation shal] stand abolished. 

5. Any function which under any provision was required to be 
done by any officer in the Calcutta Metropolitan Planning Organis- 
ation shall continue to be done by such Officer who will be continu- 
ing to function in the Town & Country Planning Branch of the. Deve- 
lopment and Planning Department under forgoing orders. | 

6. In case of any difficulty arising in the implementation of these 
orders, the Government will take any action as may be considered 
necessary to resolve such difficulty. 

The Governor is further pleased to order that this Resolution be 
published in the Calcutta Gazette and copies be forwarded to the Acco- 
untant General, West Bengal and all departments of this Government 
and also be circulated amongst the employees concerned. 

By order of the Governor. 
sd/-S.R. Das. 
Commissioner, Town & Country Planning & E. 
O., Secretary, Development & Planning Depart- 
ment, Government of West Bengal. 

12. The petitioner to his surprise came across a news item in new- 
spaper of September 29,1977 wherein,the decision of the Government to dis- 
solve CMPO was published with the aforesaid speech of the Finance Minister: 
The petitioner’s came to know further that the Government decided to put 
him ın a post Special Officer (Structural) at a scale of Rs. 1600-50-1900. 
The petitioner’s case was that the CMPO was looking after the Planning 
and Development of all areas of West Bengal except Asansol and Siliguri 
and its activity was not confined only to the Calcutta Metropolitan District 
while Calcutta Metropolitan Development Authority (hereinafter referred to 
as CMDA) was looking after the development of the City of Calcutta. There - 

was no cogent ground for dissolution of CMPO / The announcement 
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that all posts in CMPO -were to be deemed as posts in the Town and 
Country Planning Branch of the Government (hereinafter also referred as 
T & CP) was erroneous since CMPO was a unit of the said branch of the 
‘Development and Planning Department. As the petitioner was doing vari- 
ous works, like technical Vetting of various plans, technical adviser to 
PSC., technical coordinator of various departments and also engaged in 
Haldia Industrial Urban Complex Kalyani Planning, Kharagpur Planning 
and various other works, his services could not be considered incompatible 
in the new context. ‘The abolition of the CMPO and dismissal of the 
petitioner were result of spite and grudge based on false premises that the 
-petitioner wasa relative of a Congress Minister and gave out so. The 
Proposed post for the petitioner was substantially lower in rank and the 
Government had no right to reduce his rank, privileges, emoluments and 

status which he had been enjoying as the Exeeutive Director and Chief 
Engineer CMPO. The reduction of the petitioner’s rank was malafide 
and on the untrue assumption that the petitioner was or gave himself out 
as the relative of a Congress Minister. 


13. On the above allegations the petitioner moved on an application 
in this Court under Article 226 of the Constitution contending that the 
impugned decision was malafide and for collateral purpose of degrading 
the petitioner in rank and status by way of -penalty, in violation of the 
provisions of ‘Articles 16 and 311(2) of the Gonstitution. The Government, 
it was contended inter alia, had no right to deprive the petitioner of his 
right as a public servant by dissolution of the CMPO which even was not 
done in public interest, discriminating him against all other personnel in 
CMPO who ina body were absorbed in T& CP branch under the 
Development Department of the Government. The petitioner accordingly 
prayed fora writ or direction’in the nature of mandamus against S.R, 
Das Commissioner, T & CP and’ Ex-officio Secretary Development and 
Planning Department of the Government of West Bengal as also the State 
of West Bengal, calling upon them to withdraw, cancel or recall the said 
resolution dated September 28, 1977 as also the order of the Government 
culminating in. or causing. reduction of in his rank and to forbear them 
from giving effect thereto in any manner. 

14. On this application moved on October 15, 1977 “this Court 
issued a rule in terms of the prayer and there was an interim order restrai- 
-ning the Government until further orders from reducing the post of the 
petitioner to any post inferior to what-he had been holding so long. 

15. The respondents contested the Rule by- filing an affidavit-in- 
opposition affirmed by the said S.R. Das respondent No. 1 on December 
5, 1977. It was stated that the Government resolution dated March 30, 

1964 provided as follows :— 

- (2) The organisation (CMPO) shall function as a Directorate with 

a Principal Director-in-Charge under the control of the Development 
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and Planning (Town & Country Planning) Department of the State 

Goxėrnment......” 
The petitioner in view of the impending retirement of S. Chatterjee Chief 
Engineer CMPO on August 31, 1972 was appointed, while acting as tbe 
Superintending Engineer, CMPO, as its Chief Engineer on adhoc basis on 
the.note of the then Minister-in-Charge and approved by the Chief 
Minister. The appointment was made without reference, to the Public 
Service Commission or following the rules of appointment of the Additio- 
nal Chief Engineer designated as Chief Engineer. The petitioner joined 
as Chief Engineer on August 31, 1972 though his appointment was irregu- 
lar. On October 12, 1972 the post of Executive Director and Chief 
Engineer, CMPO was created and the petitioner was appointed thereto. 
The creation of the post, according to Rules of Business, required Cabinet 
approval which was not there before the creation though after ‘considerable 
time the Cabinet approved the same and the petitioner's appointment 
thereto, but the claim for the status of thé Joint Secretary was not acceded 
to as will appear from the minute of the Cabinet decision (vide extract 
from File No. T & CP/1B-52/72 dated 14.5.73). 


“The cabinet at its meeting beld on the 2nd May, 1973 approved 
the proposal for creation of a permanent: post of Executive Director 
and Chief Engineer under the Calcutta Metropolitan Planning Org- 
anisation in the revised scale of pay of Rs. 2100-125-2350/- and 
appointment of Shri R.N. Mukherjee, C.E.,C M.P.O. thereto.” 

The letter dated November 8, 1976 appointing the petitioner to the said 
post substantively and with effeet from October 12, 1972 was also unau- 
thorised and’ in violation of the Rules of Business and Secretariat 
Manual. 


16. The Public Service Commission West Bengal raised objection 
to the appointment as ‘being irregular and unconstitutional by its letter 
dated October 17, 1974, when its advice was sought for after lapse of 
considerable time as consultation with the Commission was not exempted 
under West Bengal Public Service Commission (ConsnJtation by Governor) 
Regulations, 1955. It was further stated that adhoc appointment could - 
not be confirmed straightway as such course would offend Article 16. 
The Commission reiterated the position by its letter of April 4, 1977 as 
no recruitment rules were framed. 


17. It was admitted that various adhoc works were undertaken by 
the CMPO under orders of the Government. It was denied that the pet- 
itioner was denuded of his powers malafide or wrongfully. It was further 
denied that the resolution abolishing the CMPO was issued out of spite or 
grudge against the petitioner. The resolution, it was said, was passed 
bonafide and in public interest. Further, the method of werking and the or- 
ganisation of the department are matters of executive decision and creation 
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: continuation and -abolition of the post are dictated by policy decis- 
ion and exigency.of circumstances in interest of administration and general 
.pubhe. It was decided by the ‘Government that the staff in the former 
Directorate of CMPO would be working under the Government and the 
post of head of the directorate had become in the context superfluous and 
incompatible with the proposed method of work. 

`*r AB. The pétitioner’s appointment being irregular, apart from the 
abolition of the post of Executive Director and Chief Engineer it 
would have been the duty of ‘the Government to cancel the appoint- 
mentand proceed according to law to ‘all up the post. The Government 
on compassionate grounds however offered to petitioner a post of 
Special Officer (Structural) ia ‘the scale of Re. 1600/-1900/- with 
effect, from the date of abolition of the post of Executive © 
Director ‘and Chief Engineer. It was further stated that there 
were ` seven executing ‘divisions under, CMPO executing different 
works when the petitioner was appointed as “Chief Engineer. Six of 
those divisions had been transferred to CMDA and the transfer of the 
seventh had been deferred on account of pendency of some proceeding. 

‘The Development Commissioner; discharging the: responsibility of the 

“Commissioner, Town and Country” Planning a post kept in abeyance, the 
Platining Adviser and the Minister-in-Charge are in constant contact 
with ‘heads of functional streims and decisions are taken expeditiously 
and imposition of another head’ between high authorities and the 

: ‘stream head will only delay the process of making decisions, apart 
from the question of unnecessary” expenditure. The post for the 
petitioner was created for the reason that he was appointed to equi- 
valent post on the recommendation of the P. 8. C. The petitioners 
appointment “to the post of, Executive Director and Chief Engineer 
beiñg irregular he was not entitled to same rank, status and emolu- 
ments of the said post. The Government has power to create or 
abolish a post in- public interest and decision in respect thereof is 
dictated by policy decision, exigency of circumstances and administra- 

‘tive’ necessity- in public interest. The Petitioner accordingly is not 
entitled to any relief. ` 

19. In his affidavit-in- -reply affirmed on December 12, 1977 the 
petitioner reiterated that the CMPO had been ‘discharging its functions 
regarding development plans since 1964 in various works in areas out 
sidé Calcutta Metropolis, in fact over many district towns of West Bengal, 
The petitioner was appointed substantively in the permanent post of the 
Superintending Engineer and under rules of recruitment laid down by 
P.S.C. for CMPO (annexed to the . affidavit) which are in fact proposed 
rules, it was provided that in the ‘case of vacancy in the post of Chief 
Engineer, the Superintending Engineer would have the right of promotion. | 
It was accordingly denied that the appointment of the petitioner was 

i ’ 


346 ` Rabindra Nath Mukherjee v, S. R. Das [1979 (2} CLI 


contrary to rules and irregular and it was a case of ‘departmental promo- 

tion which was the position accepted by authorities. It was further 

stated that previously there waa one post of Executive Director and 

Chief Engineer. Since 1966 there was a bifurcation of responsibilities of 

the Executive Director and Chief Engineer. The petitioner stated that 

he was given the status of Joint Secretary but- formal order was not issued 

by the Government malafide, though the ‘question . of the i status 
of the petitioner was outside the scope of the present proceedings. 
The petitioner’s removal from service was on account of the reasons 

disclosed by Dr. Ashok Mitra and the respondents were seeking to invent 
one ground or other to achieve the illegal object. 

20. The petitioner further stated that the permanent post of Chief 
Engineer was abolished to redesignate him as Executive Director and 
Chief-Engineer and Ex-officio Joint Secretary of Development and 
Planning Department, for which no reference to P.S.C. was necessary 
which was misled by misrepresentation of authorities though the Commi- 
ssion is merely å recommending body. . It was denied that the petitioner’s 
appointment wasin violation of the rules of business of the Secretariat 
Manual or Article 16 of the Constitution. The petitioner denied that 
he was related to the former Minister of State or himself gave out to be 
so or the impugned resolution abolishing CMPO was: passed bonafide or 
in public interest or was a policy decision of administrative necessity. The 
post, the petitioner was holding was an essential post for coordinating 
activities of seven officers in the immediately lower level and of different 
directorates. The petitioner alone was singled out on-untenable ground 
when he had statutory duties to perform: The petitioner asserted that he 
was drawing a salary of Rs. 2820/- for last four years and he hada claim 
to the post of Executive Director and Chief Engineer and in any „event 
he was to be given asimilar berth with similar scale of pay. Even the 
abolition of the unit which was a cloak to oust the petitioner from service 
could not empower the State Government to reduce the rank and pay of 

‘the petitioner. It was denied that the petition was not maintainable . in 
law. : ž 7 ie 

21. In bis supplementary affidavit affirmed on January 20, 1978 the 
petitioner annexed a copy of the letter whereby it was stated, he was pur- 
ported to be demoted. The letter which was issued by the Government of 
West Bengal in Development and Planning (T & CP) Department under 
Ref. No. 6480-T & CP/C-51/7 dated October 14, 1977 is as follows: 
i NOTIFICATION. 

“The Governor is pleased to appoint Shri R.N. Mukherjee, until 
further orders, as special officer (Structural) in the Town and Country 
Planning Branch of the Development and Planning Department with 
effect from the 28th September, 1977’’.- 

The order further provided that the petitioner would draw pay in the ŝcale 
t 7 * 
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of Rs. 1600-60-1900/- plus other allowances as per rules. The petitioner 
referred to clause 44 of the West Bengal Service Rules which according to 
_ him entitled him to the post which was created as‘result of abolition of the 
post and his salary could noś be reduced. The identity cards issued by the 
_ Government also described the petitioner’s service cadre as ‘‘West Bengal 
Senior Service of Engineers” in which the Chief Engineer is a promotional 
post. The Finance Department Circular No 4997-F of December 5, 1970 
also provided that a person holding a post for over three years would hold 
the officiating post on substantive basis while the petitioner was in the 
post for over five years. The speech of the Dr. Asoke Mitra in the Assembly 
clearly indicated his malice and spite against the petitioner. The Town 
and Country Planning Branch was created by merging CMPO and other 
Town and Country Planning Organisations under a single administrative 
authority so. that CMPO and the said branch were one and the same 
thing. Further since the petitioner was initially appointed through P.S.C. 
and: his posting was by way of departmental promotion following Recrui- 
tment Rules no further consultation with P.S.C. was necessary. The 
Legal Remembrancer also agreed to the petitioner’s confirmation in the 
post of Executive Director and Chief Engineer. These were the addi- 
tional grounds which the petitioner wanted to rely on in support of his 
case together with the documents annexed therewith. 

22.: To this affidavit there was an affidavit by $ R. Das affirmed 
on March 20, 1978 reiterating that the abolition of the post of Execu- 
tive Director and. Chief Engineer CMPO was bonafide and in public 
interest. The petitioner’s appointment to the Chief Engineer was illegal 
and irregular. Inthe identity card the description was obviously a 
mistake as no cadro of service of technical: officers was constituted. 
The allegations against Dr. Asoke Mitra were improper since he was 
not madea party to this proceeding. The Town and Country Planning 
Branch of the Development and Planning Department had under it as 
Units CMPO and Asansol Planning Organisation. It was denied that: 
the old post of Executive Director and Chief Engineer was revived by 
redesignating the Chief Engineer. The Cabinet approved of the creation 
of the post of Executive Director and Chief Engineer but not the 
conferment of the Status of Joint Secretary. The view that the said 
post was a promotional post only was of the officials of the depart- 
ment and was not a decision of the Government. Reference was 
made. to the opinion of the Legal Remembrancer which clearly indicated 
that the appointment of the petitioner to the said post was illegal and 
void under Article 16(1). By another affidavit affirmed on March 20, 
1978 by Paresh Chandra Banerjee - Deputy Secretary of the department 
a correct version of the speech of Dr. Ashok Mitra, which has been 
quoted earlier, was annexed. 


f 23. The petitioner filed a rejoinder by an affidavit affirmed by 
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'him on March 23, 1978 reiterating his atisvatious made in his affidavits. 
` It was claimed that the petitioner belonged to the cadre of the West ” 
Bengal Senior Service of Engineers and a cadre post cannot be abolished 
and: his last post was a promotional one. It was further stated that the 
abolition was arbitrary and the petitioner was not being paid the emolu- 
ments he was last- dřawiog by- illegal and wrongful acts of the. 
authorities. i 

24. The learned Judge on`'a contentions hearing in nia judgment 
under appeal before us came to the following conclusion : 

. (i) The petitioner was granted a permanent status in the cadre 
of Superintending Engineers in the service of the State as will appear 
from notification dated December 31, 1970 quoted earher. 

(ii) The petitioner’s appointment as Executive Director and 
Chief Engineer, though made in an unsatisfactory manner, in view 
of the Cabinet decision of November, 8, 1976 was neither illegal 
nor irregular. 

(iii) The abolition of a post leading to termination of service, 
is not dismissal or removal within meaning of. Article 311 -of the: 
Constitution. 

(iv) The abolition of the post of Executive Director and Chief 
Engineer was not malafide in the facts ånd circumstances of the case. 

(v)~ There was no discrimination in abolition..of the post of the 
head of the organisation while ayers all others as the head stands 
on a different footing. 

(vi) The petitioner was not appointed or confirmed as the Chief 
Engineer in the cadre of the West Bengal Engineering ‘Service but as 
Executive Director and Chief Engineer in CMPO, so that with the 
‘abolition of the creanmationy the petitioner could not claim the status of 
Chief Engineer. ' 

(vii) Since the petitioner was a confirmed Superintending Pacii 
from December 31, 1970 he was entitled to be- provided with similar 
position in CMDA or in any other department of the Government. If 

: the'offered post was commensurate with his position as Superintending - 
Engineer since 1970, no further action need be taken. But if it was 
not so, the Government was directed to place the petitioner in a 
proper position. With these directions the Rule was eischarged: This . 
appeal as already stated is against this decision. 


25. Mr. Panja learned counsel appearing for the petitioner has 
contended that a permanent postunder the Government where a Civil” 
servant has a lien cannot be abolished and thus terminated except in res- 

. pect of term appointments. The tenure ofa civil servant holding 4 lien on 
“a post it was further contended, is not liable to termination except by - 
way of superannuation, or by way of penalty following enquiry contempla- 
ted under Article 311(2) of the Constitution or by premature retirement 
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under conditions provided in the Rules. ‘He referred to Rule 56 of the 
Fundamental Rules as also Rule 75 of the West Bengal Service Rules, 
1971; both of which provide for the compulsory retirement of a Govern- 
ment séryant after puting in specified years of service. A government 
servant unless otherwise _provided-in the rules regarding premature retire- 
ment is guaranteed of a full tenure of service except where his service is 
terminated by way of penalty in accordance with the provisions of Article 
311(2) and the relevant rules. Such guaranteed tenure of service is a 


‘ unique feature of Government service in public ` interest and does not depe- 


nd on the vagaries of the executive authoryy as otherwise purity in the 
administration free, of bias and political influence cannot be ensured. 

Further a plain reading of the provisions of the Constitution indicates 
that no power has been conferred on the Union or tke State to abolish a 


_ permanent substantive post except term posts as contemplated in Article 


310(2). Such power of abolition of post at the direction of the Govern- 
ment will ‘not. ensure e social justice quien the: Constitution is committed 
to serve. 

26. Article 309 provides ‘for reeruitment: and conditions of service 
of persons serving the Union or the States by Acts of appropriate legisla- 
ture but'the proviso enables the President or the Governor or the delega- 
ted authority to make rules for recruitment and conditions of service until 
provision is made’ by Acts of appropriate legislature in respect thereof. 
Article 310 clause (1) provides for tenure of: office of person serving the 
Union or the State who holds office during the pleasure of the President 
or the Governor as the. case may be. Under-Clause (2) the President or 
the Governor i may enter-into a contract to secure the services of a person, 
not being ‘a member of the defence service or all India service or of a 
civil service, having special qualifications and such contract may provide 
for compensation if before the agreed period that past is abolished or 
the person is required to vacate the post for reasons not connected with 
any misconduct on his part. Both these articles are subject to the pro- 
Visions of the Constitution and thus to Article 311 -which on its terms is 
not subject to the provisions of the Constitution. The pleasure of the 
President.or Governor in respect of holding of office by persons serving 
the Union or the State is thus curtailed by -Article 311(2} so that there 
cannot be dismissal, removai or reduction in rank of persons employed in 
Civil capacities under the Union’ or the State. The contention made in 
its extreme form ıs that there can be no abolition of acivil post leading 


-to. the. termination of -service of the holder thereof except in respect of 


term. appointments under contracts as expiraely mentioned in clause (2) of 
Article 310. 

27. Mr.- Gooptu learned, Goven Pleader appearing for the 

State Government has contended on the other hand that on abolition of a 

permanent post, the incumbent, whether. he. holds such a post in permanent 
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capacity or is confirmed therein or is substantively appointed thereto, 
has no legal right to the post or to remain in service in the post which has 
become non existent by abolition and he is not entitled to any protection 
under Article 311 of the Constitution nor has he any remedy in law. 
He has further submitted that abolition of a post is not removal of the 
incumbent by imposition of any penalty on him and the Government has 
inherent powers to abolisha post provided it isnot malafide or for a 
collateral purpose but in public interest. 

28. Both counsel have referred to authorities which we shall presen- 
tly consider. In (1) Parshottam Lal Dhingra v. Union of India, AIR 
1958 SC 36 in paragraph 12 where it has been observed : 

“The position may therefore, be summarised as follows: In abse- 
nce of any special contract the substantive appointment to the perm- 
anent post gives the person so appointed a right to hold the post 
until, under the rules, he attains theage of superannuation or 18 
compulsorily retired after having put in the prescribed number of years 
of service or the post is abolished and his service cannot be termina- 
ted except by way of punishment for misconduct, inefficiency or 
any other disqualification found against him on proper enquiry after 
due notice to him. An appointment to a temporary post for a 
certain specified period also gives the servant so appointed a right 
to hold the post for the entire poriod of his tenure and his 
tenure cannot be put an end to during the period unless he is, by 
way of punishment, dismissed or removed from the service. Exc- 
ept in those two cases the appointment to a post permanent or tempo- 
rary, on probation or on an officiating basis ora substantive appoint- 
ment to a temporary ‘post gives the person so appointed no right to 
the post and his service may be terminated unless his service has rip- 
ended into what is, in the service rules, called a quasi-permanent 
service.” 

29. Mr. Panja referred to the decision in (2) Moti Ram and 
others v. N. E. Frontier Railway and others, AIR 1964 SC 600 where the 
Court struck down Rules 148(3) and 149(3) of the Railway Establishment 
Code (1959) providing mutual rights to railway authorities and Railway 
employees to terminate the service on notice or salary in lieu thereof, 
as such termination by the Railway, it was held, was removal from 
service attracting operation of Article 311(2). It was observed in paragraph 
27, 29 as follows :— 

“Article 311(2) is intended to afford a sense of security to public 
servants who are substantively apppointed toa permanent post and 
one of the principal benefits which they are entitled to expect is the 
benefit of pension after rendering public service for the period 
prescribed by the Rules. It would not be legitimate to contend that 
the right to earn a pension to which a servant substantively 
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appointed to a permanent post is entitled can be curtailed by Rules 
framed under Article 309 soasto make the said right either ineffec- 
tive or illusory......in a modern democratic state the efficiency and © 
incorruptibility of public administration is of such importance that 

"it is essential to afford to civil servants adequate protection against 
. capricious action from’ their superior authority. In regard to honest 
straight forward and efficient permanent civil servants, it is of utmost 
importance that they should enjoy ‘a sense of security which alone 
can make them independent and efficient. Even if a person is holding 
„a post which does not carry any pension, he has a right to continue 
in service until he reaches the age of superannuation. That is why 
the, invasion of this might inevitably mean that termination of his 
™ service is, in substance, and in law, removal from service. 

In this case, the court referred: to the following observations in Dhingra’s 

case. ' Ë 

“That where a person is appointed substantively to a permanent 
- post in Government service he normally acquires a right to hold 
the post until under the rules he attains the age of superannuation 
or is compulsorily retired and in absence of contract, express or 
implied, or a service rule, he cannot be turned out of his post unless 
the post itself is abolished or unless he is guilty of misconduct.” 

The introduction of contract express or implied in service rule in the above 

extract not found in earlier part of the judgment, according to Motiram’s 

case, was held as not strictly correct, but this decision did not in any way 
disapprove the observations in Dhingra’s case view in regard to abolition 
of post. ae 

l 30. The next decision ‘referred to by the parties is (3) Ni. Rama- 

natha: Pillat v. State of Kerala and another, AIR 1973 SC 2641 where the 

court was considering the service of the Vigilance Commissioner apppoi- 
nted by agreement for a certain term of years or till the incumbent reached 
the age of sixty years. The Government after considering all aspects 
abolished the post before the expiry of the term referred to above. The 

Court observed : 

“The first question which falls for determination is whether the 
government has a right to abolish a post in the service. The power to 
‘create or abolisha post is not related to the doctrine of pleasure. It 
is a matter of Governmental policy. ‘Every sovereign Government has 
this power in the interest and necessity of internal administration. The 

‘ _ creation or abolition of post is dictated by policy decision exigencies 
of circumstances and administrative necessity. The creation, the 
sontinuance and the abolition of post are all decided by the Govern- 
ment in, the interest_of administration and general public.” 

The Court further observed : 

“The power to abolish any civil posti is inherent i in every sovercign 
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Government. This power is a policy decision exercised by the- 
executive. This power is necessary for the proper functioning and 
internal administration of the State......... The termination under 
- Article 310(2) is in cases of contract having specific provisions 
for compensation. Motiram Deha’s case has not abolished the doct- 
rine of pleasure as' embodied in Article 310. Article’ 310 has been 
made subject to Article 311 where termination isby way of puni- 
shment. ~ 
The. court also held that no estoppel could arise against the State i in togara 
to abolition of post. It was observed : 

laane 88 A general rule the dectrine of estoppel will not be 
applied ¢ against the state in its governmental public or sovereign capa- - 
city. An exception however arises in the application of estoppel to 
the State’ where it is necessary to prevent fraud or manifest injustice <. 
The High Court rightly held that the courts exclude the operation of 
the doctrine of estoppel when it is found that the authority against 

` whom estoppel is pleaded hasowe a duty to the public against 
whom estoppel cannot fairly operate. f o 

...... - The High Court rightly held that the _ exigencies of 
administration required alteration in the establishment and creation of 
‘new department. This is a government function and a policy deci- 

` sion. The High Court was correct that there was no reason to hold 
that there was colourable exercise of power by the State...... The right 
to hold a post comes to an end on the abolition of the post which a 
‚Government servant holds Therefore ` a Government servant cannot 
complain ofa violation of Article 19 (1) (f) and Article 31 of the 

- Constitution of India when the post is abolished.” ' 

31. Ina recent decision in (4) State of Haryana v. D.R. ‘Sangar, 
AIR 1976 SC.1199 where the Court was concerned with the abolition of 
the post of the Panchayati Raj Election Officer, Panchayati Raj Depart- - 
ment Haryana and ‘the consequent dispensation of service of the petitioner 
in the post in a substantive permanent capacity, it was observed : 

“Whether a post should be retained or abolished in essentially a 
matter for the Government to decide. As long as such decision is 
taken in good faith, the same cannot be set aside by the Court. It is 
not open to the court to go behind the wisdom of the decision and 
substitute its own opinion forthat of the Government on the point ‘as 
to whether a post should or should not be abolished. ‘The decision , 
to abolish the post should, however, be taken in good faith and “be 
not used as a cloak or pretence to terminate the services of a person 
holding that post. In case it is found on consideration of the facts’ of 
a case that the abolition of the post was only -a device to/ terminate 
the service of an employee, the abolition of the post would suffer from 
a serious infirmity'and would ‘be-liable to be set aside. THe termination 
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‘of a post in good faith and the consequent termination of services of 
the iacumbent-would not attract article 311.” 

The Court reiterated the principles laid down in (3) Ramanatha Pillat’s 

case considered above. 

32. Mr. Panja submitted ‘that the decision in (3) Ramanatha Pillai’s 
case was in respect ofa term appointment-and accordingly observations 
made ‘therein have ‘no relevance to cases of ‘persons holding permanent 
posts in the Government as in the instant case. The service undoubtedly 
in this cited case related to a. term: appoiotment, but observations and 

. propositions of law laid down therein are of general application as is 

- obvious from the above quotations and even obiter dictum of the Supreme 
Court relating’ declaration. of law even if it be only by the way has to be 
Tespected under Article 141 though statements on matters other than law 
have no binding’ force as -observed in (5) Municipal Commitiee 
Amritsar v. Hazara Singh, AIR 1975 SC 1087 (para 4). Mr. Panja 
further submitted -Sangar’s: case also _was not concerned really 
with a permanent post ^so that observations therein for similar 
reasons should have’ no binding force. This contention, as it 
appears, is not correct since . the incumbent was in a permanent post with 
a: suspended lien in. his former. post- under the alsa and the propositions 
of law-cited are unequivocal. 
~ m 33. Even so Mr. Panja contended that where there is no provisions 
express or implied in the Constitution for abolition of, a permanent 
substantive civil post in the Union or the’ State, the Court should not 
import the power of. abolition in the executive of a permanent substan- 
tive- post: in. the. Government. Conferment of- such power by judicial 
interpretation will undermine the security of service of the members of 
defenée or civil services of the Union and the States and make them 
subservient to the vagaries and caprices of thè executive in furtherance of 
their self interest which thus obviously. will be inimical to public 
interest. 

Í 34.. Article 310 clause 0) as` we have seen provides that a 
person in the civil or defence service of the Union or the’ State holds 
‘office during the ` pleasure of the President’or the Governor. The 
provision in respect of a Government servant holding the office during 
the pleasure of the President or the Governor: has deep import and signi- 
ficance and cannot be accepted as words simply introduced from the British 
concept without any purpose. The implication appears to be that a person 

i “holding office in the Civil or defence service of the Government will hold 

‘the officé so long as such office is considered necessary and not redundant 

in public interest. If for any reason a post becomes superfluous, redu- 

ndant or. unnecessary it cannot be said witheason or in public interest 
that such office will have to be continued tillthe holder of the office 
reaches: the age of superannuation and the government has no power to 
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streamline its administration. It is also to be noted that this article 310 
clause (1) is concerned with the office held by a public servantand not 
with the public servant whose service may be terminated by way of pen- 
alty without in any way touching the existence of office held by such 
person. 

35. This article 310(1) however is subject to the express provisions 
of the Constitution of articles which provide for the tenure of office of 
the holders of high offices who thereunder hold office according to pro- 
visions thereof and not on the pleasure of the President or the Governor 
as the case may be. The articles are Article 124(1) and (4) —Supreme 
Court Judges, Article 217(1) and (2) —High Court Judges, Article 148- 
Comptroller and Auditor-General of India and Article 324-/Chief Election 
Commissioner. Article 310 (1) is also subject to the provisions of Article 
311(1) and (2) which curtails the pleasure of the President or the Go- 
vernor to the extent provided therein. Under clause (1) a dismissal, 
removal or reduction in rank of persons employed in civil capacities under 
the Union or the State cannot be made by an authority subordinate to 
that by which he was appointed. Clause (2) provides that there cannot 
be dismissal removal or reduction in rank of such person except for 
misconduct by way of penalty established in an enquiry held for the pur- 
pose following a procedure laid down therein or in the rules of service 
Providing similar procedure. This is subject again to the provision that 
such enquiry againeta person need not be held when on ground of mis- 
conduct there is a conviction on eriminal charge, or when for some rea- 
sons recorded by the disciplinary authority it is not reasonably practicable 
for him to hold such enquiry or when the President or the Governor is 
satisfiéd that in the interest of State it is not expedient to hold such enq- 
uiry. Article 311(2) relates to the holder of an office and not to the office 
itself, so that while a person’s service may be terminated by the discipl- 
inary authority under provisions of Article 311(2) the office he held 
continues-to be filled up again according to rules of recruitment. Abolition 
of a post which is not by way of penalty on the holder thereof does not 
thus attract Article 311(2). ; 

Though the power of abolition of a. post in entirely a deci- 
sion of the Executive which a Government possegies as a soVereign 
authority courts have imposed conditions in the exercise of that power 
so that such power must be exercised bonafide. Though’ it is not 
for the court to examine the wisdom of the executive in regard to the 
Tetention of abolition of a post, and substitute its decision for the one 
of the Government, even so the order will come under judicial 
security if it appears that the power has not been exercised bonafide 
but for some collateral or oblique purpose. As has been laid down in 
Sangar’s case, the decision to abolish a post must not be a cloak 
or pretence to terminate the services of the person holding the post. 
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Ef on consideration of facts of a case, it appears that abolition 
was malafide or for oblique purpose it-will be struck down as un- 
constitutional and an abuse of power by the Government. 

The position thus appears to be as follows :— 

(i) In absence of a contract of term service a person in 
substantive appointment toa public service or posts in connection 
with the affairs of the Union or a state holds office during the 
pleasure of the President or the Governor as the case may be until 
under the rules of service he attains either the age of superannua- 
tion or is retired earlier than the date of superannuation. (ii) The 
pleasure of the President or the Governor as the case may be 
exercised by abolition of the’ post found redundant or otherwise 
unnecessary but such abolition must bein good faith and in public 
interest. (ii) When the abolition of a post is bonafide and in 
public interest, it is not open to the court to go behind the wisdom 
of the decision of the executive and to substitute its own opinion 
in respect thereof. (iv) The decison to abolish a post taken in 
good faith and in public interest and consequent termination of 
service of the holder thereof does not attract Article 311(2) of the 
Constitution. 


36. It has now to be examined if the abolition of the post was 
bonafide and in public interest. Mr, Panja has submitted that the decision 
to abolish CMPO was made on the very day the Minister made ‘his vitriolic 
‘attacks on the previous Ministry as also on the petitioner as if he gave out 
that he was a relative of the then Minister-in-Charge obviously to gain 
unfair advantage for himself though in fact on the evidence before us it 
appears that he was not such relative and never gave out to be so. It was 
submitted that while the entire personnel of the CMPO was absorbed in 
the Town and Country Planning Branch of the Development and Pla- 
nning Department the petitioner alone was left out by way. of gross dis- 
crimination with the ulterior motive to deprive him of the post be had 
been given on sheer merit and had been holding for years with repute and 
without any complaint on his performance while his services had also 
been utilised till abolition in manifold planning activities of the Govern- 
ment in various spheres outside the sphere of activity of CMPO as would 

be evident fromthe mass of documents produced by affidavit evidence. 
Mr. Panja referred to the decisions in (6) Lawrence D’Souza v. State of 
Bombay, AIR 1956 SC 531 where in respect of order of detention, it was 
held that on proving want of bonafides in addition non-application of 
mind is to be established. In (7) S.D.S. Srivastava y. Union of India 
& another, AIR 1974 SC 338, it was held that the order abolishing a post 
having-been passed with an oblique motive was not bonafide so that it 
could be ignored. The impugned abolition, it was contended, was with- 
out any application of mind, and made with the oblique motive as 
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indicated in the speech ‘on untrue assumptions and in any event was . 
discriminatory. ` 


37. CMPO by the resolution of the Government of March 30, 
1964 was made a Directorate under the control of the Development and 
Planning (Town & Country Planning) Department of the State Govern- 
ment and it had been functioning since then as such Directorate. The 
resolution dated September 28, 1977 recited that as CMDA was since esta- 
blished with the responsibility for development of the Calcutta Metro- 
politian District and preparation of,plans for development of areas outside 
Calcutta Metropolitan District was to be undertaken in the Town and 
Country Planning ‘Branch of the Development and Planning Department 
continuation of CMPO was no longer considered necessary. It has 
been stated that out of the seven executing divisions under CMPO;>six 
divisions had already been transferred to CMDA and one was then retai- 
ned in view of a pending litigation and-the procéss of liquidation CMPO 
had long started even before the present Government came in power. 


38., In fact, as pointed out by Mr. Goopti, the’petitioner also 
admitted the transfer of these divisions of CMPO to CMDAas having 
made been before his confirmation on November 8, 1976. The petitioner 
even by his letter of October 8, 1977 referred to the abolition of CMPO 
and the office of EC & CE and prayed for being. provided with a post of 
equivalent scale and status suggesting the designation as | ‘‘Director, 
Planning and Chief Engineer, T. & CP Branch.” On these facts and in 
the attending ‘circumstances, particularly when it is common knowledge 
that the CMDA is planning and executing various development schemes 
in the Calcutta’Metropolitan District (and the factual abolition of CMPO 
is not disputed), we are uaable to hold thatthe abolition of a vast 
organisation like CMPO with about 1000 personnel and the transfer of 
its work to the CMDA (So far as Calcutta Metropolitan District is conc- 
érned) and to the Town and Country Planning Branch (so far as the other 
areas of the State are concerned) along with the CMPO’s personnel, was 
malafide or done with the oblique motive simply for the purpose of 
depriving the petitioner of his post. 


39. As a corollary, itis obvious that it is no longer possible to 
continue the appointment of the petitioner as the Executive Director and 
Chief Engineer of CMPO since CMPO is no longer’ in existence. The 
petitioner has contended that his service should have been continued as 
the technical head of the merged unit, since his service was also under 
the Town and Country Planning Branch of the Development and Planning 
Department of the Government in the cadre ‘of West Bengal Senior 
Service of Engineers. It however appears:that no cadre or service of 
technical officers has- been constituted and there is no cadre or service of 
West Bengal Engineers as such constituting a stream of -a senior and 
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Other service of the engineers in the State. It further appears that diffe- 
Tent departments or directorates of the Government have separate 
cadres or service of engineers, some constituted under Rules framed under 
the proviso to Article 309 like, to cite as illustration, Engineering Services 
(Civil) of Public Health Engineering Directorate under the Department 
of Health ; Engineering Services (Civil & Mechanical Wings) of the Agr- 
iculture and Community Development Department, Engineering Services 
(Civil Engineering Wing) under the Department of Irrigation and Water- 
ways. Public Works Department has also its cadre of service of engineers 
under rules framed long before Article 309 of the Constitution came 
into force on January 26, 1950 which being adopted and observed by the 
State has also the force.of law as held in (8) Amarjit Singh v. State of 
Punjab, AIR 1975 SC 984 (para 8). These rules, as it appears, provides 
for a category of Service known as West Bengal Senior Service of Eng- 
ineers in respective directorates or departments consisting of posts of Chief 
Engineer, Superintending - Engineers and Executive Engineers. These 
rules also provide for recruitment to these posts as also the terms and 
conditions of their service. 


40. It will also appear from the notes of file No. T & CP/3E-82/ 
72 It dated August 26, 1976 that the engineering posts under the CMPO 
till the material time had not been included in any existing service or 
cadre of the Government so that the petitioner can have no automatic 
claim for the post of the Chief Engineer in any other senior service of 
engineers of a Directorate or Department. Even so, when the entire 
personnel of the erstwhile CMPO has been absorbed in the Town and 
-Country Planning Branch of the Development and Planning Department 
even if the post the Executive Director and Chief Engineer of CMPO was 
abolished, the petitioner could not claim an office as the technical head of 
the unit as there is no case that a technical head of the merged unit had 
been appointed by the Government or such post has been retained or 
created. In the affidavit-in-opposition on behalf of the respondents, there 
is an averment that the work done by the CMPO is being done in cons- 
ultation with the Development Commissioner (for the Town and Coun- 
try Planning Commissioner then vacant), the Planning Adviser and the 
Minister-in-Charge of the Department and in such set up the post of any 
other incumbent would be a redundancy. There are no materials for 
our satisfaction that such decision is malafide or not in public 
interest, 


41. The speech made by Dr. Ashok Mitra Minister-in-Charge of 
the Department in the Assembly in so far as it casts aspersions on the 
petitioner lacks in propriety and decorum and is unfortunate, coming 
as it does, from a person holding such: high office since the Government 
servant had no opportunity to rebut the allegations which undoubtedly 
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. had no basis and pariealariy when a Government servant could reasona- 

bly expect protection from the Minister unless undeserved against attacks 
from others. The speech however does not refer to the abolition 
of the CMPO which was the result of policy decision taken as 
‘we were told, before the Present Government assumed office but 
refers to.the abolition of the post which was a resultant and inevitable 
consequence. of the abolition of CMPO. In view of the case which the 
State Government has made in this Court, it- however appears to us that 
the Minister’s Statement , was nota correct disclosure of the relevant facts 
involved, i : . ; 


42. We have seen that the Government has the right to abolish a 
post in interest of public. CMPO was abolished as a result of the Gove- 
rnment decision in public interest as averred ‘and its personnel was 
absorbed in the Town and Country Planning Branch of the Development 
Planning Department. The petitioner’s post as the Executive Director 
and Chief Engineer of CMPO became incompatible in the new set up 
though he'might be entitled to be- posted as the technical Chief of the 
transferred unit if such post was retained in the new setup. Since this 
was not done, and no such post is existing and would be redundant accor- 
ding to the Government, the petitioner cannot claim such post which 
was never in existence, retained or created. ,As the decision in- these 
matters is-of the Government as & matter of policy, itis beyond the 
power of the Court to direct the Government to create such post to 
accommodate the petitioner and post him in such office. i 


43. The question now for determination is as to the relief ~ the. 
petitioner is entitled to inlaw. This requires the survey of the petitioner’s 
service during the course of relevant years to determine his status. As 
we have seen the petitioner was appointed on the basis of advertisement and 
selection by the Public Service Commission, as Structural Engineer on ' 
April 3, 1965 and was redesignated on August 1, 1968 as Superintending 
Engineer of CMPO until further orders and thereafter as Chief Structural 
Engineer vide order of November 8, 1976. On December 31, 1970 the 
petitioner was declared to be in service with permanent status in the 
post of Superintending Engineer under CMPO until further orders. This 
ad hoc appointment it appears was on the basis of the recommendation 
made by Minister of State-in-charge of the department and the Chief 
Minister approved of the same on April 25, 1972. The petitioner assumed 
the office as the Chief Engineer CMPO on August 31, 1972 until further 
orders on- retirement of the existing incumbent. The petitioner was there- 
after appointed the Executive Director and Chief Engineer of CMPO by 
order dated October 12, 1972. This temporary post it appears was created 
by the Government Memo, No. 7104-T & CP/1E-52/72 in lieu of. the 
post of the Chief Engineer which is as follows :— 
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E GOVERNMENT OF WEST BENGAL 
DEVELOPMENT AND PLANNING (T:& CP) DEPARTMENT. 
18, Rabindra Sarani, Cal. 1. 

No. 7104-T & CP/1E-52/72.. Dated the 12th October, 1972. 
From : Shri J. C. Sen Gupta J.A.S., Commissioner, 
T & CP Ex-Officio Secretary to the Govt. of West Bengal. 
To: The Accountant General, West Bengal, 
‘ Treasury Buildings, Cal. 1. 
Sir, 

I am directed “by order of the Governor to State that a 
temporary post of Executive Director and Chief Engineer under 
Calcutta Metropolitan Planning Organisation, created with effect from 
the 2nd January 1962 in Govt. Order No. CMPO/499/2-33/61 
dated the 29th December, 1961 was retained upto the 31st May, 
1966 in Govt. order No. T & CP/11439/1E-106/64 dated the 14th 
October, -1965. The post was abolished with effect from the ist 
June, 1966. It is now considered essential to revive the said post 
of Executive Director and Chief Engineer, Calcutta Metropolitan 
Planning Organisation “in lieù of the existing permanent posts of 
Chief Engineer, Calcutta Metropolitan Planning Organisation and 


Director, CMPO and Dy. Secy. T & CP Depts. in the interest of 
work. 


2. The Governor is, therefore pleased to sanction the crea- 
tion of a permanent post of executive Director and Chief Engineer, 
. Calcutta Metropolitan Planning Organisation.“.,....” 

44. The Cabinet: took into consideration the question of revival 
and creation of the permanent post of the Executive Director and 
Chief Engineer and decided at its meeting dated May 2, 1973, the 
‘creation of the permanent,post of Executive Director and Chief 
Engineer under the CMPO and the appointment of the petitioner 
thereto. The Public Service Commission raised an objection to the 
said appointment being confirmed straightway since there were no 
rules of recruitment and it would otherwise offend Article 16. The 
matter was referred to the Legal Remembrancer on two points whether 
(1) the petitioner’s appointment as Executive Director and Chief 
Engineer could be looked upon as regularised one and (ii) he could 
be confirmed in that post without reference to any recruitment rules 
- and without consulting the P.S. C. The Additional Joint Legal 
Remembrancer by his note dated September 21, 1976 was of the 
opinion that the said post was not covered: by exemption of Regula- 
tions 5 or 6 of the West Bengal Public Service Commission 
(Consultation by the Governor) ‘Regulation, 1955 and Recruitment 
Rules for the post were required to be framed. He had further said 
that the said post was not a mere redesignation of an old and 
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existing post of the Chief Engineer for if that were so, there would 
have been nø necessity for creating the new post. The Additional 
L. R. further was of opinion that the appointment of the petitioner 
as Exectitive Director and Chief Engineer could not be looked upon 
as the regularised one and he could not be confirmed without reference 
to any Recruitment Rules and without consulting the P. S. C. 
Accordingly he agreed with the similar views expressed by the Finance 
Department, P. S. C. and the Administrative Department. 

The Legal ‘Remembrancer by his note of September 22, 1976 
thereon observed as follows :— 

“I agree. The point No. 1 will be answer in nagative and the 
point No. 2 in the affirmative.” 

The reply to point 2seems to be inconsistent with the general agree- 
ment as indicated in the earlier part of his note. Bethatas it may, 
it appears that the then Minister-in-Charge Mr. B. N. Sen endorsed 
the following office note by puting his signature thereto on November 
8, 1976 the note is as follows :— : 

“MIC (Minister-in-Charge) may kindly see the clearance of 
the Vigilance Commission (PUD) in respect of the confirmation 
of Shri R. N. Mukherjee EDCE. In this connection L. R’s view 
at Q at NSP 8 ante may be seen to the note 2at NSP 5 ante. 
L. R’s views are in favour of confirmation. In this circumstances 
confirmation may be approved waiving period of probation for 
one year as, he has already been working as EDCE since his date of 
appointment as EDCE on 12.10.72. vide notification mentioned in 
X’ on NSP 2 ante (notification No. 7105/T&CP/1E/52/72 dated 
12.10.72. L. R’s recommendation and opinion may be seen at ‘Z’ 
in NSP ante. 

Sd/. S. Choudhury, 12.11.76 

Sd/. B. N. Sen, 8.11.78 
On the basis of this letter of confirmation was issued on November 
8, 1976 which is quoted earlier. 


45. Counsel of parties have been at pains to establish the 
status of the petitioner favourable to their respective cases. Accord- 
ing to Government there could be or was no confirmation of the 
petitioner in the post of Executive Director and Chief Engineer in 
CMPO as there was in fact no confirmation and in any event there 
was or could be no legal or valid confirmation in absence of Cabinet 
approval and of consultation with the Public Service Commission 
and of rules consistent with Article 16. Such confirmation even if made 
will not be in accordance with law and thus be deemed non-est. 

46. From the file as pointed” by the learned counsel for the 
petitioner, the appointment was with the approval of the Cabinet 
and confirmation thereto was by the Mi§nister-in-Charge. Courts 
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attention was drawn to Rule 8(2) of Chapter X of the Secretariate 
Manual which provide for the approval of the Cabinet when the 
recommendation of the Public Service Commission is not acceptable 
to the Minister-in-Charge. Under Rule 11 of the Rules of Business 
framed under Article 166(3) all matters referred to in the second 
schedule should be considered at a meeting of the Cabinet and item 
26 of the Second Schedule is about ‘proposal for appointment incon- 
sistent with the recommendation of the Public Service Commission.” 
“According to the petitioner, only- appointment in a post is to be 
referred tothe Cabinet under item 26 of Schedule II and not con- 
firmation therein. 


47. It has been said that appointment if it is intended to be substan- 
tive and permanent should have under the rules indicated above the cabi- 
met approval. Ifanad hoc appointment isto be converted to permanent 
and substantive appointmen¢ as here the approval of the cabinet, it is 
said, is imperative and absence thereof, in view of the opposition of the 
Public Service Commissien consultation with whom was not exempted 
under the Regulations is fatal to confirmation. 


' 48. Apart from the procedural aspect it appears that no rules for 
recruitment in the substantive post of Executive Director and Chief En- 
' gineer CMPO has been framed either under Article 309 proviso or 
under Article 162 the power whereunder has not been abridged by Arti- 
cle 309 as held in (9) B.N. Nagarajan and others v. State of Mysore and 
others, AIR 1966 SC 1942 (para 5). As was said in (10) Krishna Chandra 
Nayar y. Chairman Central Tractor Organisation and Ors., AIR 1962 SC 
602, the fundamental right to citizens guaranteed by the Constitution 
under Article 16 is not only to make an application for a post but the 
further right to be considered on merits for the post. Any act of confir- 
mation of an incumbent in a post without advertisement and rules of service 
' framed by the Government according tothe above decision, may amount 
to deprivation of the right under Article 16 which guarantees equality of 
opportunity to citizens in public employment and as such would be void. 
In B.N. Nagranjan’s case it was further observed that if the Government 
advertises the appointments and lays downs conditions of Service without 
making rules in that behalf under proviso to Article 309, there would be no 
breach of articles 15 and 16. In (11) State of Punjab v. Jugdip Singh, AIR 
1964 SC 521 it bas been observed that where a government servant has no 
right to the post or toa particular status, though an authority under the 
- Government acting beyond its competance had purported to give that per- 
son a status which it was not entitled to give he will not in law be dee- 
med to have been validly appointed to the post or given that particular 
status. 


~ 
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49.-We have noted i in the immediately foregoing paragraphs the respec- 
tive contentions of the -parties in respect of the petitioner’s appointment 
as EDCE of CMPO and his confirmation in the said post. Since we have 
already come to the conclusion on the basis of the Supreme Court’s jud- 
gments noted above that the abolition of the post, on the facts and in 
circumstances of the case, was not made malafide or with any oblique 
motive we refrain from expressing our views on these issues. 


50. We have seen that the petitioner was appointed the Superin- 


tending Engineer in the CMPO and was declared to bein service with - 


permanent status in the post of Superintending Engineer under the CMPO 
with effect from July 24, 1970 in terms of Rule 4(1)(b) of the West Bengal 
Services (Temporary and Quagi-Permanent Service and Service with 
Permanent Status) Rules, 1967 which- was made effective from July 9, 1967. 
The petitioner thereby acquired the Hen in the said post and it is no party’s 
case nor are there any materials to hold that such lien ever ceased to 
exist. The lien accordingly subsisted all through, and,-even it may be 
assumed that such lien was suspended during the period as the petitioner 
held the office of the Chief Engineer and later of the Executive Director 
and Chief Engineer in CMPO which in absence of Rules cannot. be said 
to be a cadre post.- The lien in the post of Superintending Engineer in 
the CMPO continued or revived as. soon as the post of EDCE in CMPO 
was abolished. The petitioner accordingly was entitled to suitable fixation 


-in the Government on the basis of the resolution of the Government 


dated September 28, 1977. S 

51. We may refer to the order of the Government dated August 
9, 1977. mentioned by the petitioner in support to his contention where- 
by for the purpose of West Bengal Services (Classification, Control and 
Appeals) Rules 1967, all posts in the CMPO were to be deemed within 
-the Secretariate Department namely Development and Planning (Town and 
Country Planning) Department. This order mérely provides that the 
employees of CMPO, though they are not otherwise within the Develo- 
pment and Planning Department of the Government, will be deemed to 
be so for the purpose of the disciplinary proceedings under the Rules. 


. 52. The resolution of the Government dated September 28, 1977 
abolishing CMPO and also abolishing the post of EDCE, CMPO, provides 
that-all other posts in the CMPO were to be deemed as the posts in the 
Town and Country Planning Branch of the Development and Planning 
Department of the Government. The petitioner’s post accordingly as 
Superintending Engineer ‘CMPO is to be deemed to be a post in the said 
Department of the Government and he is entitled as of right to suitable 
fixation on that basis. It would not and could not be an act of grace or 
on compassionate grounds that the petitioner was offered the post since 
the petitioner had the legal right to such fixation. ‘ 
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' 53. The petitioner eoneeneetet his attack on the resolution of the 
Government abolishing the CMPO and the discriminatory nature of the 
transfer of the personnel of CMPO to the Development and Planning 
Department of the Government excluding its EDCE. We have not been 
addressed at all if the post offered to the petitioner is not equated to 
the status of Superintending Engineer CMPO. We presumed it to be so 
and. if otherwise this judgment will not preclude .the petitioner to have 
his appropriate rights to suitable fixation. We desire that in view of the 
qualifications and the performance of the petitioner while ia the service 
of the CMPO the Government should consider the petitioner in accorda- 
-nce with law in respect of ‘the appointment as the technical chief in its 
projects undertaken and to be ‘undertaken by it if such post is created 
hereinafter. 


54. The appeal in the premises subject: to the above observationa 
is dismissed without any order as to costs in the circumstances. 
3 Mitra, C. J.: I Cate 

S.P.T. 


[ CIVIL APPELLATE JURISDICTION ] 
~ Before Mr. Justice Murari Mohan Dutt dnd Mr, Justice 
Ram Krishna Sharma 

: Decision : July 5, 1979 
Bini Coal. Co. Ltd >... ais Plaintiff/Appellant 
Versus 
' Union of India Ae nails aes Defendant/Respondent* 
Railways Act, sec. 80— ‘Does it override sec. 20 of the Code of 

Civ Procedure regarding jurisdiction for institution of a suit. 


‘Plaintiff instituted a suit in Alipore Court against Union of India, 
having. its office at Garden Reach: for compensation for short delivery 
- of goods which were booked at Burnpur to be carried to Chinakuri, 
Defendant raised objection as to the jurisdiction of the court. Judge 
at Alipore Court decided ` that in. view of sec. 80 of the Railways 
Act he had no jurisdiction to try ‘the suit and: fhe directed return of the 
plaint for presentation to propa court. Plaintiff then Apper to the 
High Court. . 

HELD: , Under sec. "80. of the Railways Act a sult can be insti- 
tuted in a court having jurisdiction over the -place at which the goods 
were delivered for carriage ər in the court having jurisdiction over the 
place in which the destination station lies. But sec. 50 of the Railways 
Act does not override the ‘provisions of sec. 20 of the Code of Civil 
Procedure under which a suit can be instituted in œ~ court within the 


'* Appeal from original Order no. 765 of 1 974. 
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local limits of whose jurisdiction the defendant resides or carries on 
business or works for gain. Defendant South Eastern Ratlway carries 
on business at Garden Reach within the jurisdietion of Alipore Court. 
The suit was therefore rightly instituted there as per provision of sec. 20 
of the Code of Civil Procedure. In addition to the forum where the 
suit can be ‘instituted as per sec. 20 of the Code of Civil Procedure 
the same can be instituted in other forums under sec. 80 of the Railways 
Act (Para 6) 
Case referred to :— i 
(1) Ratna” Kania Dutta 7. The Secretary to the Goyt. of Assam 
(P. W. D.—R & B.) Assam, Shillong, AIR 1971 A &N 69 

R. P. Bagchi, Snehansu Sekhareswar Roy, Miss Nandita Ghose 
and Satyabrata Guha Thakurta wok a for Appellant 
No one jx for Respondent 


The judgment of the Court was as follows :— 


Dutta, J.:- The plaintiffs, who are the appellants before us, feel 
aggrieved by order No. 13 dated December 19, 1978 of the Subordinate 
Judge, Sixth Court, Alipore whereby he came to the finding that he had on 
-territorial jurisdiction to try the suit and, accordingly directed the return 
of the plaint for presentation to the proper court. 

2. The plaintiffs instituted the said suit for the recovery of a sum 
of Rs. 28863/-on account of compensation for short delivery of goods. 
The case of the plaintiffs was that the a consignment of 423 pes. of M.S. 
Black Plain Sheets was booked at Burnpur by the Indian Iron and Steel 
Company Limited for carriage by the railway to Chinakuri. The plaintiff 
No. 1 was the owner and the endorsed consignee for valuable considera- 
tion in respect of the consignment. At the destination station the consig- > 
nment was delivered witha shortage of 413 pcs. of the above Sheets 
and, accordingly, the plaintiff No.1 sufferred a loss to the extent of Rs. 

' 28863/- and odd due to total negligence on the part of the railway 
administration, The consignment was covered by the policy of insurance 
issued by the plaintiff No. 2. The plaintiff No. 1 preferred the claim 
on the plaintiff No. 2 and the latter had paid the claim to the respondent 
No. 1 in cosequence whereof and on the basis of the letter of subrogation, 
the plaintiff No. 2 became entitled to recover compensation from the 
defendant for the loss caused as aforesaid. 

3. In paragraph 14 of the plaint, it has been alleged that the 
cause-of-action for the suit arose at the delivery station but since the 
head office of the South Eastern Railway is at Garden Reach, ‘Calcutta, 
within the jurisdiction of the court of the Subordinate Judge, the suit 
was filed i in that court. 

4. Thedefendant, Union of India representing the South Eastern 
Railway raised in its written Statementa preliminary objection to the 
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territorial jurisdiction of the court of the Sub ordinate Judge to try the suit 
and, accordingly, the learned Subordinate Judge framed an issue being issue 
No. I relating to the question of territorial jurisdiction. The learned 
Subordinale Judge came to the finding that in view of Sec. 80 of Indian 
Railways Act, he had no terrrttorial jurisdiction to try the suit. In 
that view of the matter, he passed the impugned order directing return 
of the plaint for presentation to the proper court. Hence this appeal. 
5. The only question that is involved in this appeal is whether the 
court below has territorial jurisdiction to entertain and hear the suit. Sec. 
80 of the Indian Railway Act, as amended, provides as follows :— 
‘ “80 Suits for Compensation. A suit for: compensation for lass 
of life of, or personal injury to, a passenger or for loss, destruction, 
damage, deterioration or non-delivery of animals or goods may be insti- 
tuted: (a) if the passenger was or the animals or goods were booked 

> from one, station to another on the railway of the same railway adm- 
Inistration, against that railway administration, (b) if the passenger 
was,or the animals or goods were booked through over the railway 
of two or more railway administrations, against the railway administ- 
rations, from which the passenger obtained his pass or purchased his 
ticket or to which the animals or goods were delivered for carriage, as 
the case may be or against the railway administration on whose railway 
the destination station lies or the loss, injury, destruction, damage or 
deterioration occurred ; and, in either case, the suit may be instituted 
in a court having jurisdiction over the place his ticket or the animals 
or goods were, delivered for carriage, as the case may be, or over 
the place in which the destination station lies, or the loss, injury, ĉe- 
truction, damage or deterioration occurred”. 

6- Under Sec. 80 a suit for compensation can be instituted inter 
alia in a court having jurisdiction over the place at which the goods were 
delivered for carriage or in the court having jurisdiction over the place 
in which the destination station lies. It was the contention of the defen- 
dant that in view of Sec, 80 the suit should have been instituted either in 
the court having jarisdiction over the place where the goods were delivered 

_for carriage or in the court having jurisdiction over the place where the 
destination station is situate. The court of the learned Subordinate 
Judge has admittedly, no jurisdiction over those two places. The question 
that arises is whether Sec. 80 ‘of the Railways Act either expressly or by 
necessary implication overrides the provisions of Sec. 20 of the Code of 
Civil Procedure under which a suit can be instituted in a Court within 
the local limits of whose jurisdiction the defendant actually and volunta- 
rily resides or carries “on business or personally works for gain. Itis not 
disputed that the defendant, namely, the Union of India owning the 
South Eastern Railway carries on the business of such railway at the 
head quarters of such railway at Garden Reach, within the territorial 
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jurisdiction of the court of the learned Subordinate Judge. The suit 

was, therefore, rightly instituted in the court below, as per the provision 

of Sec. 20 ofthe Code of Civil Procedure. -The learned Subordinate 

Judge, however, took the view that Sec. 80 of the Indian Railways Act 

overrides the provision of Sec. 20 of CPC and that, in any event, as the 
Indian Railways Act isa special Act, the forum for the institution of the 
suit, as laid down in Sec. 80 should prevail over Sec. 20 of the Code of 
Civil Procedure. Weare however, unable to subscribe to the views of 
the learned Subordinate Judge. Sec. 80 of the Indian Railway Act does not 
either expressly or by necessary implication repeal or override the provi- 
sion of Sec. 20 of the Code of Civil Procedure. Indeed it is quite clear 
that in addition to the forum where the suit can be instituted as per Sec. 
20 of the Code of Civil Procedure the same can also be instituted in 
other forums under sec. 80 of the Indian Railways Act. See. 20 is 
not inconsistent with or repugnant to the provisions of Sec. 80 and there 
will be no difficulty for the two provisions to ‘exist simulteneously. The 
view which we take finds support from a Bench decision of the Assam 
and Nagaland High Court delivered by Goswami, C.J. (as His Lordship 
then was) in (1) Ratna Kanta Dutta v. The Secretary to the Govt. of 
Assam (P.W.D. (R&B). Assam, Shillong, AIR 1971 A &N 69. In our 
opinion, the learned Subordinate Judge committed an error of law in hold- 
ing that be had not the territorial jurisidiction to entertain and hear the suit. 


7. For the reasons aforesaid, the order of the learned Subordinate 
Judge is set aside and the case is sent back to him with a direction to disp- 
ose of the same in accordance with law. 

This appeal is allowed, but there will be no order as to costs. 

Sharma, J. :—I agree. 

P. R. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Sabyasachi Mukharji 
Decision : June 28, 29, 1979 
M/s Piyali Pictures & Anr. E .. Petitioners — 
i Versus 
State of West Bengal & Ors. .. Respondents* 
Constitution of India, Arts, 14 and 16~ Whether | violated— Was 
there denial of equal opportunity and equality of treatment—Whether 
grant was made arbitrarily and malafide—When delay disentitles 
relief. 
Respondent Government by Notification through a newspaper - 
invited tenders for selection of distributor of its film ‘“Ganadevata’’. 


* Matter No. 245 of 1979 / 
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Petitioners duly ‘submitted a tender in the prescribed form, their 
tender was the lowest. Respondent No.4, also submitted a tender. 
Petitioner’s tender was rejected on 15.1.79 and that of the respon- 
dent No. 4 was accepted by the Government. Petitioners on 6th 
March 1979 filed a suit in the City Civil’ Court and there moved an 
application for injunction whereupon an exparte order of injunction 
was made. On an application by the respondent No. 40n 7th March 
1979, the exparte order of. injunction was vacated. Thereafter on 29th 
March 1979 the petitioners moved an application under Art. 226 of 
the Constitution, contending that the grant of the distribution right 
was made in dn arbitrary manner and actuated by malafide consi- 
deration and though their tender was the lowest it was rejected 
arbitrarily without any reason, that Arts. 14 and 16 of the consti- 
tution have been violated and equal opportunity and equality of 
treatment had been denied and praying that the grant of distribution 
right in favour of respondent No. 4 be set aside. 


HELD: Noone has any fundamental or legal right to obtain 
a particular contract. No Person or citizen has even a legal right 
to obtain a contract merely because his tender was the lowest and 
the Government is not bound legally to accept the lowest tender. 
But the Government being a public body dealing ‘with public funds, 
in rejecting a tender must act reasonably, bonafide and not arbitrarily. 
If in a particular contest a challenge is thrown that the Government 
acted malafide or arbitrarily then, it is upon the respondents to 
Satisfy the court that the Government has acted bonafide as well as 
reasonably and on relevant matertals. ...(Para 9) 

‘When the Government bas borne in mind that the petitioner’s 
offer was lower, has borne in mind the terms which were offered by 
the petitioners and has also taken into consideration the terms offered 
by the respondent No. 4, then it could not be said that the Govern- 
ment had acted without materials or by an unfair procedure when the 
Government was advised by an expert committee. Having regard to 
these factors, the procedure adopted was not unfair and it cannot be 
said on the matertals that there was no consideration of the petitioner’s 
application. .-.(Para 11) 

The action. of the Government was not arbitrary nor malafide. 
There was material upon which the Government could take the decision 
it took. .(Para 12) 

When an application under Art. 226 has been entertained, it is 
not proper to throw it away as not maintainable on the ground of 
delay. But in the instant case because of the lapse of time the respondent 
No: 4 had proceeded to make certain investment and to proceed with 
the distribution of the film, the time that has been taken and the time 
lag taken by the petitioner as well as their seeking remedy in another 
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forum, should be taken into consideration by the court. In the circum- 

stances it is improper to grant relief stopping the distribution by the 

respondent No. 4. «(Para 13) 
Cases referred to :— 


(1) C.K, Achutan y. State of Kerala, AIR 1959 SC 490. 

(2) State of Assam y. Kanak Chandra, AIR 1967 SC 884. 

(3) State of Madhya Pradesh v: Lakshmi Sankar Misra, AIR 1979 SC 
979. i 

(4) Krishna Chandra v. Central Director Organisation, AIR 1962 SC 
602. < 

(5) Barium Chemicals Ltd. v. Company Law Board, AIR 1976 SC 295. 

(6) Minister of National Revenue v. Wrights Canadian Ropes Ltd., 
LR 1947 AC 109. 

(7) E. & C. Lid. v. State of West Bengal, AIR 1975 SC 266. 

(8) Radhakrishna Agarwal v. State of Bihar, AJR 1977 SC1 496. 

(9) H.S. Kohli v. Chittaranjan Locomotive Works, AIR 1979 Cal. 75 

(10) H.S. Kohli vy. Union of Inda, AIR 1978 Cal. 513. 

(11) Mahabir Jute Mills v. Shibban Lal, AIR 1975 SC 2075, 

(12) J. Villangadan v. Executive Engineer (P.W.D.), Ernakulam, AIR 
1978 SC 950. 

(13) Partap Singh v. State of Punjab, AIR 1964 SC 72. 

(14) S. R. Venkataraman v. Union of India, AIR 1979 SC 49. 

(15) Tara Chand v. Delhi Municipality, AIR 1977 SC 567. 

(16) Keder Nath v. State of Punjab, AIR 1979 SC 220 

(17) Kanchanoor Bhaskar Shetty v. State of West Bengal, 1978(2) 


CLJ 166. 
T. K. Biswas kii .. for petitioners 
N. N. Guptoo, Umesh Banerjee and 
Ranjan Deb .. for respondents Nò. 1, 2&3 
Somnath Chatterjee, Tapas Roy and 
Debaprosad Bhattacharyya .. for respondent No. 4 


The judgment of the Court was as follows :— 


The petitioners in this application under Article 226 of the 
Constitution are Messrs. Piyali Pictures, a partnership firm, and one 
Shri Ashim Dutta, a partner of that firm. The respondents to this 
application are the State of West Bengal, Shri Budhadev Bhattacharyya 
the Minister concerned, Deputy Secretary and the respondent No. 4 
Shri Dinesh Chandra Dey, in whose favour the impugned contract 
of distribution has been granted. 

2. The subject matter of challenge in this application is the 
grant of the distribution right of the picture produced by the State 
Government ‘Ganadevata’ based on the well known novel by the 
famous writer late Tarasankar Bandhyopadhyay. It appears that on 
the 8th March, 1978 there was a notification in the Amrita Bazar 
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Patrika inviting sealed tenders from Łona fide film distributors for 
selection as distributor of the State Government’s feature film ‘Gana- 
devata’. The said invitation to tender stated, inter alia, as follows: 

“Wanted Distributor for ‘Ganadevata’ sealed tenders are 
invited from bonufide film distributors for selection as distributor 
of the State Govi’s Bengali feature film ‘Ganadevata’ in Eastman 
Colour, produced under the direction of Shri Tarun Mazumder. 
Selected distributor will be required to bear the costs of prints 
and publicity, preparation of stills, trailers, booklets, etc. Tenders 
should accompany valid and upto date S.T. &1.T. Clearance 
Certificates and R.B I chalan for Rs. 500/- as earnest money 
deposited in favour ofthe Dy. Secretary, I & P. R. Deptt, Govt. 
of West Bengal, Writers’ Buildings’ Calcutta. Details may be had 
from I &P. R. -Deptt, Tenders will be received upto 2P M. and 
opened in public at 3 P«M. on March 21, 1978. (IPR 2083(5)/78). 

Proforma of application and other details to be followed for 
submission of tenders for distributorship of ‘Ganadevata’. 

1. Name of the applicant. 

2. Detailed address. 

t 3. Whether registered with E.I.M.P.A. and Registrar of Companies. 
4. Experience and particulars of films previously dealt with and 
reference. 

5. Present business. 

6. ` Period of distribution right offered. 

7. Region/Regions to which the offer within India relates. 

8. Out-line scheme with detailed budget for pre-release and post- 
release publicity. ; 

9. Whether the applicant would bear the print cost and costs 
for pre-release and post-release publicity including stills, trailors, 
booklets etc. $ 

10 Rate of commission. 

11. Mode of payment of producer’s share. 

12. Other reference considered relevant.” 

3. Pursuant to the said notification on or about the 20th March, 
1978 the petitioner No. 1 duly submitted the tender. In the said tender 
the said petitioner mentioned what it considered to be its experience as g 
distributor and further stated that its average annual turnover from distri- 
bution of Bengali pictures: was more than Rs. 20 lacs. The period of 
distribution offered was 10 years from the date of release or such period 
as the Producers would like them to be appointed and the region was all 
India. So faras forthe budget, a schedule was attached and the rate of 
commission claimed was indicated to be 1 per cent of the building amount. 
The publicity budget indicated certain pre-release and certain post-release 
expenditure and also expenditure’ on booklets. It is not’ necessary for 


370 l Piyali Pictures v. State of West Bengal {1979 (2} CL3 


my present purpose to set out in detail the publicity budget which has 
been set out as an annexure to the tender that was submitted. A totab 
sum of Rs. 30,000/- was indicated as pre-release budget and a sum of Rs. 
1,215/- per week as post-release publicity budget. It was commented 
on behalf of the State Government as well as the respondent No. 4 that 
the publicity offered was, in the context of the importance of the film to 
be distributed, inadequate to meet the proper requirement of proper 
publicity. As I said before, Iam not-concerned here to examine in detair 
these questions. It appears that on or about the 2!st March, 1978 at 
about 3 P.M., according to the petitioners, the tenders were opened in 
the presence of the tenderers and their representatives and it transpired that 
the rate quoted by the petitioner No.1 was the lowest and according to 
the petitioners the tender submitted by the respondent No. 4 did not 
comply with the tender requirements The terms and conditions upon 
which the respondent No 4 submitted its tender would appear from 
the Annexure to the Supplementary affidavit of Shr: Dinesh Chandra Dey 
affirmed on the 7th June, 1979. Inthe said letter dated the 17th March, 
1978 the respondent No. 4 stated, inter alia, as follows :— 

“Jn this connection we may mention to your goodself that we 
feel, itis our bounden duty to co-operate with the present working 
class Government of the State which has come into power after long 
sufferings of the working class people in general during the last several 
years in their endeavour to ameliorate the condition of the common 
people of the State. 

Keeping this spirit of co-operation in mind, we place our services 
at the disposal of the Government for our appointment as distributor 
of the film ‘Ganadevata’ for the whole of India in the manner and 
conditions as may be desired and decided by the Government without 
ary pre-conditions from our side. Please be rest assured that the 
exploitation and exhibition of the picture will be done by us in the 
best manner as possible in the trade. 

Necessary papers as required are sent herewith ” 

So far as the tender form is concerned, apart fiom giving certain experience 
of their past performance the respondent No. 4 stated that the period of 
distribution right was to be fixed as considered by the Government of 
West Bengal and an outline scheme of expenditure as directed by the 
Government of West Bengal was also given. The respondent No. 4 also 

stated in that tender form that the rate of commission was also to be fixed 

as considered by the Government of West Bengal. Thereafter, by a fur- 

ther letter dated 28th July, 1978, the period of distribution was indicated 

to be 74% years from the date of the first release of the picture and the rate 
of commission was indicated to be as follows :— 

“a) 24% upto Rs. 5 (five) lakhs. 

b) 5% from Rs. 5 (five) Lakhs to Rs. 10 (ten) Lakhs. 
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' €) 74% from Rs. 10 (ten) Lakhs to Rs. 15 (fifteen) Lakhs. 


d) 10% from Rs. 15 (fifteen) lakhs to Rs. 20. (twenty) lakhs. 
i (e) . Commission above Rs. 20 (twenty) Lakba may be decided on 
mutual discussion.” aan 


Oa the 3rd July, 1978, the respondent No. 4 further wrote as 
follows - - 


“Apropos the discussion the undersigned had with you in your 
office on the subject noted above, I would inform you that during 
the discussion our intention contained in our letter dated 17. 3.78 was 
- fully explained to you wherein we unequivocally expressed that we are 
desirous of taking the distributorship of the film ‘Ganadevata’ to the 
best interest of public revenue on the terms and conditions to be 
determined by Government. ` í 


_ 4. During discussion, we were advised to offer our terms etc. As such, 
we are reluctantly furnishing the same in a separate sheet of paper enclosed. 
Incidentally, it isagain mentioned categorically that we do not prop- 
ose or intend to take the distributorship of film ‘Ganadevata’ from the 
business point of view but with the intention to explocit the film in the 
best possible manner to the best interest of the Government. The Gover- 
ment will be at liberty to alter or revise the terms etc. and we agree to 
accept the altered and revised terms without any candition, as we consider 
the present Government as the peoples’ Government and we feel, it is our 
bounden duty to help and cooperate with the Gevernment in any 
matter and in any way be desired by this Government.” 


Subsequently there was another letter datéd the 10th November, 1978 
which is not material for the present purpose. According to the petitio- 
ners on the basis of the rate of commission that the petitioners claimed, 
the petitioner no. 1 would be entitled to only Rs. 20,000/- as commission 
on the basis of the rate of commission, while on the basis of the rate of 
commission that had been subsequently quoted by the respondent No.4 the 
respondent No. 4 had to be paid a total sum of Rs. 1, 25,000/-. It is the 
case of the petitioners that on the.6th December 1978 the petitioners came 
to learn from the bulletin of thé Eastern India Motion Pictures Asso- 
ciation that the respondent No. 4 had been appointed distributor of the 
said picture for a period of 7% years with effect from the 2nd December, 
1978 and on the 15th January, 1979 there was a letter from the respondent 
No. 1 to the petitioner No. 1 informing them ‘that their offer was not 
found suitable for acceptance by the Government. The contents of the 
letter have been set out in paragraph 12 of the petition. On the 15th 
January, 1979 a letter was written by the respondent no. 1 to the petitioners 
informing “your offer was not found suitable for acceptance by the 
Government” On the 6th March, 1979, the petitioners filed a suit in 
the'City Civil Court at Calcutta being Title Suit No: 395 of 1979 


i 


~N 
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(Piyali Pictures v. Eastern India Motion Pictures Association and Dinesk 
Chitram) and moved an application in the City Civil Court for a temporary 
injunction restraining the said Association from registering the respondent 
no. 4as the distributor of the said p:cture Ganadevata and an ex parte 
order of injunction was made on that date. On the 17th March, 1979, 
the respondent no. 4 made an application tc vacate the said Ex parte order 
of injunction. The petitioners state that a copy of the said apptication 
of the respondent no. 4 was received by the petitioners and, according to 
the petitioners, the petitioners came to know for the first time that the 
respondent no. 4 had been appointed as the distributor by the respondent 
no. | by private negotiations and on terms contained in the ketter dated 
6th November, 1978 of the respondent no. 1. The letters that were excha- 
nged between the parties are set out in Annexure B to the present petition 
which read as follows :— 


“West Bengal Secretariate Department of Information & Cultural 
Affairs, Writers’ Buildings, Calcutta. 
D.O. No. 23910-ICA 6th_November, 1978. 
subject: Distribution of the Fitm Ganadevata. 
Dear Sirs, s 
Iam to refer to your letter dated 28 7.78 on the subject mentioned 
above.and have the pleasure to inform that it has been decided to 
appoint you as the distributors of the State Government’s film Gana- 
devata in Indian territory on the terms and conditions as mdicated 
in your aforesaid letter and also on the following other terms : 


1. That the commission shall be paid at the rate of : 

(a) 24% upto business of Rs. 5 lakhs. 

(b) 5% from Rs. 5 lakhs and one to Rs. 10 lakhs, 

(c) 74% from Rs. 10 lakhs and-one to Rs. 15 lakhs, 

(d) 10% from Rs. 15 lakhs and one to Rs. 20 lakhs, 

(e) Above Rs. 20 lakhs rates to be decided on mutual discussion. 


2. That the print and publicity costs shall have to be borne by 
you io full which may, however, be recovered from the Producer’s 
share of receipts from the exploitaticn of the film. 


3. Detailed scheme and budget for pre-release and post release 
publicity for the film indicating the, number of release prints to be 
required by you shall have to be submitted to the Government for 
approval prior to taking up the programme. 

4. That you will be required to execute an agreement with the 
Government inrespect of exploitation of the film which will contain 
other usual terms and conditions. i 


If you are agreeable to accept the distributorship of the film on 
the above mentioned terms and conditions, you are requested to 
communicate your acceptance, at your earliest, with detailed scheme 
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for publicity programme and budget thereof for taking further action 
in the matter. 


` To: M/s. Dinesh Chitram, 


r 


87, Dharmatolla Street, ` ` K Yours faithfully, 

Calcutta, l Sd : D. K. Banerji, 

Deputy Secretary.” 

“West Bengal Sċcretariate Department of Information & Cultural 

' ` Affairs. ` 22nd December, 1978. 
To j 
M/s. Dinesh Chitram, 
87, Lenin Sarani, 
Calcutta-700013. 
Dear Sirs, . 

I have the pleasure to inform you the decision of the Government 
to appoint you as the distributor of: the State Government’s 
colour feature Film ‘Ganadevata’ on the terms and conditions as 
expressed in the agreement already submitted by you to this Department 
A copy of the said agreement, js returned herewith duly executed at 
Government level. You are'requested to please acknowledge receipt 
of the document and to undertake immediately the work for adequate 
exploitation of the film observing the. terms and conditions as afore- 
said with due advice from this department where necessary. It will 
be appreciated much, if you would please consult this Department 
further in the matter of maintaining records of the business and sub- 
mission of statements thereof to this Government. 

Yours faithfully 
‘Sd: D. K. Banerji, 
; Deputy Secretary.” 

“West Bengal Secretariate 
Department of Information & Cultural Affairs 
WRITERS’ Buildings. 


D.O. No. 3790-{CA dated 2nd March, 1979. 
To 


The Manager, 
Film Finance Corporation Lid., , 
13-16, Regent Chamber, First Floor, 
Plot No. 208, Nariman Point. 
Bombay-400021. 
Dear Sir, : 
I am desired to say that the State Government’s feature film ‘Gana- 
Gevata’ is scheduled for release in commercial circuit on April 13, 
1979. As you know, the film was produced in Eastman Colour 


“under direction of Sri Tarun Majumdar, The release prints are 


therefore proposed tobe prepared with Eastman Colour stock in 
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the interest of quality of the prints with due colour effect for proper 
representation of the original one. 

J am therefore to request you kindly to issue necessary permit for 
Fastman colour raw stock for eighteen release prints, which are the 
minimum requirement for the release chain allotted for the film. Con- 
sidering censored length of the film which is 4710.38 metre and 
allowiag usual wastage for the prints, the requirement for the stock 
for eighteen prints would be 324 rolls only. The permit may kindly 
be sent direct to us at your earliest to enable us to maintain the time 
schedule for release of the film. 

Yours faithfully, 
Sd: R. Sen ig 
Assistant Secretary.” 
Those letters were enclosed to the said application of the respondent no. 
4. for vacating the order of interim stay before the City Civil Court. 
According to. the petitioners, the petitioners came to know of the said 
letters for the first time from the disclosures made in the application in 
the City Civil Court. Thereupon the petitioners wrote on the 26th March, 
1979 a latter by the Advocate to the respondent no. I demanding justice 
and moved this Court on the 29th March, 1979 and obtained a Rule 
Nisi. A prayer for grant of interim order of stay was made which was 
refused by me. Subsequently, there wasan appeal preferred from that 
order and certain orders were passed by the Division Bench of the Court 
to which it is not necessary to referin detail because it dealt with the 
rights of the parties pending the final disposal of the matter. It may inci- 
dentally be also mentioned that the petitioners moved the Eastern India 
Motion Pictures Association and the appeal before the Committee is also 
pending. It is in this background, the petitioner have challenged the 
grant of the said distribution right of the Government produced film Gana- 
devata to the respondent no. 4.. 

5. Various points have been taken in support of, this challenge. But 
the main contention urged on behalf of the petitioners was that the grant 
was made in an arbitrary manner and was actuated by malafide consider- 
ation and not for the bonafide purpose and though the tender of the 
petitioners no. 1 was the lowest, the said tender, according to the petitio- 
ners, wasrejected arbitrarily without any proper reason. In these circu- 
mstances, the petitioners have challenged the grant of the distribution right 
to the respondent no. 4. The petitioners have complained that Article 
14 as well as Article 16 of the Constitution have been violated and furth- 
ermore the order rejecting the petitioner’s tender and granting the distri- 
bution rightin favour of the respondent no. 4 was without reason and 
equality of treatment had been denied. In any case, the petitioners con- 
tended, the contract was given in favour of the respondent no. 4 by follo- 
wing an unfair procedure aod there were no materials, according to the 
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petitioners, upon which an objective satisfaction ‘could be entertained into 
by any reasonable, person for grant in- favour of the respondent no. 4. In 
this context it was urged that the grant of distributorship in favour of 
_ the respondent no. 4 should be set aside. It was, further, alleged that the 
respondents were actuated by malicé. In support of this contention, the 
allegations- of the petitioners were to the following effect : 

“The Respondent no. 4 has been boasting of his personal relation- 
ship with the Minister concerned, “the Respondent no. 2 and the 
petitioners have reasonable. grounds- for believing that the grant of 

` distributorship-to the Respondent no. 4 in preference to the petitioner 
no. 1's tender is based on collateral and extraneous considerations to 
` serve the private interests of a class of persons and not for publio 
benifit and against public interests.” ` 
_ 6. As I have mentioned before, it was urged that the petitioners were 
entitled to complain of: violation of equal opportunity and right to equal 
treatment both under Article 14 as well as Article 16 of the Constitution. 
On behalf of the State Government, it was contended Article 16 had no 
application in the facts and circumstances of this case. It was, further, 
urged that the procedure followed was: not unfair. It was submitted 
“that there were reasons to support the. grant of distribution right to the 
respondent no. 4 in the facts and circumstances of this case. In answer 
~ to Rule Nisi, it was stated on ‘behalf of the . ¿State Government that the 
question Of granting distributorship was considered by a Committee which 
dealt with.this matter, namely Film Development Board. This Commi- 
ttee or Board, though non statutory consisted both of Official and non offi- 
cial members, which advised the Government in the subject matter 
relating to film industry in general and according to the respondent Gover- 
nment of the 16-members of the working Group, 11 members were pre- 
sentin the meeting held on tbe 7th, August, 1978, when this working 
Group examined and scrutinised. all the tenders received and decided to 
appoint the respondent no. 4 as the distributor. It appears that, at 
that meeting, as mentioned. hereinbefore, 11 members were present apart 
from the Minister-in-charge of the department concerned, who is respond- 
ent no. 2 to this application and those were, one Sri Ashoke kumar Bose 
Sri Bejoy Kr. Chatterjee, Sri Niranjan Roy, Sri Sudhir Pradhan, Sri 
Ajoy Kar, Sri Chinmoy Chatterjee, Sm. Sita Mukherjee, Sri Saroj Dey, 
Dr. N. K. Sen Gupta, who is secretary of the department concerned, 
Sri D.K. Banerjee, Dy, Secretary and Shri S.K. Sen Gupta, Director of 
Information & Public Relations. Tho decision arrived at the said meeting 
reads as follows :— ` 


, “l, Selection of Distributor for the film Ganadevata. All the ten- 
ders received for distribution right of the film Ganadevata were exam- 
ined by the members of tthe Working Group along with the letter 
received from M/s. - Dinesh Chitram clarifying their tender. Although 
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certain parties offered better terms and commission the Committee did 
not consider their other terms and conditions and dependability suita- 
ble for exploitation of the film. ‘The Committee recommended that 
the oifer of Dinesh Chitram was more advantageous to the Government 
in comparison. to the other offers. It was accordingly resolved that 
the distribution right of the film Ganadevata be given to Dinesh Chit- 
ram on their fulfilment of the other terms and conditions.” 


Incidentally, the deponent of the affidavit, who has affirmed the affidavit 
on 12th day of June, 1979, as Deputy Secretary in answer to Rule 
Nisi has denied the allegations made in paragraph 22 that the res- 
pondent 2 has any personal relationship with the respondent no. 4 
or. the grant of distributorship right to the respondent no. 4 was 
based on the collateral and extraneous ees as: alleged or at 
all in paragraph 22 of the petition. ; 
a 7. The question, therefore, that arises ina matter of this nature 
is, whether the Government has: acted arbitrarily and without reason 
or by following any unfair procedure. At one point of time it was 
the view of the Supreme Court as was expressed in the decision in 
the case of (1) C.K. Achutan v. State of Kerala, AIR 1959 SC 490 
that when a person was chosen rather than another in respect of grant- 
-ing a contract the provisions of Article 14, Article 16 and Article 
31 could not be made applicable because the aggrieved party could 
not claim the protection because the choice of the person to fulfil 
8 particular contract must be left to the Government.: Similarly, a 
contract which was held from the: Government. stood on no different 
footing from a contract held by a private party. The breach of _the 
contract, if any, might ‘entitle the person aggrieved to sue for 
damages or in appropriate cases. .even specific performance but- he 
could not complain that there had been a deprivation of the right 
to carry on any trade or practise any profession or any business 
or of equality of opportunity or that Article 19(1)(g) had been 
breached. It was similarly held that the contract for supply of goods 
was not a contract of employment in the sense-in whicb that expre- 
ssion has been used in Article 16(1) of the Constitution. The 
Supreme Court was of the view that the petitioner who was to fetch 
milk on behalf of the institution. could- not be said to be employed ` 
as servant and as such Article 16 was not involved. 

8. But this point was again considered by the Supreme Court 
in some other cases from a different angle i.e. in the case of (2) 
State of Assam v. Kanak Chandra, AIR 1967 SC 884 in connection with 
the employment of Mouzadar who was employed to collect revenue 
on behalf of the Government. In the case of (3) State of Madhya 
Pradesh v. Lakshmi Sankar Misra, AIR 1979 SC 979 the Supreme 
Court had to deal with this aspect so far as employment in certain 
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Government institutions was -concerned and there explaining the 
provisions -and decisions referred to hereinbeforethe Supreme Court 
‘observed that the holder of a post designated Mouzadar was holding 
‘a civil post in the context of Article 311 ‘of the Constitution. 
Basing his submissions oa this approach of the Supreme Court, learned 
advocate fer the petitioners, drew my attention to the observations of 
the Supreme Court in the case of (4) Krishan Chander y. Central Director 
‘Organisation, AIR 1962 SC 602 inaid of his submission that Article 16 
‘would be applicable and unless there was consideration of the claim of 
all the parties on. respective merits there: would be denial of equality 
of opportunity. In this, connection reliance was also placed on the 
observations of the Supreme Court in the case of (5) Barium Chemicals 
Ltd. v. Company Law Board, AIR. 1967 SC 295 where the Supreme Court 
emphasised that even in respect of a matter which required the subjec- 
tive satisfaction of the Government it should be based on objective 
materials and the learned advocate for the petitioners stressed that the 
materials disclosed in this case did not indicate that the materials were 
sufficient for. any reasonable person to hold that there was any valid 
reason for acceptance of the claim of the respondent no. 4 for 
the right to distribute the Government produced picture ‘Ganadevata’. 
In this connection he tried to draw support from the observations 
of the House of Lords of England in the case of (6) Minfster of National 
Revenue v. Wrights Canadian Ropes Lid. LR 1947 SC 109 at page 123. 


9. How the Government contracts should be viewed was exa- 
mined by the Supreme Court in the case of (7) E & C Lid. v. State of 
West Bengal, AIR 1975 SC 266. There the Supreme Court was concerned 
really with the. question of black listing of certain contractors which 
disentitled them from being considered in- respect of, grant of Govern- 
ment contract. The Supreme Court was of the view that the black 
fisting had serious consequences: of: eliminating some body from 
consideration and therefore had to be done in consonance with the 
principles of natural justice after giving the person concerned reasonable 
opportunity. The Supreme Court also observed at page 268 of the 
report that under Article 298 of the Constitution the executive power 
of the Union of India and the State should extend the carrying on of 
other trade and to. the acquisition holding and disposal of property 
and the making of contracts for any performance and the State could 
carry. on executive function by making a law. Article 14 speaks of 
equality of law and equal protection to all. Equality of opportunity 
should apply, according to the Supreme Court, to the matters of con- 
tract and the right of trade with the State and the Government could 
not choose to exclude persons by discrimination. The Supreme Court 
had also observed thatthe State could enter into contract with any 
person but then no person, however, had s fundamental right to insist 


378 "Piyali Pictures v. State of West Bengal " [1979 (2) CEI 


.that the Government must enter into a contract with him. A citizem 


had a right to claim, however, equal treatment to enter into a contract 
which may be proper, necessary and essential to his lawful trading and 
the Supreme Court reiterated that in a society, governed by rule of | 
Jaw, there must be reasons to support any action andin some cases - 
the exclusion of lowest- tender, unless explained, indicated the arbitra- 
riness on-the part -of the Government. “There should be, according 
to the Supreme Court objective satisfaction. This position was examined 
by the Supreme Court in the case of (8) Radhakrishna Agarwal v. State 
of Bihar, AIR 1977 SC 1496. There also the Supreme Court reiterated 
that in matters of contract the government expected to act ` raesonably 
and in a proper manner. Reviewing some of these decisions in the case 
of (9) H.S- Kohli v. Chittaranjan “Locomotive Works, AIR 1979 Cal. 75, 
I had held that no one has any fundamental or legal right to obtain a 
particular contract. No person or citizen has even a legal right to obtain 
a contract merely. because his tender was the lowest and- the government 
was not bound legally to accept the lowest tender. But’ the Government 
being a public body dealing with public funds, in rejecting a tender must: 
act reasonably, bonafide and not arbitrarily. If in a particular context a 
challenge is thrown’ that the government hasacted mala fide or arbitrarily, 
then. it is upon the respondents to satisfy the Court that the Government 
has acted bonafide as wallas reasonably and not arbitrarily and on telev- 
ant materials, Previously I had. also to consider some of these aspects 
in the case of (10) H.S. Kohliy. Union of India, AIR 1978 Cal. 513 
where I had held that a right to carry on business of a contractor was aff-` 
ected by a list of banning or blacklisting and if the said list was publi- 
shed in violation of the principles of natural justice and fair play, the same 
was liable to be struck down. , 


10. Learned advocate for the respondent no. 4 sudmitted that the 
impugned order’ was an administrative order and it being an administra- 
tive action, need not be a speaking order. In support of this submission 
learned advocate appearing for the respondent No. 4 relied on certain 
observations in the case of (11) Mahabir Jute Mills v. Shibban Lal; AIR‘ 
1975 SC 2075.In this connection reliance was also are placed on certain ob- 
servations in the case of (12) J. Vilanganden v. Executive Engineer P.W.D, 
Ernakulam,. AIR 1978 SC 930. It is not ‘necessary, in my opinion, to ' 
go into the question whether Article 14 or Article 16 would in the spec- 
ific terms apply in. judging-the validity of an action of this type in this 
case. , It is also not necessary in my opinion, to decide whether the order 
of the government rejecting the tender of a party and accepting the tender 
of another is an administrative action and an administrative order as such 
In my opinion, when tenders are invited and Government moneys are invo-, 
Ived, the government must act, as I have mentioned earlier in the previous 


; judgment referred to herein before, fairly, reasonably, bonafide and on 


- 
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relevant materials, that isto say, materials relevant for determination of 
acceptance of one tender and rejection of another and in an appropriate 
case, if a challenge is thrown about the action of the government then the 
government is bound to disclose such materials from which it would be 
apparent that the government had acted in fairness and having relevant 
materials in mind. ` This, in my cpinion, is the ratio of the Supreme 
Court decision and the -recent trend of the decisions, and the emphasis 
on avoidance of arbitrariness in executive- action has reached a new urge 
acy in our society to-day. 


‘11. Keeping the aforesaid’ principles in mind in this case I have to 
judge the validity of the acceptance of the tender in favour of the respon- 
dent no. 4, Learned advocate for the respondent no. 4 submitted and, 
in my opinion, with good deal of justification, that the theory that rejec- 
tion of lowest tender in ali cases would be arbritrary-may not be a correct 
and absolute rule to be applied in all cases. In cases of sales or purchasea 
l of commodity where the prices are fixed on the quantity and quality of 
the goods, naturally the ‘rejection. of the lowest tender itself would be 
a factor, though not the decisive or the conclusive factor, in -determining 
whether there has been arbitrariness on the part of the Government. But 
where government contracts are entered into not in respect of saie or 
purchase of commodities but in respect of certain transactions where 
certain personal action or conduct of the parties who will carry out the 
transaction are involved, the rejection prima facie as such of a lowest 
tender would not raise any presumption of arbitrariness. Acceptance of 
a tender where personal conduct or personal performance of a person or 
certain nature of the job to be performed is involved depends upon many 
variables and there is no one common denominator to determine who are 
equally placed or not. Exploitation ofa film-sometimes makes or mars 
afilm. Therefore, in granting \the contract for exploitation of a film 
various factors have to be taken into consideration. In this case, the 
government has indicated that there was a ‘Committee consisting of 
several persons who are supposed to be familiar with the film 
trade. Of this committee about 11 of the members were present. 
There is ‘in the petition or in the affidavit in-reply no averment 
on oath ` against any member .of this commitee of any personal 
malice, malafide or any- partnership in favour of the respondent no. 

4. But during the course of the submissions before this Court learned 
ak for the petitioners drew my attention to certain publication in 
a newspaper from which he tried to urge‘that one Niranjan Roy, who 
ae a ante of the committee, was also involved in some trade union 
activities with the respondent no. 4, It is doubtful whether the petitioners 
could be allowed to agitate this point without taking such a point in the 
petition. But even if I take into consideration this submission on 
behalf. of the petitioners, it goes this far and no further than that one of 
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the eleven persons who were in the committee, was in some field connected 
with the respondent no. 4. From this it would, in my opinion, be 
improper to judge that there was any malafide motive on the part of the 
respondent government in granting the contract in favour of the respond- 
ent no. 4. As Ehave said before, there is no allegation against any other 
member. The government was advised by this committee and they ‘have 
indicated that considering alf factors the offer of the petitioner, which 
was lowest and which was noted by the committee to be the lowest or 
fower certainly than that of the respondent no. 4 though certain terms 
apparently looked more conducive or more in favour of the petitioner no. 
t even then this committee advised the government to accept the centract 
of the respondent no. 4. Im a matter of this nature, in my opinion, it is 
true that the government action 18 subject to judicial review but it is sub- 
ject to judicial review to a very limited extent, that isto say only to exa- 
mine whether the Government has acted in a manner which can be called 
arbitrary or without any proper materials. Whether on the materials this 
Court would have thought the petitioner no. 1 to be a more desirable or æ 
more reliable contractor or not or whether the decision of the government 
is just and proper on the materials or not this Court, in my opinion, is not 
competent to substitute that evaluation within the scope of judicial 
review of the executive action of granting government contracts. It was 
submitted during the course of the argument for example that. the adver- 
tisement or the publicity thas was proposed to be done by the peiti- 
oners were wholly inadequate even in respect of a picture of such a well 
known novel. In modern days publicity does count to a large 
extent and the publicity offered was inadequate. On the other 
hand, it was submitted on behalf of the petitioners that there was no 
indication as to the credit or the credibility of the business achieve 
ment of the respondent no. 4. As I have said before, it is not possible for 
this Court to examine in detail whether these were the proper variables 
or the factors which should be taken into consideration. If the govern- 
ment has borne in mind that the petitioner’s offer was lower or the lowest, 
has borne tn mind the terms that the petitioners offered and has also 
taken into consideration the terms offered by the respondent no. 4, io my 
opinion, it could not be said that the government had acted without ma- 
terials or by an unfair procedure if the government was advised by a body 
familiar with these types of jobs and against the members of which body 
there is no allegation or cogent evidence of any malafide or improper motive 
From the very letters that I have set outon behalf of the respondent 
no. 4 it appears that the respondent no. 4 really, so far as ite terms of 
commission and so far as its publicity and other materials were concerned, 
‘was not making any pre-condition. It was leaving it to be done as dict- 
ated by the government. Its motive, as it professes in its letter, is loyal- 
ty to give support to a working class government’ which seemed ‘to it 
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to have come to power: Whether its loyalty is genuine or not is not for 
“me to determine but its willingness to conform to any condition so far 
as publicity, so far as terms of commission are concerned are factors which 
the government can certainly, having regard to its association with the 
film industry, which, I presume, the members who were present had kn- 
owledge. of,- take into consideration and if the government has taken the- 
se ‘into consideration, the government has not acted wholly, without 
Material. It was, then, submitted that the procedure was unfair beca- 
use the respondent no. 4 was invited to explain cerr-ain lacunas in the sub- 
mission of. the original tender. There was not lacunas as such. The 
respondent no. 4 had indicated that it would abide by such terms ae 
would be imposed.by the government. But even then the respondent No. 
4 later on when called upon by the government, suggested certain terms, 
for example, 7$ years’ period of exploitation, certain rates of commission 
etc. Having regard to these factors, in my- opinion, the procedure adop- 
ted was not unfair and it can not be said on the materials that there was 
not consideration of the application of the petitioner or the petitioner no. 1 
was.excluded from proper consideration. 


‘12. The' second aspect. was that there was an allegation of 
malafide. Now, the allegation. of mala fide was in the baldest terms 
as I have indicated before. Learned advocate for the petitioners 
relied on the well known dicision in the.’ case of (13) Partap Singh 
v. State of Punjab, AIR 1964-SC 72 at page 75 stating that the 
Minister had not denied this aliegation. There is no allegation as 
such against the Minister. There is only an allegation against the 
respondent No. 4 to the affect that, he had boasted of his association 
with the Munister. The respondent- No. 4 has denied any such 
association. If that is the position, in my opinion, the context in 
which the Supreme Court’s ` observations were made were entirely 
different. Here there was no allegation which the Minister was called 
upon really to deny. There was no overt act alleged from which any 
malafide conduct could be. ‘inferred. Learned Advocate for the 
respondents drew may attention to several decisions viz., in the 
case of (14) S. R. Venkataraman... Union of India, AIR 1979 
SC 49; in the case of (15) Tara Chand v. Delhi Municipality, 
AIR 1977 SC 567 andin the case of (16) Kedar Nath v. State of 
Punjab, AIR 1979.SC 220- in support of the proposition that there 
must be sufficient ‘particulars of malafide allegations. In the view I 
have taken it is not necessary for me to examine in detail these decisions. 
It is well. settled that malafide must be alleged with sufficient parti- 
culars and the onus is on the persons- who allege such malafide 
conduct. Having regard to these factors, in my opinion, it cannot, 
therefore, bo said that the action of the government was arbitrary or 
malafide or there was no material upon which the government could 
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take the decision it took. The view which I am taking is in con- 
sonance with the observations of a Division Bench of this'Court in 


the case of (17) Kanchanoor Bhaskar Shetty v. Stata of West Bengal 


PRG) CLJ 166. 


1 


- B. There ig another aspect of the matter.’ The petitioner had’ 


moved this Court, as I: have indicated before, on the 29th March, 
1979. There‘ was rejection of the petitioner’s:offer at least the petitioner 
was aware of the same on the gth December, 1978. The petitioners 
“choes not to seek any information from the government as to 
under what terms and conditions such rejection was made. The 
Petitioners, on the other hand, moved the Association of the Eastern 
India Motion Pictures and also instituted a suit- in the City Civil 


Court claiming more or less the same -relief which is pending, where ` 


he sought and obtained an exparte interim order which was later on 
vacated. The petitioner states that the petitioner really came to know 


the background of the: affairs from ‘the application made for vacating ~ 


the interim order on the 17th March, 1979. The background was- not 
necessary to base the cause of action of unfair conduct. The petitioners’ 
grievance was that the petitioner.no. 1 was the. lowest tenderer and 
he was unfairly rejected and for that whatever materials the petitionrs 
obtained on the 17th March, 1979, in my opinion were not relevant. 


It is not.a question whether there should -be any universal rule as- 


to what period of delay should disentitle a person from seeking relief 


under Article 226 of the Constitution. It is true, as the learned ` 
Advocate for the petitioners has rightly emphasised, that- in- some ' 
cases it was emphasised that three years period should be the period. . 
In some cases even six months period has been indicated. There can- - 


not be any fixed rule. It is also one’ of the principles that having 


entertained an application under Article 226 it is not proper to throw - 
away as not maintainable an application onthe ground of delay. But: 


in a matter-of this nature where because of the lapse of time the 
respondent no. 4 had proceeded to make certain investments and to 
proceed with the distribution of the film, it is appropriate to take into 
consideration the time that has been taken and the time lag, not for 
considering whether the petitioner. is disentitled to relief or not but in 
exercise of the discretion as to what relief even if the petitioner was 


otherwise entitled to that the petitioner should be granted, in view of- 


that and in view of the time lag that the petitioners took and also ‘in 
view of the fact that the petitioners had already chosen to seek. their 
remedy in another forum in my opinion, ıt would have been improper 
to g'ant relef stopping the distribution by the respondent No. 4 in’ 
exercise of my discretion under Article 226 of. the Couaton, even 
1f. they were otherewise entitled to. : 


at 
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` 14. In the aforesaid view of the matter, this application fails 
and‘ is accordingly dismissed. The Rule Nisi is discharged. Interim 
order, if any, is vacated. There will however, be no order as to casts. 
_ Stay asked for is refused. 
“PLR. 


{ FULL BENCH] 
Before the Hon’ble Mr. Sankar Prasad Mitra Chief Justice 
the Hon'ble Mr. Justice Sabyasachi Mukharji and 
the Hon’ble Mr. Justice Salil Kumar Datta 
i, Decision: July 31, 1979 
Mrs. Debi Bhaduri Jagat “ea Appellant 
Versus 
Kumarjib Bhaduri ‘ ~a  Respondent* 
- ‘Hindu Marriage Act 1955, Secs. 28 and 28 (4)— Period of limitation 
for appeal. 


Marriage Laws (Amendment) A 1976, Sec. 39(1) (i)— Whether 
there is retrospective force. - 

Plaintiff respondent instituted a suit on ecaieant 14, 1974 against the 
defendant originally for judicial separation and later on for a decree 
for divorce. Márriage Laws (Amendment) Act 1976 came into force 
on May 27, 1976: The trial court passed a decree for divorce on July 
19, 1977. Defendant appellant preferred the appeal on September 6, 
1977. According to the provision of sec. 28 of the Hindu Marriage Act 
1955, ‘appeal was to be filed within 90 days of the date of the decree 
under Art 116 of ihe Limitation Act 1963. Section 28 of the Hindu 
Marriage Act 1955 was amended by the Marriage Laws (Amendment) 
Act 1976, whereby the new section 28 (4) of the Hindu Marriage Act 
1955 prescribed for appeal, a period of 30 days from the date of the 
decree. The Stamp Reporter relying on a judgment of a Division 
Bench was of the view that the Amendment Act was not restrospec- 
tive and he‘ computed” limitation on the basis of Article 116 of the 
Limitation Act 1963 and made a Report that the appeal was 
presented in time. Appellant however made an application under sec. 
5 of the Limitation Act, which was allowed to be withdrawn by the 
Division Bench. : Respondent then raised a dispute that the appeal 
was barred by ‘limitation. At hearing of the application, Division 
-Bench made a reference to the Full Bench on the question of (1) 
retrospective. force inthe Marriage Laws (Amendment) Act 1976 and 
(2) period of limitation, 

*Full-Bench Reference No. 2 of 1978 in Appeal from orlginal Decree 
No. 139 of 1978. 
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HELD: In view of the provisions of sec. 39/1) (i) of the Marriage 
Laws (Amendment) Act 1976, the present appeal would be governed 
by the Hindu Marriage Act. 1955 as amended by the Marriage Laws 
(Amendment) Act 1976 and the period of limitation prescribed by the 
Amendment Act 1976 and not the original period under the Limitation 
Act, 1963 would be applicable to the present appeal. (Para 15) 

Although the right of appeal is a substantive right, issue or 
questions relating to limitation in respect of ‘such appeals are merely 
procedural. (Para 17) 

The law of limitation being a procedural law, whenever amended, 
should be retrospective in operation, unless there are strong reasons to 
the contrary. In the present Amendment Act 1976, however, there is 


an express provision in this behalf in sec. 39 ¢1) (i) (Para 19) 
There is retrospective force in the amending Act and the period of 
limitation ts 30 days. ...(Para 20) 


Case referred to: 
(1) Her Highness Ruckmaboye y. Lullbebiey Motichaud, 5 MIA 234 
B. K. Ghose and Sambhunath Chatterjee ite ... Jor Appellant 
Ranjit Kumar Banerjee and Sunil Krishna Datta sai for Respondent 


The judgment of the Court was as follows :— 

Mitra, C. J.: This matter has been referred to a Full Bench under 
the provisions of Rule 3 of Chapter VII of the Appellate Side Rules by a 
Bench consisting of Anil K. Sen and B C. Chakrabarti, JJ. 

2. On August 14, 1974 the respondent in this appeal ‘instituted 
Matrimonial Suit No. 375 of 1974 (since renumbered as Matrimonial Suit 
No. 24 of 1976) in the 9th Court of the Additional District Judge at 
Alipore against the appellant. In the plaint a decree for judicial sepa- , 
ration was originally claimed. Later on, the plaint was amended and a 
decree for divorce was asked for. 

3. On May 27, 1976 the Marriage Laws (Amendment) Act, 1976 
came into force amending certain provisions of the Hindu Marriage Act, 
1955 and the Special Marriage Act, 1954. 

4. On July 19, 1977 the trial court passed a decree for divorce. 

5. On September 6, 1977 the present Appeal was preferred. 

6. Section 28 of the Hindu Marriage Act, 1955, as it originally 
stood, was as follows : 

“All decrees and orders made by the court in any proceeding 
under this Act shall be enforced in like manner as the decrees and 
orders of the court made in the exercise of the original civil jurisdic- 
tion are enforced, and may be appealed from under any law for the 
time being in force. 

Provided that there shall be no appeal on the Atei of costs 
only. »9 
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7. In view ofthe iboe provisions the appeal to this Court was 
covered by Article 116 of the Limitation Act, 1963 which provided for a 
period of 90 days from the date of the decree which was a decrce under 
the Code of Civil Procedure, 1908 and the appeal was to the High Court 
from that decree. 

. 8. Theabove section 28 of the Hindu Marriage Act, 1955 was 
amended. by the said “Amendment Act. The amended section 28(4) ran 
thus : s 

, “Every appeal under this section shall be prefered within a 
period of 30 days from the date of the decree or order.” 

.9. In the instant appeal the Stamp Reporter took the view that the 
amended provision noted above would not be applicable because the 
proceeding out of which the appeal arose was instituted before the amend- 
ment. According to the Stamp Reporter the amendment had no applica- 
tion to, pending. proceedings. He computed limitation on the basis of 
Article 116 of the Limitation Act, 1963 and made a report that the 
appeal was presented in time. ` 

. 40 At the time of preferring the appeal an application under section 
5 of the Limitation Act was also made by the appellant. Buton the basis 
of the Stamp Reporter’s report, M.M. Dutt and R.K. Sharma, JJ. allowed 
the appellant pesitionsr to withdraw the tpplieation under Section 5 of 
the Limitation, Act... 

11. The. respondent then ‘appeared and made an application 
raising a dispute that the appeal was barred by limitation, The respon- 

' dent:also prayed, ‘that the point of limitation, should be decided as a 
preliminary i issue. 

12. The stamp Reporter made his report relying on a decision of 
N. c. Mukherji an¢ B. C. Ray, JJ. in F.M.A.T. No. 372 of 1977 (since 
re-numbered as F.M.A. No. 506 of 1977). This Division Bench has held 

- that there.is no retrospective force in the amended Act and the right of 
appeal being a substantive right, the time for preferring an appeal would 
.be governed by the law as it stood before tie, amending Act came into 
force. 

13. The respondent” s application raising the question of limitation 
came up for hearing before Anıl K. Sen and B.C. Chakrabarti, JJ. This 
‘Division Bench was unable to agree with the previous Division Bench on 

‘the i issue of limitation. “That is why the present, referenco was made. The 

following questions have been referred to. us: 

(1) ‘Whether in view of. section 39(1)(i) of the Marriage Lawa 
(Amendment) Act, 1976, the view expressed by the learned Judges 

N. C. Mukherji and B. C. Ray, JJ. that there is no retrospective force 

in the amending Act is a correct. proposition of law? 

- (2) What would be the period of limitation for presenting an ap- 
“peal under section 28 of the Hindu Marriage Act where the proceeding 
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out of which the appeal arises was pending at the date of the 
commencement of the Marriage Laws (Amendment) Act, 1976, but war 
decreed after such commeneement 3 
14. The Division Bench presided over by Anil K. Sen, J. has noted, 
_{nter alia, that one of the most vitaF sections of the Amendment Act has — 
not been brought fo the notice of the Division Bench presided over by 
N. ©. Mukherji, J. end that section 18 section 39(J) which is as follows : 
“All petitions and proceedings in causes and matters matrimonial} 
which are pending in any court at the commencement of the Marriage 
Laws (Amendment) Act, 1976, shall be dealt with and decided by 
such court - l i AS 
aà) if it-is a petition or proceeding under the Hindu Marriage Act. 
_ then so far as may be, as if it had been originally instituted therein 
ander the Hinde Marriage Act, as amended by this Act ¢ 
ii) ifftisa petition or proceeding under the Special Marriage 
` Act, then so far as may behs if it had been Originally instituted there- 
in under the Special Marriage Act, as amended by this Act.” 

15. Itscems that there has’ been a confusion in the printing of the 
Amendment Act itself. in Chapter Il amendments to the Hindu Marr- 
iage Act, 1955 have been mentioned. In Chapter HI amendments to 
the’Special Marriage Act, 1954 have been specified. Section 39 (1) which 
Covers amendments to both the Acts should have been printed in a diffe- 
rent chapter altogether. But that unfortunately has not been done. 

16. It is clear that in view of the provisions of section 39(1) (i) the 
present appeal would be governed by ‘the Hindu Marriage’ Act, 1955 as 
amended by the Marriage Laws (Amendment) Act, 1976 and the period 
of limitation prescribed by the Amendment Act and not the original per- 
iod under ‘the’ Limitation Act, 1963 would: be applicable to the present 
appeal. ` 
à 17. The instant appeal, therefore, should have been filed within a 
period of 30 days as prescribed’ by section -28(4) of the Hindu Marriage 
‘Act, 1955 as amended by the Amendment Act of 1976.- The appeal, there- 
fore, was barred. by limitation and the application under section 5 of - the 
' Limitation Act, had? to be dealt with and disposed of:by this Court on 
“merits. 

18. We may also point out that it is well-settled by a long series of 
"decisions that although the right of appeal is a substantive right, issues or 
questions relating to limitation in respect of such appeals are merely proc- 
‘edural. The ‘eailiest judgment on this subject’ to which our attention has 
‘been drawn is the judgment of the Judicial Committee in (1) Her Highness 
- Ruckmaboye 7. Lulloobhoy Mottichund, reported in 5 MIA 234. 

The Judicial Committee at p- `265 ‘has observed : 


“In truth, it has become almost an axiom in jurisprudence, that a 
law of prescription, or law of limitation, which is’ meant by that 


r 
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denomination, is a law relating to procedure having reference only to 
the lex fort.” 

19. It is also well- known that alterations in the form of procedure 
_ are always retrospective unless there is some good ‘reason or other why they 
should not be. In Other words, if a statute deals merely with the procedure 
in an action, and does not affect the rights of the parties, it will be held 
to apply prima facle. to all actions pending as weH as future: vide Craies 
on Statute Law, 7th Edition, p. 401. 

20. The law of limitation being a procedural law, whenever amended, 
should be retrospective in operation, unless there are strong reasons to the 
contrary. Yn the present Amendment Act, however, there is an express 
provision in this behalf in section 39(1). 

21. We therefore answer the questions referred to us as follows : 

(1)' No. 
(2) 30 days. 

22. The appeal may now be placed before the appropriate Bench 
for disposal. We make it clear that this decision would. not affect or 
prejudice.the rights, if any, of the appellant to make an application under 
section 5 of the Limitation Act. 

The reference is accordingly disposed of, 

Nona th J.: Tagree. 

Datta, J.: I agree. 


P.R. 





, , [CIVIL APPELLATE JURISDICTION J 
ues Mr. Justice Salil Kumar Datta and Mr. Justice Ganendra 
Narayan Ray 
: Decision: : July 13, 1979. 

State Bank of India i we ...Petitioner 
Š \ Versus 

Lucky Stores & Kar. ...Respondents? 

Code of Civil Procedure, or. 21, rr 4, 58, 60— Attachment of 
movable property —Objection— Release of attachment. 

O.P. no. 1 Obtained a money decree against O.P. no.2 and in 
execution attached movable properties of O.P. no.2. State Bank had 
advanced- loan to O.P. no.2 against pledge of the said Properties as 
continuing security and the pledge is subsisting. State Bank filed an 
objection application under or. 21, r. 58 of the Code of Civil Procedure. 
Trial court dismissed the application as being not maintainable. 
State Bank then appealed to High Court and submitted that O.P. 
no. 2 had no possession of the pledged properties but the Bank as 


*Civil Revision Case No. 1069 of 1974, 
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pledgee had possession of the same. “If the hooda were in possession of the 

judgment debtor, order of attachment of the goods could be. giver 
under or. 21, r. 43 of the Civil Procedure Code, to be kept in 
custody’ of the attaching officer. But when the goods were not in 
possession of the judgment debtor and a chim was preferred’ or. 
-objection made to the attachment, the court under or. 21; r.‘60 of the, 
Code, if satisfied that such propertics which were attached, were ‘not 
in possession of the judgment debtor or of some person in trust for 
hint, should order release of the properties from attachment. 


HELD: Since the properties attached were movable the concept 
of mortgagee in possession is not applicable here. Since the objection: - 
was made to attachment, ‘the trial court in view of the fact that the 
Bank was.in possession of the ‘properties | pledged and not in trust for 
the judgment. debtor, should have released the properties - from attach- 
ment. o., - TE (Para 4} 


‘The objection under Or. 21, r. 58 of the Code is maintainable in . 
law. when the pledged goods were attached and such attachment or, 
pledged goods cannoi- be sustained in ‘law. The order iš. set aside 


and the goods are released from attachment. . ` te (Para 5} 
Manindra Nath Ghosh and Anil Krishna Mukherjee ` .. for Petitioner. 
Syed Munawar Ali (Not present) s ties for Opposite party No. I 
Nani Gopal Chaudhuri (Not present) - - 2... for Opposite party No. 2 


The judgment of the Court was as follows :— 


Datta, J.: There was a delay of over three- months i in moving this 
application in this Court under section 115 of the Code of Civil Procedure. . 
The Bank in its application for condonation of the delay has stated that 
after a conference of the instructing solicitor and the Bank’s Officer on 
the impugned order it was decided that the best course,would be to file ° 
a suit against the judgment-debtor as also the decree-holder for enfore- 
ment of the-Bank’s Tight as pledgee. Thereafter on or about March 14, 
1974 the instructing solicitor received ah information that the: decree-hol- 
der was going to take steps for execution and sale of the pledged movable 
Properties. They then contacted the learned Advocate Mr. Mukherjee 
when it was decided to move the application in revision against the afore- 
said order. It appears to us that by reason ‘of the delay no prejudice has 
been caused to: any- party and in the facts and circumstances as indicated 
- above wè feel inclited to condone and condoné the delay in making the 
application. - 


f 2. This Role is directed against order Ne. 59, dated the 31st of 
Avgust, 1973, passed under Order 21 Rule 61 of the Civil Procedure Code. 


Is appears that opposite party no. 1 obtained a money decree against — 
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Opposite no. 2 and in execution of the decree attached movable proper- 
tios belonging to opposite party’ No. :2, the judgment-debtor. It further 
appears that the petitioner, the. State Bank of India, advanced moneys to 
the judgment-debtor, opposite party No.:2 against the pledge of the goods 
attached as continuing security and the pledge was and is subsisting. On 
the attachment being made the Bank filed an objection’ under Order 21 
Rule 58 of the Code giving rise to ‘Misc. Case No. 47 of 1971. The lear- 
ned-Judge in dealing with this application held that the properties were 
attached in due process of law. : He also held that the properties attached 
were pledged with the Bank by the . judgment-debtor long before- the atta- 
chment was effected. The learned ‘Judge further held that as the attach- 
ment could only be in respect of equity of redemption which if put up 
for. sale,.the interest of the Bank. would: in no way be affected. In this 
view of the matter, the petition uder Order.21, Rule 58 of thie Civil Pro- 
cedure Code was: dismissed as it was held being not maintainable in law. 

3. After hearing Mr. Ghose-in support of the Rule it appear to us that 
at the relevant time when the attachment was made, the judgment-debtor 
had no possession of the pledged. properties: > In view of the nature of the 
` _ goods which are movable ones there can be attachment of movable pro- 
perty in possession of the judgment-debtor under Rule 43, Order 21 of 
the Code- of Civil Procedure; by actual. seizure to be kept in custody of 
the.attaching officer or of his subordinates. Under Rule 46 (1) Clause 
(c) in case of other'movable property not.in possession of the judgment- 
debtor, the attachment is to be made- by a written order prohibiting the 
person in- possession ‘thereof from giving it over to the-judgment-debtor. 
When a claim is preferred. to or objection is made to attachment, the court 
under-Rule 60 if -satisfied that - such property when attached was not in 
possession of the judgment-debtor or of some person in trust for him shall 
order release of the property from attachment. 

4. Since the properties attached are movable one, the concept of 
` mortgagee in possession is not applicable’ here and the court in deciding 
‘the claim should have proceeded to determine the objection on the facts 
of the case as found by it. The properties were not in possession of the 
judgment-debtor nor were they held by the petitioner Bank in trust for 
the judgment-debtor. Since objection was madé to attackment, the Court 
in view of the facts ‘that the bank was in possession of the properties as 
pledgee and not in trust for the judgment-debtor, should have released the 
properties from attachment in whatever form made. | 

„~ 5., The objection ‘under Order’ 21, Rule 58 is thus maintainable 
in law whén'the .pledged .goods were attached and such attachment on 
pledged-goods cannot be sustained in law. The Rule accordingly succeeds 
and is made absolute... The impugned order is set aside-and the goods are 
released from attachment. There will be no order for costs. 

Ray. J, : ‘agree. ' 
S. P.M. -. 


~ 
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[ CIVIL APPELLATE JURISDICTION ] 
Before the Hon'ble Mr. Sankar Prasad Mitra, Chief Justice aud-the 
How ble Mr. Justice Salil K. Datta 
Decision: August 2, 1979. 


Al Haj Amir Hassan Properties P. Ltd. ... Petitioner 
Versus 
The Corporation of Calcutta & Ors. ... Respondents* 


Calcutta Municipal Act 1951 as amended by Calcutta Municipal 
(Third Amendment) Act, 1976, secs. 165(1), 165(1A), 191, 191A, 200 
—Power .of Corporation to impose consolidated rate—Payment of 
surcharge—can surcharge be equated to consolidated rate. 

Appellant is the owner of several immovable properties which 
have been let out to various tenants. Some of these tenants use the 
portions of the premises for commercial or non-residential purposes. 
On June 22, 1976, Governot of West Bengal promulgated the 
Calcutta Municipal (Second Amendment) Ordinance 1976, which provides 
imposition of surcharge upon any land or building which is used 
wholly or in part for commercial or non-residential purposes. There- 
after The .Calcutta Municipal (Third Amendment) Act 1976 was 
enacted and the provisions of the ordinance was enbodied in it. 
Appellant paid the surcharge for the period from January to June 
1977. Thereafter on July 19, 1977, appellant made an application 
under Art. 226 of the constitution to prevent the Corporation from 
realising the surcharge from the appellant. A Rule Nisi was issued 
but the Rule was discharged and the application was dismissed by 
the Trial Judge. Thereupon appellant prefered the present appeal. 

HELD: Surcharge cannot be equated to consolidated rate. 

...(Para 47) 

Etymologically surcharge may stand for an additional or extra 
charge or payment. But nomenclature does not always control inter- 
pretation of Statutes. ... (Para -48) 

The Sine qua non of an enhanced rate is that it must be co- 
extensive with the original imposition. There may be an inflation 
of the original imposition but the incidence must be the same. In 
the instant case the incidences are different.. So far as consolidated 
rate is concerned one-half is payable by the owner and one-half by 
the occupier on the entirety of all lands or buildings within the limits of 
the Corporation of Calcutta. The surcharge is not payable in that manner 
at all. The characteristics of ownership and occupancy are irrelevant to 
a surcharge. For purpose of surcharge the concept of user has been 
introduced which is absent in consolidated rate. (Para 48) 

In the instant appeal the first proviso to sec. 165(1) allows the 
Corporation to increase the maximum percentage upto 33% with the 

* Appeal from Original order No. 161 of 1978 Matter No. 640 of 1977. 
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approval of the State Government; but surcharge depends on user and 
can be determined by the State Government and the State Government 
alone. Some of the subsequent sections in which other provisions relating 
to consolidated rate have been made; surcharge does not fitin. Con- 
solidated rate has always been linked up with the concept of owner or 
occupler. These -concepts are not relevant to the levy of surcharge which 
proceeds on the basis of the user of the property irrespective of whether the 
user is the owner or the occupier. (Para 50) 
The Corporation cannot include surcharge in the occupler’s share 
of the consolidated rate bill. The Corporation’ cannot, as a matter of 
right, recover surcharge asa part of the consolidated rate payable either 
by the owner or by the occupier. For the recovery of surcharge the 
Corporation has to adopt other methods in accordance with law. (Para 52) 
Appeal allowed. 
Cases referred to : 
(1) The Commissioner of Income tax, Kerala, Ernakulam vy. K. Srini- 
yasan, AIR 1972 SC 491. 
\ (2) Mls Bisra Stone Lime Co. Ltd. v. Orissa Textile Mills Lid.. AIR 
1976 SC 127 E 
(3) - Commissioner of Commercial Taxes, Board of Revenue, Madras 
v. R. S. Zhaver, AiR 1966 SC 59 
(4) Calcutta Pinjrapvle Society v. Habu Chandra Ghose, 77 CWN 1 
(5) Assistant Commissioner of Urban Land Tax, Madras v. Bucking- 
ham and Carnatic Co. Ltd.. AIR 1970 SC 169 


Dipankar Gupta, P. K. Ray and Miss. Namita Gopal ... for Appellant 
Somnath Chatterjee, Aninda Mitra, Tapan Ray . 
and Pradip Ghosh - ... for Respondents 


The judgment of the Court was as follows :— 


Mitra, J.: The appellant is the owner of several immovable proper- 
ties in Calcutta which-have been le$ out to various tenants. Some of these 
tenants use the portions of the permises in which they are occupiers for 
commercial or non-residential purposes. 

2. On June 22, 1976, the Governor of West Bengal promulgated 
The Calcutta Municipal (Second Amendment) Ordinance, - 1976 (West 
Bengal) Ordinance No. XV of 1976. The Ordinance provided, inter alia 
that a surcharge at such rate not exceeding fifty percent, of the consolida- 
ted rate as may be determined by the State Government by notification 
published in the Official Gazette, may be imposed upon any land or build- 
ing which is used wholly or in part for commercial or non-residential pur- 
poses. Thereafter the West Bengal Legislative Assembly passed the Calcutta 
Municipal (Third Amendment) Act, 1976 and the provisions of the Or- 
dinance were embodied in it. The Governor's assent to the Act was first 
published in the Calcutta Gazette, Extraordinary of November 16, 1976. 
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Under section 24 of this Amendment Act, the Ordinance has been repealed 
and anything done or any action taken under the principal Act (that is, 
The Calcutta Municipal Act, 1951) as amended by the Ordinance shall 
be deemed to have been validly done or taken under the principal Act, as 
if the Act had commenced on June 22, 1976. 

3. By section 3 of the Amendment Act, section 165 of the principal 
Act, has been amended. Section 165 as now amended reads thus: 

` Part IV -Taxation -Chapter XI -Imposition of Consolidated Rate. 

16§. Power of Corporation to impose consolidated rate.— 

(1) A graduated consolidated rate on the annual valuation deter- 
mined under this Chapter may be imposed by the Corporation upon all 
lands and buildings in Calcutta for the purpose of this Act. Such gradu- 
ated consolidated rate shall not exceed — 

(i) fifteen per cent on the annual valuation where the annual 
valuation does not exceed one thousand rupees ; 

(ii) eighteen per cent on the annual yaluation-where the annual 
valuation exceeds one thousand rupees, but does not exceed three 
thousand rupees ; l 

. (iii) twenty-two per cent on the annual valuation-where the annual 
valuation exceeds three thousand rupees but does not exceed twelve 
thousand rupees ; and 

(iv) twenty-three per cent on the annual valuation-where the 
annual valuation exceeds twelve thousand rupees ; 

Provided that where the annual valuation exceeds three thousand 
rupees, the maximum percentage may be increased up to thirty-three per 
cent with the approval of the State Government. 

Provided further that a surcharge at such rate not exceeding fifty 
per cent of the consolidated rate as may be determined by the State Gove- 
rnment bya notification published in Official Gazette, may be imposed 
upon any land or building which is used wholly or in part for commercial 
or non-residential purpose. 

(1.A) Out of the consolidated’ rate calculated in terms of the 
provisions of clause (i), (ii), (iii), or (iv) of sub-section (1) twentyfive per 
cent, shall be deemed to be the amount due as water-rate and five per 
cent as the amount due as sewarage rate : 

Provided that the amount due as water-rate shall be calculated on 
the basis of the actual reading after water-meter is attached to any land 
or building where water is supplied. a 

4. Inthe 1951 Act there are now two separate sections, namely, 
section 191 and the newly introduced section 191A which call for our 
attention. Both the sections are under the heading “payment and recovery 
of the cousolidated rate”. Section 191 runs thus: 

191. Payment of consolidated rates :—One half of the consolidated 
rates shall be payable by the owners of the lands and buildings and the 
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` other half by the’ occupiers thereof. The payment shall be made in 


quarterly instalments and the quartera shall.be taken to commence on 
the Ist day of April, ithe Ist day of July, the Ist day of October and the 
ist day of January, The instalments i in respect of lands and buildings in 
different Wards shall be payable on or before the last day of the month 
as shown in schedule VA and if any instalment is paid into the Municipal 
Office on or before the last day of the month within which such instalment 
is payable a rebate of three ‘and one-eighth per cent of the amount of 
such instalments shall be allowed to the payer.. 

191A. Payment of surcharge: Notwithstanding anything contained 
in section 191 or in any. other _provisions of this Act,— 

(a) When a surcharge’ has been imposed upon any land or 
building under the second. proviso to sub-section (1) of section 165, 
the surcharge shall be . payable by the owner or occupier, as the case 
may be, who uses “such | land or building for commercial or non- 
residential purpose.: 

(b) ‘When any, portion of the land or building is used for comm- 
ercial or non-residential purpose, the amount of consolidated rate pay- 
able i in respect of such portion, shall, while fixing the consolidated rate 
for the entire land or building, be ‘separately calculated and the surch- 
arge shall be imposed under the second proviso to sub-section (1) of 
section 165 on that amount of the consolidated rate and shell be 
payable by the owner or occupier, as the case may bo who uses such 

. portion of the.land or building for commercial or non-residential 
purpose.” 

5. We see, "kercor, iái by the Amendment Act of 1976 a 
surcharge may be imposed on lands or buildings. which or portions whereof 
are used for commercial or non-residential purpose. And this surcharge 
is payable by the owner or occupier, as, the case may be, who uses the 
property in question. for such purpose. 

6. Inthe statement of ‘‘objects and reasons” that was annexed to 
the Bill introducing the surcharge it is stated :— “In view of acute fina- 
ncial crisis of the Corporation of Calcutta, it was considered necessary to 


amend certain sections- of the Calcutta Municipal Act, 1951, with a oview 


to augmenting the resources of the Corporation of Calcutta and enforcing 
certain administrative measures, 

7. A surcharge not exceeding fifty per cent of the consolidated 
rate was proposed to.be imposed on lands and buildings used for non- 
residential or commercial purposes. The surcharge should be payable 
by the owner or occupier who uses the land or building forsuch purpose. 

8. Itis relevant at this stage to set out section 200 of the 1951 
Act as well. Section 200 runs thus::— 

200. Power of Commissioner to levy.-entire rate from’ owner in 
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certain cases.— If any land or building is ordinarily occupied by more 
than one person holding in severalty. or is valued at less than five hund- 
red rupees, the Commissioner may, notwithstanding anything contained in 
section 191 levy the entire consolidated rate from the owner of such land 
or building.” 

9. The reason why we have underlined the expression “notwith- 
standing anything contained im section 191” is to show that the legislature 
did not think it proper to include section 191A also in section 200. 

10. Coming back to the facts of this case it appears that pursuant to the 
second proviso to section 165(1) of the 1951 Act, the Corporation issued 
a printed Circular dated January 10, 1977 notifying the imposition 
of 50% surcharge upon any tand or building which is used wholly or 
in part for commercial er ` non-residential purposes, the same being 
payable by the owner or occupier as the case may be who uses the land 
or building wholly or in part for commercial or non-residential purposes. 
A copy of circular is set out hereunder : 

“It is hereby notified for the information of ratepayers and the 
users of lands and buildings for commercial or non-residential purpose 
that as peran amendment of the Calcutta Municipal Act, 1951, a 
surcharge of 50% on the consolidated rate has been fixed by the State 
Government by a Notification. With effect from October, 1976 the 
Corporation of Calcutta will levy the surcharge upon any land or 
building which is used wholly or in part for commercial or non-resi- 
dential purpose. This surcharge on the consolidated rate shall be 
payable by the owner or occupier as the case may be, who uses such 
land or building or part thereof for commercial or non-residential 
purposes. 

It has further been decided to include the surcharge in the 
occupier’s share of the consolidated rate and where the same cannot be 
shown on the current bills/demand, a supplementary demand with effect 
from 3/76-77 will be raised for the surcharge and sent to the rate-payers in 
due course. 

It may be also stated for the information of rate-payers that 
where an owner pays both shares of taxes (owner and occupier) he will be 
entitled to recover the proportionate amounts of surcharge from the 
concerned tenants users under provisions of the law and that he can get 
a list of such users of buildings with the amounts of surcharge payable 
by them on application to the Assessor of this Corporation on payment 
of necessary fees for the purpose. 

Rate-payers and users of lands and buildings for commercial 
and non-residential purposes are requested to submit Returns in respect 
of their occupation and amount of rent etc. paid for such accomodation for 
commercial or non-residential purpose, to the said Assessor at the Central 
Municipal Office, 5, Surendra Nath Banerjee Road, Calcutta-700013 within 
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a fortnight from the date of this Notification. The filing of Return, as 
aforesaid is obligatory under section 177 of the Calcutta Municipal Act, 
1951. 
N. K. Mukherjea, 
Commissioner to the Corporation of Calcutta 
Dated the 10th January, 1977. 
C.P-610. 15-2-77—10,000. » f 
11. For the period from January to June, 1977, that is the fourth 
quarter of 1976-77 and the first quarter of 1977-78 the appellant paid a 
total sum of-Rs. 8,128.86 on account of surcharge. 
“42. On July 19, 1977 the appellant made an application under Article 
226 of the Constitution to prevent the Corporation from realising the 
surcharge from the appellant. as the owner of the immovable properties in 
question and a rule nisi was issued. The appellant also in its petition 
raised certain points regarding water supply and removal of garbage 
and refuse. 
13. By his judgment delivered on January 19, 1978 Hazra, J. has 
discharged the rule and has dismissed the application under Article 226. 
14. The present appeal is directed against the judgment of Hazra, J. 
In course of hearing Learned Counsel appearing for the appellant did 
not press the points relating to water supply and removal of garbage and 
refuse. Weare, therefore, called upon to decide whether the Corporation 
` can compel the owners of properties to pay the said surcharge and then 
recover it from the occupiers who are actually using lands or buildings 
wholly or in part for commercial or non-residential purposes. 


15. The case on behalf of the respondents has been argued by Mr. 
Tapas Ray and then by Mr. Anindya Mitra. The Corporation’s 
contention is that surcharge is a part of the consolidated rate and 
is realisable in the same manner as consolidated rate is realisable 
under the provisions of the Calcutta Municipal Act, 1951. The 
Court’s duty, according to Learned Counsel, is to give literal mean- 
ing to the words used in a Statute. Only if, after giving literal 
meaning, it appears to the Court that the literal meaning is leading 
to anomaly or ambiguity or the scheme of the Act cannot be 
worked out or if it runs contrary to the entire scheme, the Court 
may be at liberty to adopt other rules of construction. The 
primary consideration is the legislative intent and when that intent 
is clear upon giving a literal meaning, the Court should upheld 
the literal meaning. Reference -was made to` Wharton’s ‘Law 
Lexicon,” 14th Edition and “Shorter Oxford, English Diction- 
ary”, 3rd Edition. In the Oxford Dictionary at page 2089 one 
of the meanings of ‘‘Surcharge” is: “to subject to an addi- 
tional or extra charge or payment”. Id Wharton’s ‘Law Lexicon’ 
at page 968 “Surcharge”, inter alia, means “an over charge of 
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what is just and right”. Our attention was also drawn to the mean- 


ings of ‘consolidated’ and ‘rate’; but these do not seem to be. -> 


strictly relevant for our purposes in this appeal. Strong reliance wat 
placed in ibis connection, inter alia, on two Supreme ‘Court decisions 
reported in (1) AIR 1972 SC@ 491 (The Commissioner of Income Tax 


Kerala, ` Ernakulam v. K. Srinivasan) and (2) AIR 1976 SC 427 (M/s. . 
Bisra Stone Lime Co. Ltd. y. Orissa Textile Mulls Ltd.). 


In the firat case the Supreme “Court was ‘considering the — 


méaning of ‘Surcharge’ with reference tò the Finance Act, of 1944 
and the Income Tax Act of 1961. In paragraph 10 at page. 
494 the Supreme Court says: ‘The meaning Of the word 


‘surcharge’ as given in Webster’s New International Dictionary includes l 
among others to charge too much or in addition’ and also ‘additional 


sax’. .Thus the meaning of ‘surcharge’ is to charge in. addition or to 
_ subject to an additional or extra charge .....”” 

In the tecond case the Supreme Court was construing the 
meaning of ‘surcharge’ in the Electricity (Supply) - Act, . 1948. In 
‘paragraph 11 at page 130 it has been stated. “The word ‘surcharge’ ` 
is not defined in the Act, but etymologically, inter alia, surcharge stands. 


for additional or extra charge or payment (see Shorter Oxford . 


Dictionary). Surcharge is thus a super-added charge, a charge over and 
above.the usual or current dues. Although, therefore, in the present 
.case it is in the form ofa surcharge, it is in substance .an addition 
to the stipulated rates of. tariff. The. nomenclature, therefore, . does: 
not alter the position Enhancement of the rates by way of surcharge 
- is well within the power of the Board to fix or revise the rates of tariff 
under the ‘provisions of the Act. .....” 


416. Learned Counsel for the respondent has invited us to apply: 
the etymological’ meaning to the word ‘surcharge’ in the second proviso 
to section 165(1) of the Calcutta Municipal Act, 1951 and hold that 
‘surcharge’ is an increase of or an addition to the consolidated rate. 
The imposition of consolidated rate is on lands and buildings regardless 
of the nature of user. The imposition. of surchargeris on lands and - 
buildings depending on thè nature of user. . a 

Secondly, ‘surcharge’ has been introduced by way of a proviso. 
to section 165 of the 1951 Act which gives power to the Corpofation 
to impose consolidated rate. This is a factor, Learned Counsel for the 
Corporation has urged, of great significance. The normal meaning of 
a proviso has been explained by the Supreme Court in (3) Com- 


missioner of Commercial Taxes, Board of Revenue - Madras v. R. §. 
Zhaver, AIR. 1968 SC page 59. The Supreme Court while constru- | 


ing certain provisions of the Madras General Sales Tax Act, 1959, 
has said that a proviso is an exception to the main part of the section 
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but in “exteptional cases a proviso may be a substantive provision itself. 
In the instant case ‘surcharge’ is io the form of a proviso but, in fact 
it is a main part of the section. Part IV of the 1951 Act deals with 
‘Taxation’. Chapter XI of Part IV deals with ‘imposition of consolidated 
rate’. The legislature has-not introduced any extraneous matter in 
Chapter XI. The owner’s tax and the occupier’s tax were already 
there. A third category of tax has been added and that is the user’s 
tax which hasbeen described as ‘surcharge’. Learned Counsel says 
that nomenclature does not bind any party. A harmonious construc- 
tion of the Statute is necessary. Section 165(1) read with all the provisos 
means that a maximum of 33%, can be imposed on lands and buildings 
as consolidated rate; but in respect of commercial and non-residential 
lands and buildings this maximum may be raised further. Which is 
why the natural meaning of ‘surcharge’ is relevant. Surcharge is 
-an additional tax—an extra category of tax which was not provided for 
in the original enactment. : ` 
17. Counsėèl for the Gomsereion invited us to notice that in 
section 191 provisions have been made as to when consolidated rate is 
payable; but there is no provision for date or.dates of payment of sur- 
charge. This shows that surcharge is payable when consolidated rate is 
payable. In ‘section 206 a tax of carriages and animals as specified in 
Schedule VI has been imposed. In, section 209 it has been prescribed 
that the tax on carriages and animals under section 208 shall be payable 
half-yearly in advance. In section ‘216(1) bas been imsposed a tax on 
dogs. Sub-section (2) of section 216 provides that the tax on dogs shall 
be payable yearly in advance. In Chapter XIII of Part IV provisions 
have been made for tax on professions, trades and callings. Section 218(1) in 
Chapter XIII provides that this tax shall be payable annually before 
the Ist day of July of each year by taking outa licence for the purpose 
of the professions, ‘trade or callings concerned. It provides further that 
the first licence shall be taken out within one month of the taking up of 
the profession, trade or calling. Chapter. XV of Part IV imposes 
scavenging tax. Section 223(2) in Chapter XIV says that a licence in 
respect of scavenging tax shall be taken out not later than the firat day 
of June or the first day of December in each year ‘or within one month 
of the taking up of the calling. The scavenging tax is paid by keepers 
of animals or owners or occupier’s of a market. But Learned Counsel 
has pointed out that the Statute does not prescribe any time limit for 
payment of surcharge for commercial or non-residential user. This is 
another indication that surcharge isa part of the consolidated rate and 
is payable with the consolidated rate and for the recovery of surcharge 
the Corporation can give a noties of demand under section 236. 
18. The Corporation’s ` Counsel’ then drew ‘our attention ‘to 
sections 181, 182 and 183 of the 1951 Act. These sections provide 
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respectively for (a) a notice of objection to valuation; (b) entry of 

objection and investigation thereof by Commissioner or Deputy 

Commissioner; and (c) appeal to Small Cause Court. Upon reading 

these sections it is evident that an owner oran occupier can object to- 
valuation of property on the basis whereof the consolidated rate has 

been fixed. He can even appeal to the Small Cause Court if he is- 
aggrieved by the decision of the Commissioner or the Deputy Com- 
missioner; but there are no separate provisions for appeal peor 
‘surcharge’. 

- 19. Learned Counsel for the Corporation next dwelt on section 
167. This section Jays down, inter alia, that Jand or building used. 
exclusively for. the purposes of public worship, and public burial 
or. burning ground or other places for the disposal of dead duly 
registered under Chapter XXXI, shall be exempt from consolidated | 
rate. Learned Counsel has submitted that if ‘surcharge’ is not part of 
the consolidated rate, then the Corporation has no power to exempt 
any building from ‘surcharge’. Therefore, a building although exempt 
under section 167 from consolidated rate, may remain liable for payment- 
of ‘surcharge’ on the ground that it or any portion of it is used for non- 
residential or commercial purposes. This is an anomalous position, — 
which the Court cannot ignore. or 

20. We may say at once that -this argument of the Corporation’s 
_ Counsel is untenable. The simple answer is that ‘surcharge’ is calculated - 
at a rate not exceeding 50% of the consolidated rate. If no consoli- 
dated rate is payable in respect of any land or building, no ‘surcharge’ 
is payable either. - 

21. Learned Counsel for the‘ respondents then invited us to study 
the arrangement or placing of sections in the Calcutta Municipal Act, 
1951. Part IV deals with ‘Taxation’, It has seven Chapters namely, 
Chapters XI, XII, XII, XIV, XV, XVI and XVII. Out of these seven 
Chapters the first six Chapters impose differnt types of rates and taxes. 
The last Chapter provides for ‘Recovery of consolidated rateand other ` 
taxes’. Chapter XI is the only Chapter for imposition of consolidated 
rate. The other Chapters are Chapters imposing (1) tax on carriages 
and animals, (2) tax on ‚professions, trades and. callings, (3) scaveng- 
ing tax, (4) tax -on carts and (5) tax on advertisements. It is in 
Chapter XI and not in any other Chapter that ‘surcharge’ for non- 
residential or commercial user has been introduced. This internal aid 
to construction reveals that ‘surcharge’ is sngeparable from consolidated 
rate and is dependent on consolidated rate. 

22: Learned Counsel then submitted that section 191A which 
we have already quoted would amply demonstrate that both ‘surcharge’ 
and ‘consolidated rate’ are on lands and buildings. It is true that. 
section 191A opens with’ the words ‘notwithstanding anything contained 
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in section 191 or any other provisions of this Act’. Bnb this expre- 
ssion was necessary. Had it not been there ‘surcharge’ also, like 
‘consolidated rate’, would have been payable both by the owner 
and the occupier in equal shares.. ~ 

23. Then, again, the legislature instead of using the expression’ 

user’s tax’ has deliberately used the words ‘surcharge’. This is because 
‘surcharge’ is imposable only when ‘consolidated rate’ is imposable 
and ‘surcharge’ is dependent on the amount of ‘consolidated rate’. 
Apparenily, there is a difference between ‘surcharge’ and ‘consolidated 
rate’ in section 165(1). ‘Consolidated rate’ is fixed by the Corporation 
and ‘surcharge’ by the State Government. But reading the sub-section 
carefully it is evident that this difference is of no substance. In fact, 
the Corporation has no hand in -the’ fixation of the consolidated rate 
so far as the fuidamental basis is concerned. In any event, it is immaterial 
as towho determines ‘the ‘consolidated rate’ and who determines the 
‘surcharge’. What is material is to ascertain the nature of surcharge 
imposable on lands or buildings. The non-obstante clause in section 
191A is a further proof, according to the Corporation’s Counsel, 
that ‘surcharge’ and ‘consolidated rate’ are inseparable. 
24. It is also idle to contend that ‘surcharge’ may exceed the 
ceiling of 33 percent prescribed by the first proviso to section 165(1). 
This sub-section has to be read asa whole. The first proviso was the 
original proviso. The second proviso has created possibilities for 
enhancement of the limit which the first proviso had prescribed. 

25. Learned Counsel then invited us to read sub-section (1A) of 
section 165. We have quoted it once, but may quote it again for 
the sake of convience. 

It is as follows : 

“Out of the amount of consolidated rate caiculated in terms 
of the provisions of clause (i), (ii), (iii) or (iv) of sub-section (1) 
twenty-five per cent, shall be deemed to be the amount due as water- 
rate and five per cent as the amount due as sewerage rate t 

Provided that the amount due as water-rate shall be calculated on 
the basis of the actual reading after water-meter is itaenea to any land 
or building where water is supplied.” 


26. Sub-section (1A) and the second proviso to sub-section (1) 
were introduced by the same amending Act. Water-rate and sewe- 
rage rate would not come out of the “surcharge component of the 
consolidated rate. 5 

. 27. Sub-clauses (i), (ii), (iii) and (iv) of sub-section 1 are some of 
the methods of arriving at the consolidated rate. Something more has 
been added by the second proviso to sub-section (1). The consolidated 
rate, therefore, is a consolidation fo several Municipal rate. 
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28. For all the reasons aforesaid, Learned Counsel for the 
respondents has argued that, the views of the Learned Trial Judge 
should be accepted by us and we should hold that ‘surcharge’ is a` 
part and parcel of ‘consolidated rate’ and can be included in the 
occupier’s share of the rate bills which can be recovered from the 
owner or the occupier, as the case may be, except that when the 
owner makes the payment, he would be entitled to recover it from 
the occupier. ; 

29. In construing a Statute the role of a ‘proviso’ is well-known. 
The effect of an excepting or qualifying proviso, according to the 
ordinary rules of construction, is to except out of the preceding 
portion of the enactment, or to qualify something enacted therein, 
which but for the proviso would be within it; and such a proviso 
cannot be construed as enlarging the scope of an enactment when 
it can be fairly and properly construed without attributing to it that 
effect. But sections, though framed as provisos upon preceding 
gections, may contain matter which is in substance a fresh enactment, 
adding to and not merely qualifying what goes before: vide Craies 
on Statute Laws, 3rd Edition, pp. 194 and 195. 

30. A proviso, therefore, is normally an exception or qualifi- 
cation carved out of a substantive provision; but it may in some 
cases be a substantive provision itself. This is what the Supreme 
Court has emphasised in the Madras case reported in AIR, 1968 SC 
at page 59 which we have noted earlier. 

31. Keeping this principle of construction in mind we have to 
see whether the second proviso to section 165(1) of the Calcutta 
Municipal Act, 1951 has created an exception to the substantive 
provision or is a substantive provision itself. Our Court in (4) 
Calcutta Pinjrapole Society v. Habu Chandra Ghose reported in 77 
CWN page 1 at page 12 has pointed out that the question is always 
of one interpretation of the proviso on its terms and there is 
no binding rule that the proviso must always be confined to the 
scope and ambit of the main section to which it is appended. There 
may be instances where a proviso is not related to the subject- 
matter of the main provision or contains matters extraneous to that 
section. ' 

32. In order to appreciate whether the second proviso to section 
165(1) creates a subtantive provision or is a mere exception, let us 
go to the source of the power under which a ‘surcharge’ has been 
imposed. 

33. Entry 49 in List II of the 7th Schedule to the constitu- 
tion enables the State Legislature to impose taxes on` lands and 
buildings. The State Legislature can also impose (a) taxes on 
advertisements other than advertisements published in the Newspapers, 
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(b) taxes on vehicles, whether mechanically propelled or not, suitable for 
use on roads, including tramcars subject to the provisions of Entry 35 of 
List III, (d) taxes on animals and boats, (e) taxes on professions, trades, 
callings and employments and (f) fees in respect of any matters in List 
II but not including fees taken in any Court under Entries 55. 57, 58, 60 
and 66 of List II. ` 


34. Itis to be noted that taxes on lands and buildings are not con- 
cerned with division of interests or ownerships of various units of lands 
and buildings. 


35.° The Calcutta Municipal Act; 1951 has-been broadly divided 
into several Parts. Each Partis also divided into various Chapters. In 
this appeal we are concerned with Part IV which is the Part on ‘Taxation’. 
Chapter XI in Part IV isthe Chapter on imposition of consolidated rate’, 
Chapter XII gives power to the Corporation to impose tax on carriages 
and animals. Under Chapter XIII the Corporation can impose tax on 
professions, trades and callings. Chapter XIV is the Chapter on scaven- 
ging tax. Chapter XV is the Chapter on tax on cars. Chapter XVI 
authorises the Corporation to impose tax on advertisements. Chapter 
XVII makes provisions for recovery of the concolidated rate and other 
taxes. There are elaborate provisions for recovery of consolidated rate by 
distraint or suit in sections 235 to.253 in ‘Chapter XVII. For recovery of 
taxes other than consolidated rates, there 1s a separate section and that 
is section 254 which runs thus : 


_ “Section 254, Power of the Corporarion to prosecute or several 
notice of demand. 
1. When any sum is due from any person on account of — 
(a) the tax on carriages and animals, 
(b) the tax on professions, trades and callings, 
(c) the scavenging tax, or 
(d) any other tax or fee leviable under this Act, 
- the Commissioner may either’ prosecute such person if prosecution lies 
under the provisions of this Act or cause to be served on him a notice of 
demand in the form in §chedule VIII or in a form to the like effect.” 


: (2) The provisions of section 236, sub-section (2), section 238 
and clause (a) of section 249 shall, with all necessary modifications, apply 
to every such notice of demand.” - 


36. Itshould be mentioned at this stage that a notice of demand 
in the form in Schedule VIII or in the form to the like effect has te 
state, infer alia, (a) the nature of tax or fee leviable or payable (b) the 
period for which it is due and (c) the time within which the payment is to 
be made either.into the Municipal Office or to an officer appointed to 
receive the same. Moreover, by sub-section (2) of section 254 the proce- 
dure for recovery of consolidated rate by distraint has also been made 
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applicable with necessary modifications to the sO NEY of fees and aie 
taxes payable under section 254. 


37. _ For each of the taxes and fees imposable by the Corporation 
the Statute also prescribes who is liable to make the payment. For inst- 
ance, taxes on carriages and animals are payable by the owners or the 
keepers (Sections 208 and 210); tax on dogs is also payable by the owner 
or, the keeper (sub-sectidn (3) of section 216) ; and tax on grant. of licence 
for advertisements is payable by the person who erects, exhibits, fixes or 
retains them upon or over any land, building, wall, hoarding or structure. 


38° Let ug now examine the nature or character of consolidated 
rate. Under Section 165 the consolidated rate is imposed upon all lands 
and buildings in Calcutta. It varies fiom 15 per cent to 23 percent on 
the annual valuation. The maximum is 33 per cent with the approval 
of the Siate Government. 


_ + 39. Then, section 166 says ‘that’ the percentages referied to in 
section 165 shall be fixed annually, in the manner’ provided in Chapter 
-VIII, with reference to the requirement of the Municipal Fund. 


Section 166, therefore, takes us back to Chapter VIII in Part HI 
“which deals with ‘Finance’. Chapter VIII is the Chapter on ‘Budget 
Estimates’. Under clause (c) of section 126 in Chapter VIII the Comm- 
issioner shall, on or before the 15th day of Décember each year, prepare 
and-submit to the’Standing Finance Committee in such form as the 
Corporation may from time to time approve a statement of the proposals 
as to taxation which it willin his opinion be necessary or expedient to 
impose under this Act in the said year. Under clause (3) (b) of section 
127, the Budget Estimates prepared by the Standing Finance Committee 
shall be-laid ‘before the Corporation on the 15th February or as soon as 
possible thereafter and the Corporation shall consider the'same. It may 
refer the estimates back to the Standing Finance Committee for further 
consideration and re-submission within a specified time and shall determine, 
subject to the provisions of Part IV the levy of the consolidated rate and 
“taxes for the said year at such rates as are neeessary to provide for the 
purposes mentioned in sub-section (4). The purposes mentioned in sub-- 
section (4) relate to the financial requirements of the Corporation. 


40. The consolidated rate, therefore, is a tax. “It is a- nomenclature 
given toa tax. This tax has an upper hmit which the legislature has 
fixed. The Corporation determines the actual rate annually-subject to . 
the maximum limit which the legislature has indicated. The. actual rate 
is linked. to the annual value of the property. The annual value is again 
linked to the capital value of the property. The actual rate,. therefore, 
isa fraction of the capital value. This is the method by which the 
quantum of the consolidated rate 1s imposed on all: lands and buildings in 
Calcutta irrespective of the purposes for which they are used. 


» q 
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41, The surcharge which the second proviso to section 165(1) has 
imposed under the Calcutta Municipal (3rd Amendment) Act, 1976 is not 
on all lands and buildings. ‘It operates in a field different from the field 
delineated for consolidated rate. The surcharge is on some of the lands 
and buildings only satisfying a particular description. 


Secondly, it is apparent from the provisions of sections 166 and 
167 to which we have already made reference that the function of deter- 
mining the quantum of consolidated rate has been entrusted with the 
Corporation. The surcharge is determined by the State Government by 
Notification published in the Official Gazette. _ 

Thirdly, the consolidated rate has a ceiling. If surcharge is to 


be treated as a part of the consolidated rate, the ceiling would be 
exceeded. ` 


Fourthly, section 191 makes it clear that one-half of the consolidated 
rates shall be payable by the owners and the other half by the occupiers. 
But section 191A makes a separate provision that surcharge shall be 
payable by the owner or theoccupier, as the case may be, who uses 
such land or building for commercial or non-residential purpose. Upon 
reading sections 191 and 191A one is left with the impression that con- 
solidated rate and surcharge are two different levies altogether. 


42. There arealso other provisions of the Act which need our 
attention. We have already said that by section 200 power has beea 
given to the Commissioner to levy the entire consolidated rate from 
the owner in certain cases, “notwithstanding anything contained 
in section 191.” Significantly, the Calcutta Municipal (3rd Amend- 
ment) Act, 1976 has omitted to include Section 191A in section 200. 
There are provisions in Section 201 for recovery from occupier of 
portion of rate paid by owner under Section 200. These two sections 
are confined to consolidated rate only and can have no application to 
surcharge. Then again, when the Corporation does not know or is 
unable to ascertain the name of the owner, the Commissioner may by 
written notice require the occupier under section 205 to furnish bim 
within 15 days with the name and address of the owner. And on the 
occupier’s failure to do so, the occupier would be liable to pay the owner’s 
rate under Section’ 206. These provisions also can have no apphcation 
to surcharge although they are applicable to consolidated rate. Sur- 
charge is payable by the user of the property for commercial or non- 
residential purposes. The same arguments can be advanced with regard 
to section 246 which has made provisions for recovery of owner’s share 
of rate from the occupier or his sub-tenant, and deduction of amount 
from rent. This is also a section applicable only to the owner’s share 
of consolidated rate and has no application to surcharge. 


We next come to section 247. This section is as under : 
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4947, Liability of purchaser for indos share of amohia 
rate.—The- purchaser of — 
(a) any land or building . , or 
(b) any share divided or undivided, in any land or building .. 
in respect of. which any sum is due at the time of purchase from the 
Previous owner on account of the consolidated rate, shall be liable for . 
the said sum: 

' Provided that such purchaser shall not be liable for any sum 60 
due for any period exceeding one year prior to the date of purchase.” 

This section also cannot be applied to a surcharge which is payable, 

by the user for commercial or non-residential purposes only. 

43. Then; section 253'creates a charge on the property. ‘It says 
that consolidated rate would be a first charge on premises. The charge 
is attached to the land or building and to movable property, if any, found 
within or upon such land or building. It would be unreasonable to hold 
that the first charge envisaged by section 253 should extend to surcharge 
as Well'which is dependent purely on the user of the property. For the 
recovery of surcharge, we have already pointed out that, there is~.provision 
in section 254. Section 254 gives power to the Commissioner 
to prosecute or serve notice of demand in respeet of “any 
other tax or fee teviable under this Act.” Then, section 255 
provides for election by defaulter to pay or to appeal before Commissioner. 
Section 256 provides- for decision of Commissioner in case of contest by 
defaulter. And section 257 gives’ power to ‘Commissioner to increase 
penalty where defaulter does not appear before Commissioner. These 
sections appear to be a complete machinery for recovery of “any other 

tax or fee” Jeviable under the Calcutta Municipal Act, 1951.. For 
recovery of surcharge, therefore, the Corporation has to resort to these 
provisions. i 

44. Itis- well known that very often the method ‘of computation 
of two different taxes is similar; but they remain differnet all the same. 
Reference may be made in this connection to (5) Assistant Commissioner 
of Urban Land Tax, Madras and others v. Buckingham & Carnatic Co. Lid. 
AIR 1970 SC 169. It is true that in computing ‘surcharge’ and consoli- ` 
dated rate’ a percentage of the annual value is the basis ; but this only 
shows that the same standard is being adopted’ for two different taxes. 
This had happened in the Supreme Court Case cited above. Two 
different taxes in two differnt lists in the 7th Schedule to the Constitution 
had similar methods of computation. If two different taxes in two 
different lists could have the same or similar method of computation, two 
different taxes in the same list may‘also have the same or simular method 
of computation. Both ‘consolidated rate’ and ‘surcharge’ are imposable 
udner List If ; but one is imposed on user the other is imposed irrespective 
of user. > 


` 
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45. To cite another example, Entry 84 in List I of the 7th 
. Schedule authorises the Union Government to impose duties of 
excise on tobacco and other goods manufactured or produced in 
India except— 

(a) alcoholic liquors for human consumption ; 

(b) opium, Indian hemp and other narcotic drugs and narcotics. 

Section 34(1) of the Finance Act of 1935 amended the Central 
Excise and Salt Tax Act, 1944 to impose an auxilary duty of excise. 
This auxilary duty was not, strictly speaking, an additional excise 
duty; but under sub-section (5) of Section 34 the procedure for 
recovery of the auxilary duty was the same as that of the recovery 
of excise duty already chargeable under the said Act. This shows 
that even when tbe procedure of the recovery is the same, the nature 
of the tax or levy may not be the same. 

46. We are unable to agree that surcharge is an enhancement 
of the consolidated rate. Consolidated rate is imposable on a graduated 
scale under section 165(1). The second proviso to section 165(1) docs 
Not provide that the consolidated rate may be enhanced in the case 
of a person who uses a land or building wholly or in part for 
commercial or non-residential purpose. 

47, The argument of Learned Counsel for the Corporation that 
surcharge is an enhancement of the consolidated rate or isa levy which 
is an addition to the consolidated rate weekens his contention that 
the second proviso to section 165(1) should be given its normal 
meaning. Section 165(1) confers powers on the Corporation to impose 
consolidated rates. Rates are the principal means by which money 
to defray Local Government expenses is raised by direct levy on 
occupiers, or in certain cases owners, of property within the area of 
authority making the rate. Halsbury’s Laws of England, 3rd Edition, 
Volume 32, Article 1 at page 3. In section 123 of the Bengal 
Municipal Act, 1932 power has been given to the Commissioners of 
Municipalities to impose taxes. The different types of rates and 
taxes that they can impose, have been shown differently in various 
sub-clauses of section 123(1) starting from “a rate on holdings situated 
within the Municipality assessed on their annual value” and ending 
in “any other tax which the Commissioners are empowered to impose 
under any law for the time being in force”. This ig an indication 
that a Municipality or a Corporation can be given power to impose 
different types or varieties of rates and taxes. A rate on holding is 
something different from water-rate or lighting rate or conservancy, 
latrine and drainage rate. In: the instant case also, in our opinion, 
‘surcharge’ cannot be equated to consolidated rate. 

j 48. It is true that both ‘surcharge’ and ‘consolidated rate’ are 
in the same Chapter.. The reason is that the computation of both 
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‘surcharge’ and ‘consolidated rate’ is linked to the annual value. The 
entire Chapter | is devoted to the determination of annual value. 

Etymologically, surcharge may, stand for an additional or extra ` 
charge or payment. But nomenclature does not always control 
Interpretation of Statutes. 

~The Sine qua non of an enhanced rate is that it must be co- 
extensive with, the original imposition. There may ‘be an inflation of 
the. original imposition but the incidence must be the same. Here 
the incidences are different. So far as consolidated, rate is concerned 
one-half is payable by the owner, and one- -half by ‘the occupier on 
the entirety of all lands or buildings within the limits of the Cor- 
poration of Calcutta. The surcharge, is not payable in that manner 
at all. Tho. characteristics, of ownership and occupancy are irrelevant 
to a "surcharge. For purposes ‘of ‘surcharge the concept of user has 
been introduced which is absent in consolidated rate. The first 
proviso, to section 165(1) may be a case ‘of inflation or enhancement 
of consolidated rate as the incidence is the same; ‘but this argument 
does not apply to the second proviso. 
É 49. In view of the three ‘lists in, the seventh ‘schedule ‘to the 
Constitution, namely, the Union List, the State List and the Concurrent 
List and the numerous entries in ‘each of these lists, different taxes 
may be levied . on the same land and building either under different 
lists or within the same ‘lists. We ‘have already seen . the different 
types of ‘Municipal taxes that can be imposed. It is interesting to 
‘study, in „this connection, some of the provisions of the West Bengal 
Urban Land Taxation Act, 1976. Sections 3, 4, 5 and 6 of this Act 
have made provisions for the levy of (a) Land Tax, (b) Urban 
‘Land Tax, (c) Development Charge. and (a) ' Conversion. Charge on 
land or building within the purview of the Act. Then Section 29 
‘prescribes as follows :—. , - 
‘ : “The tax or charge ‘payable under this Act in respect of any 
, land or building ‘shall be in addition ta any other tax or charge 

„ Payable under any other law for the time being i in force.” 

x Merely because, the tax or charge payable under, , the Urban 
Land Taxation Act, 1976, is an additional tax or charge, it does 
not, follow that it is part of an.earlier tax or charge already imposed 
by any „other Statute. Each tax or charge has to be judged on its 
own merits— its nature, incidence and characteristics have to ` be 
sonitinised before it can, be described either as an independent tax 
or charge or as a part, of an existing tax or charge. 
: ,30. In the instant appeal the first proviso, to section 165(1) ‘allows 
the Corporation to increase,:the .maximum percentage, up to 33% with 
the approval:,of ithe State ,Government,; but surcharge depends on user 
and can be,determined by. the State Government and; the State Government 
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alone. We have: already shown that, “some of „the subsequent sec- 
tions in which other provisions relating : to -gonsolidated rate have been 
made, surcharge does not fit in. Consolidated rate has always been 
linked up with the coficept of owner of occupier. ` “These concepts are 
not relevant to the levy of surcharge which proceeds on the basis of the 
user of the property irrespective of whether the user ig the owner or 
the occupier. If we do not treat surcharge as'a separate ‘dr independent 
levy, many complications would arise. For example, we have said that 
‘surcharge’ can be recovered by resorting to the relevant provisions of 
section 254 of the Act. This section attracts with necessary modifica- 
‘tions the provisions of sections 236 and 237,-that is, (a) notice of demand 
_ and (b) distraint, in Calcutta. Sub-clause (b) of section 237 makes 
‘it clear thas for occupier’s share of the’ consolidated ‘rate, distress and 
sale of movable property ‘found on. the premises are permissible. If 
these sections with necessary modifications are to be applied to surcharge, 
“it necessarily follows that distress and sale- of the movable. property of 
_ the person who uses any land or building or portions thereof for com- 
` mercial or non-residential purposes ‘would be justified. It is not'at all 
‘fair that ‘movable property of any person who ‘is not using the land 
‘or building for ‘commercial or non-residential purposes should be 
: subjected to, distraint. 

51. Learnéd Counsel for the Corporation advanced arguments 
, based on placement, nomenclature and form. These are some of the 
‘aids to construction of Statutes ; but the Court in every case has to con- 
‘centrate on the substance of the right which tie legislature . has. created 
and construe it accordingly. 

52. For all the reasons aforesaid, we are of opinion that the 
Corporation cannot include ‘surcharge’ in the occupier’s share of the 
consolidated rate bill. The Corporation cannot, as a matter of right 
recover ‘surcharge’ as a part of: the consolidated rate payable either by 
the owner or by the occupier.’ For the recovery~of ‘surcharge’ the 
‘Corporation hasto adopt other methods in accordance with law of 
Awhich some indications have been,given by us in this judgment. 

53.. In the-result, this appeal is allowed ; the judgement and 
order under appeal are set aside : we direct the issue of,,a writ, in the 
nature of mandamus commanding the respondents to act according to law 
by ceasing to include the ‘surcharge’ that may be imposed upon any land 

or building which is used wholly or in part for commercial or non-resi- 
` dential purpose iù any bills of consolidated rates or ceasing to treat the 
said surcharge as any part of the cosolidated rate. The rule is accordingly 
made absolute ; but we make no order i as to costs. ccd 
” Datta, J. : J agree. ` a eee l s S 


4 ` t 


P. R. 


x 


v 


408 Himangshu Kumar Samanta v. J. L. R. O. Mahisadal [1979 (2) CLJ 


{ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Ganendra Narayan Ray 
Decision : May 4, 1979 , 
Shri Himangshu Kumar Samanta ie os Petitioner 


Versus 
J. L. R-O. Mahisadal & Ors. er ... Opposite parties* 


West Bengal Restoration of Alienated Land Act 1973 (W.B. Act 
XXII of 1973), Secs. 2(4), 4(1), 7—Jurisdiction of J. L. R. O.— Whether 
shoproom and adjoining land can be treated as land under the Act. 

Petitioner was a tenant in respect of a shoproom in a bazar 
and was carrying on business as a carpenter. Parimal who was the 
owner of the land, sold the Jand including in shoproom to O. P. No. 4, 
O.P.No.4 served on the petitioner a notice to quit and vacate the land. 
Petitioner purchased one third of the said land. O.P. No. 4 made an 
application under sec. 4(1) of the West Bengal Restoration of Alienated 
Land Act, 1973 to the Special Officer who issued a notice to the 
petitioner for the purpose of adjudication. Petitioner then filed a 
writ petition under Art. 226 of the Constitution and contended that the 
J. L. R. O. had no jurisdiction to entertain the application under sec. 4(1) 
of the Act and that the disputed land did not fall within the definition 
of land under sec. 2(2) of the Act. 

HELD: In the special facts of the case, the J. L. R.O. who acted 
as the Special Officer had jurisdiction to proceed with the application of 
the O. P. No. 4 under sec. 4(1) of the West Bengal Restoration of Alienated 


Land Act, 1973. (Para 2) 
The disputed property, ashoproom, is not homestead and cannot be 
treated as land within the meaning of the Act. (Paras 7 and 8) 


Rule made absolute. 


Cases referred to :— 
(1) B.N. Mutto y. Dr. T. K. Nandy, AIR 1979 SC 460 
(2) Udayan Chenubhai y. R. C. Bali; AIR 1977 SC 2319 
(3) State of U. P. y. Indian Hume Pipe Co. Ltd., AYR 1977 SC 1132 
(4) Commisstoner of Income tax vy. eens Hotel, AIR 1972 SC 168 


Saradindu Samanta eos Jor Petitioner 
Shyama Prasanna Roy chowdhury ma a oe 
Anil Kumar Jana “i .. for Opposite party No. 4 


The judgment of the Court was as follows :— 

In the instant Rule the legality and validity of initiation of a procee- 
ding by a Special Officer of Mahishadal, under the West Bengal 
Restoration of Alienated Land Act, 1973 on an application made under 
section 4(1) of the said Act by the opposite party no. 4 Shri Radha Kanta 
Bhowmick and issuing a notice by the said Special Officer to the petitioner 

*Civil Rule No. 3505 (w) of 1978. 
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for the purpose of adjudication of the said application under Section 4(1) 
of the said Act are under challenge. The subjeet matter concerning the 
said proceeding initiated by the Special Officer, Mahishadal is one-third 
ofa strip of land measuring "02 decimal appertaining to plot No. 185 of 
Khatian No. 493/2 of mouza Garh Kamalpur, within police station 
Mahishadal, in the district of Midnapore. The petitroner’s case in short 
is that the Jand originally belonged to one Parimal Bhowmick and the said 
Parimal Bhowmick owned two decimals of land comprising of a shop 
Toom and adjoining lands measuring ’02 decimals and the petitioner was 
a tenant under the said Shri Parimal Bhowmick in the Mahishadal bazar 
area and he had been carrying on his business of a carpenter in the said 
shop room. The petitioner contends that the opposite party No. 4 Shri 
Radha Kanta Bhowmick purchased the said two decimal land from the 
said Parimal Bhowmick in September 1968 at a consideration of Rs. 8,000/-. 
The petitioner further contends that admittedly the land is situate at 
Rathgora Bazar at Mahishadal. The petitioner further contends that in 
the said deed of purchase of Radha Kanta Bhowmick from Shri Parimal 
Bhowmick, the said lands were described as shop-room and the adjoining 
land. After the purchase of the said land the said Radha Kanta Bhow- 
mick served a notice of ejectment under section 106 of the Transfer of 
Property Acton the petitioner requiring the petitioner to vacate and 
deliver possession of the said shop room and the adjoining lands and sueh 
notice has been made annexure ‘B’to the writ application. In the said 
notice, the petitioner was described as a temporary tenant at a rental of Rs. 
3/- per month and in the said 'notice it was also stated that in the event 
of not vacating the said premises, damage at the rate of Rs. 2/- per diam 
would be claimed. After the service of the said notice of ejectment, the peti- 
tioner offered to purchase a part of the said land where his shop was situa- 
ted and it appears that on 19th December, 1969, one-third of the said 2 de- 
cimals of land was purchased by the petitioner for a’ consideration of Rs. 
3,000/- and according to petitioner, he vacated the remaining two thirds of 
the said 2 decimals of land in favour of the said Radha Kanta Bhowmick. 
The petitioner contends that in view of the fact that the said land was 
only a shop room with the adjoining land cannot be conceived by any 
stretch of imagination as agricultural land and/or ‘land’ within the meaning 
of the Restoration of Alienated Land Act, 1973 (hereinafter referred to 


- as the Act) and accordingly, the Special Officer had no jurisdiction what 


soever to entertain the said application made’ by the opposite party No. 4 
under the said Act and/or to initiate any proceeding under the said Act 
and/or to issue the said notice to the petitioner requiring him to appear 
for adjudication of the application made by the opposite party No. 4. 

2. Mr. Samanta the learned Advoeate appearing for the petitioner 


contended that the said application was made before the Junior 
Land Reforms Officer but at the relevant time the J.L.R.O. had no 
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jucisdiction to bhiertita the said aopla under section a(t) ‘of the Act 
and as such the filiag of the said application and initiation of the said 
proceeding by the J.L.R.O. on the relevant date was completely beyond 
jurisdiction and on that score alone the proceeding should be quashed 
by this Court and the petitioner should not be dragged ufnecssarily 
in the said proceeding. In this connection, Mr. Samanta contended 
that under Section 2(4) of the Act, Special Officer must be 
not below the rank of SubDeputy Collector to be appoin-* 
ted by.. the State Government as Special Officer. Mr. Samanta 
also referred to section 5 of the Act and submitted that although the appli- 
cation is to be heard by the Special Officer but such Special Officer should 
‘hear the parties as far as possible in the office of the local J.L.R.O. It 
was, however. pointed out by Mr. 'Shyama Prasanna Roy Choudhury lear- 
ned Advocate appearing for the opposite party No. 4. that under the 
West Bengal Amendment Act I of 1975 some of the provisions of the 
Act were changed and sub-Section (4) of Section 2 was amended to the effect 
that any Gazetted Officer appointed by the Commissioner of the Division 
will act as Special Officer. Mr. Roy Chowdhury also produced a copy 
of Memo No. 2746 RG, dated 24th of September, 1976 issued by 
the Commissioner, Burdwan Division. It will appear from the said 
memo that all Sub-Divisional Land Reforms Officers, Junior Land 
Reforms Offtcers and Special Revenue Officers, Grade-II, and Settle- 
ment Kanungos had been appointed as Special Officers by designation 
and not by name. Accordingly, Mr. Roy Chowdhury contended that 
the J.L R.O., after the said memo and issue of notification by the 
Commissioner, Burdwan Division, was competent to act as a Special 
Officer. Mr. Samanta however, contended that such notification was 
issued only on the 2nd of July, 1976 and as such on the relevant date when 
the said application was made before the J.L.R.O., such application 
must be held to bea void application ab initio, Since this contention goes 
at the root of maintainability of the proceeding on the ground of 
want of jurisdiction by the officer concerned, it is necessary to examine 
the contentions made by the respective Counsel in this regard. Mr. 
Roy Chowdhury, the learned ‘Counsel for the opposite party | No. 4, 
however, drew the attention of this Court to the application under 
section 4(1) -of the Act made py; the opposite party No. 4 and, 
contended that such. application was made before ‘the Special Officer 
although it was filed in the office of. the Junior Land Reforms 
Officer. Mr. Roy Chowdhury, contended that mere filing of the said 
application in the office of the J.L.R.O, will not vitiate the said 
application when specifically the application Was addressed to Special 
Officer under the said Act. It may be noted, in this connection 
thas under Rule 5 of the Act the Special Officer was required to 
hear the parties as far as possible in the Office of the local J.L.R.O. 


~ 
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Accordingly, in. my .view when the said. application was addressed to 
the Special Officer but was filed in the office of ‘the J.L.R.O., it 


_cannot be contended that the application was.not' made before ‘the 


proper, authorities. Admittedly, when the :impugned notice was issued 
to the petitioner, the ].L.R.O., became Special Officer by virtue of 
the aforesaid notification issued by. the Commissioner, Burdwan 
Division; and in the special, facts of the case it does not appear to 
me that the J.L.R.O.,, Mahisbadal, who acted as Special Officer in 
the case, had no jurisdiction to. proceed with the. said applitation 
made by the opposite party No.-4. Therefore, ithe: preliminary con- 
tention of Mr. Samanta. for quashing ‘the proceeding’ on the ground 
of want of Jurisdiction of the Officer concerned for initiating the 
proceeding in question must fail. . soptar = EN pi 
. 3: Mr. Samanta the learned counsel, however, contended that 
under. section 2(2};of the Act, ‘land’ has been defined to the follow- 
ing effect :— 
+ » o “Land means arenai land and includes homestead: oE 
well and water channel’. . > ' d gi, tl 
Mr. Samanta-contended that ' unless “the opui in question does 
come within the definition of ‘land? as given in. tbe Act, no appli- 
cation can be entertained..by the Special Officer.,and initiation of 
any proceeding under.the Act in. respect of any: property which, is 
not. land within the meaning of the Act must be held to, be illegal, 
woid and without jurisdiction. Mr. Samanta contended that it will 
appear in the said sale deed between Parimal Bhowmick and the 
-opposito party No.4 Radha. Kanta Bhowmick that the property. in 
-question. was shop: including: the structure and it was described as 
Jand -with structure as would appear from the gchedule of the pro- 
-perty that the said-‘shop room was situated in the bazar: area and, it 
>was precisely for, the, said, reason, the price for only two decimals 
~of Jand adjoining the.shop room was Rs. 8,000/-, as mentioned in 
athe said ejectment notice also, the said Radha Kanta also treated. the 
„land. in, question as a shop room with., adjoining land and as a 
matter -of fact, the present , „petitioner after, the „service of-tbe said 
notico of ejectment, Purchased only one-third of ‘the said 2. decimals 
-of land where.the shop room..,is, situated for a consideration of Rs.° 
3:000/-, and such, high price cannot be the -value,; by. any, . stratch 
_ of -imagination, for, agricultural land in ,the State .of West Bengal. 
_Mr., Samanta contended that the .definition, of.. land, -as giyen in the 
nAct, is. not applicable to, the property. purchased , by the petitioner. 
; Mr. Samanta contended that there..is no ambiguity in the definition 
of. land under section 2(2). of the Act and accordingly, the plain 
„meaning of the said: definition should be accepted by the, Court.: „Mr. 
_Samanta contended, that where, there is no ambiguity , and definition 
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is quite precise, the ordinary: principle of interpretation of a statute 
is that plain dictionary meaning of expression would be accepted. 
For this contention Mr. Samanta’ referred to the decision of the 
Supreme Court made in the case of (1) B. N. Mutto v. Dr. T; K. Nandy, 
reported in AIR (1979) SC page 460. Mr. Samanta also referred to the 
meaning of ‘homestead’ as given in the Shorter Oxford Dictionary 
(Third Edition). It appears from the said dictionary, that the expression 
‘homestead’ is a composite word. Fwo words ‘home’ and ‘stead’ consti- 
tute the said composite expression ‘homestead’. ‘Stead’ means the place 
of one’s home or dwelling and it appears from the meaning given in the 
Shorter Oxford Dictionary that ‘homestead’ really means a house with its 
adjoining buildings and places. Mr. Samanta also referred to Webster's 
Dictionary for the meaning of the expression ‘homestead’. ' It will appear 
from the said dictionary that the homestead’ means home and land of the 
family. specially ancestral home and the homestead ineluding the land 
and the buildings. Such land isa bome of the owner and his family. 
_-Reference was also made to the Chambers Dictionary and it will appear 

from the said dictionary that homestead means the place of mansion-house 
or the enclosure immediately connected with it. Fn this connection, Mr. 
Roy Chowdhury also referred to the meaning of homestead which appears 
in A.G. Ayer’s Manual of Land and Legal Terms and. Phrases, 4th Edition, 
The homestead has been defined to the effect that word conveys the idea 
-of mansion of a more homely kind or ofa farm stead with their contig- 
‘yous cartilege and when used in connection with a Hindu residence in a 
village ft includes the site of the building, the dwelling house, the trees, 
wells and shrine etc. which together constitute the surroundings of the 
ordinary Hindu village home. Reference’ was made to a decision by the 
“Bombay High Court reported in ILR 21 Bombay 597 wherein the 
aforesaid definition of ‘homestead’ was accepted. It also appears that the - 
word ‘homestead’ under Bengal Tenancy: Act, was defined to the effect 
that ‘homestead’ is used in the sense of the residence or habitation of the 
~ co-sharer tenant. Mr. Samanta contended that it will thus appear that 
homestead has always been understood in the sense that it constitutes 
‘the dwelling place and adjoining place ‘and other necessary place for the 
convenient user for the purpose of dwelling. Mr. Samanta contended 
- that interpreting the provisions of Statute, the Court has to give effect to 
the words actually used and itis not permissible to alter the cohesive 
underlying thought process of the Legislature by rendering the positive 
sense what has been set out in negative- terms The -Court will try to 
discover the real intent by keeping the dietum of the Statute intaet.- For 
this contention. Mr. Samanta referred toa decision of the Supreme Court 
made in the case of (2) Udayan Chenubhai v. R.C. Balt, reported in AIR 
“1977 SC page 2319. Mr. Samanta also contended that the popular 
meaning must be accepted by the court to be the real meaning and 
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‘homestead’ is understood in the popular sense as a place of dwelling and 
the adjoining lands and buildings for the convenient user of the said 
dwelling place. Accordingly, Mr. Samanta contended that the shop- 
room in question situated in the bazar area where the said applicant 
namely, respondent No. 4 admittedly did not and could not reside 
until and unless the present petitioner surrendered two-third portion 
in favour of the said applicant and purchased one-third portion of the said 
two decimal land, cannot be treated as homestead or ‘land’ within the mea- 
ning of the Act and in the facts and circumstances of the case, the initiation 
of the proceeding under the Act is completely without jurisdiction 
and as such should be quashed by this court. Mr. Roy Chowdhury, 
however, contended on behalf of the opposite party No. 4 that the 
definition of land given in the Act is only an inclusive definition 
and for the purpose of understanding real ‘meaning, dictionary mean- 
ing should not be adhered to. In such circumstance, the object and 
purpose of the Act are also to be looked into ‘and if necessary 
reference should also be made to tenancy laws for understanding the 
real meaning of ‘homestead’ used in section 2(2) of the Act. Mr. 
Roy Chowdhury contended that it is also an accepted principle of 
interpretation of Statutes that definition in contemporary legislation 
having connection with the Act is also to be looked into for the purpose 
of understanding what was really meant by the Legislature. Mr. Roy 
Chowdhury in this connection submitted that the Act was really 
passed for giving protection to the raiyats who had to transfer lands 
under certain forced circumstances. Accordingly the definition of home- _ 
stead’ in the tenancy Acts of the State of West Bengal should be 
looked into for the purpose of appreciating the real meaning of the 
“expression ‘homestead’. Mr. Roy Chowdhury contended that ‘homes- 
tead’. had not been defined in the West Bengal Land Reforms Act 1955 
but it has been provided that the ‘homestead’ under the West Bengal 
Land Reforms Act shall have the same meaning as in the West Bengal 
Estates Acquisition Act. It will appear in section 2 (g) of the West 
Bengal Estates Acquisition Act, 1953 that ‘homestead’ means a dwel- 
ling- house together with any courtyard, compound garden, outhouse, 
place of worship, family graveyard, library, office, guest house, tanks, 
wells, privies, latrines, drains and boundary walls annexed to or 
appertaining to such dwelling house. Accordingly, Mr. Roy Chowdhury 
contended that homestead used in the Act will have the same meaning 
as homestead used in the West Bengal Estates Acquisition Act. 


4. There is no manner of doubt that in appropriate cases, reference to 
other similar statutes for real meaning Of an expression in an Act may be 
made and in my view Mr. Roy Chowdhury is justified in contending that 
in the context of the Act, the meaning of ‘homestead’ appearing in West 
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Bengal Land Reforms Act and the West Bengal Estates Acquisition Act 
-should be looked into for the purpose of understanding what is really 
meant by the expression ‘homestead’ used in the Estates Acquisition Act and 
has been made on the basis of judicial decisions given from time to time 
about the real meaning of homestead as ‘ordinarily understood in this‘coun- 
try. It may, however be noted that the aforesaid definition given in the 
Estates Acquisition Act is practically the same as the meaning given in the 
dictionaries referred to hereinbefore. In all the dictionaries and the 
judicial decisions it has been high-lighted that ‘homestead’ means the 
dwelling place of a person together with other structures and lands apper- 
taining thereto including wells and tanks etc. for the convenient user of the 
said dwelling house. It is thus quite clear that ‘homestead’ must basically 
mean the dwelling house and other structures and lands and tanks etc. 
appertaining to such dwelling house although on all such lands or the 
structures, the residents of the dwelling house do not actually reside. In 
this connection, Mr. Samanta also referred to.a decision of the Supreme 
Court madein the case of (3) State of U.P. v.-M/s Indian Hume Pipe company 
Limited, reported in AIR 1977 SC page 1132. The expression ‘Sanitary 
fitting’s was under consideration ofthe Supreme Court in the suid case and 
it was held that the said expression must be construed in its popular sense. 
Similar view was also taken by. the Supreme Court in the case of (4) 
Commissioner of Income-tax y. M/s: Tojmahal Hotel, ‘reported in AIR 
1972 sc page 168. It was held that where the definition ofa word has 
Not been given it-must be construed in its popular sense, particularly, 
when the word isa word of everyday use. Relying on this decision Mr. 
Samanta contended that ‘homestead’ 18 an expression with which every one 
is very much familier and accordingly the, popular meaning of the expres- 
sion ‘homestead’ must be accepted to be the real meaning intended 
by the. Legislature and any technincal meaning of the expression can not 
be accepted to be the real meaning in the Act. It is, however, not 
necessary to refer to any case law in this context because I have alre- 
ady held that’the popular meaning of the word ‘homestead’ means 
the dwelling place together with all structures and lands appertaining 
thereto for the convenient user of such lands and structures for the 
dwelling place and the dictionary meaning and the expression given in 
the West Bengal Estate Acquisition Act are also similar and connote the 

same popular meaning as understood i in this country and elsewhere. 


5. Mr. Samanta thereafter contended that as thé ‘homestead’ 
` cannot but mean hasically a dwelling -place together with other lands and - 
structures appertaining thereto for convenient user of the same as a, dwellin g 

house, a shop room where the applicant had no occasion to reside at any 
point of time, cannot be considered by aby stretch of imagination asa 
dwelling place or ‘homestead’ and as such, under the definition of land 
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.under the Act, the said shop room and the adjoining land cannot be 
treated as land. Mr. Samanta contended that in such circumstances the 
petitioner should not be necessarily dragged into the proceeding initiated 
by the Special officer under the Act and inthe special facts of the case, 
the proceeding should be quashed by this Court. 


6. Mr. Roy Chowdhury the learned counsel appearing for the 
opposite party No. 4, however, contended that on the face of the appli- 
cation made by the opposite party no. 4. the Special Officer was quite 
justified in starting the said proceeding and issuing the notice to the present 
petitioner. The facts and/or the contentions made in the instant Rule 
have not been made before the Special officer and after such contentions 
are raised that the property in question is not land within the meaning 
of the Act, the Special officer for the purposé of assuming jurisdiction 
should decide such question on the basis of materials on record. But Mr. 
Roy Chowdhury contended that the tribunal has been given the exclusive 
jurisdiction to determine the claim for restoration’ of the alienated land 
under section 7 of the Act and the Civil court and/or the High Court 
shall have no jurisdiction in any matter which the Special officer is empo- 
wered to dispose of under the Act. Mr. Roy Chowdhury contended that 
the instant writ application is premature and should be dismissed on that 
score alone in view of the fact that the Special officer who had initial 
jurisdiction on: the face of the application made before him, had no occa- 
sion to consider the'contentions now being raised before this court. Mr. 
Roy Chowdhury contended. that this court, sitting in constitutional 
Writ Jurisdiction, will not usurp the function- and jurisdiction of the 
tribunal, - namely, the Special officer, for deciding the Question as 
to whether the property in question was land within the meaning of the 
Act ond whether such an application was maintainable under section 4 
of the Act. Mr. Roy Chowdhury submitted that in the facts of the case the 
Rule should be discharged on the ground that the said application was 
premature and no interference in the constitutional writ jurisdiction is 
called for at this stage and the case should be relegated before the 
Special officer who will decide as to whether within the meaning of 
‘homestead’ as laid down by this court in this decision the said 
property in question can be held to be ‘land’ under the Act. 


‘7. Mr. Samanta the learned counsel appearing for the petitioner, 
however,- contended that normally the Writ court should not interfere 
and usurp the jurisdiction and- function of the tribunal by examin- 
ing the facts and deciding the same. But when all such facts have 
been placed before the Court, and the definition of land has been laid 
down by this court, there will be no sense in directing the tribunal 
to formally decide the fact afresh when no other materials are to be 
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placed for adjudication by the said tribunal. In such circumstances, 
practically nothing remains to be done by the tribunal. The irresi- 
stable conclusion from the materials placed before this Court is that 
the disputed property, a shop room, is not homestead within the 
meaning of the Act. Mr. Samanta contended that mere technicality 
should not weigh with this court and the Wnt Court must also 
take # pragmatic view of the situation, and avoid futile procedure 
before the tribunal. In the special facts and circumstances of the case, 
it will be only a mere formality to ask the tribunat to base its 
findings as to whether the property in question is land or not. 


8. In my view, the aforesaid contention of Mr. Samanta is of 
substance and I am inclined to accept the same. In the special 
facts and circumstances of the case, it does not appear to me that 
any useful purpose will be served by asking the tribunal, to make @ 
formal finding as to the real nature of the property, namely, whether 
such property can be treated as ‘land’ within the meaning of the 
Act. On the basis of the materials on record, it is quite apparent 
that a shop together with the land appertaining to the shop room 
since occupied by the petitioner 1s the subject matter of dispute and 
admittedly the opposite party No.4 had no occasion to live in any 
portion of the said 2 decimal land before the purchase of one-third 
portion of land by the present petitioner and surrender of the 
remaining two-third of the said small strip of land in favour of 
the opposite party No. 4 after such purchase. 


9. Accordingly, the Rule is made absolute and the impugned 
proceeding initiated by the Special officer, Mahishadal, is quashed 
and the notice issued by the said Special Officer, being annexure ‘B’ to 
the writ application is also quashed. 


In the facts and circumstances of the case there will be, how- 
ever, no order as to costs. 


P.R. 


Boon. 
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I TRADE MARK APPEAL] 
Before Hon’ble Justice Mrs. Padma Khastgir 
Decision: July 19, 1978 
Avon Cycles Private Ltd. oe ... Appellant 
- Versus 

Deputy Registrar of Trade Marks and others ... Respondents* 
Trade and Marchandise Mark Act 1958, secs. 11 and 12—Prohibition 
of registration—If and when Registrar’s decision can be overruled by court. 
Appellant Company is a manufacturer of cycles and cycle parts 
_and is the registered proprietor of a Trade Mark and has been using the 
Trade Mark “Avon” on cycles and cycle parts since 1962. Respondent 
No. 3 made.an application for registration of a Trade Mark of the word 
“Awin? in respect of cycles and cycle parts. Appellant filed an 
opposition to the said application. After hearing the objection, the 
Deputy Registrar of Trade Mark came to the conclusion that the 
Marks “Avon” and “Awin” are totally different and he passed an order 
registering the Trade Mark “Awin”. Appellant then moved the High 
Court in Appeal against the order of the Deputy Registrar and con- 
tended that the Trade Mark “Awin”? was not registrable under secs. 

11(a), 11(e) and 12(1) of the Trade and Merchandise Mark Act, 1958. 
HELD: Under sec. 11 of the Trade and Merchandise Mark 
Act, 1958, there is prohibition of registration of certain mark the use 
of which would be likely to deceive or cause confusion. The Registrar 
of Trade Mark possesses an expert knowledge of such matters and his 
decision should not be lightly disturbed, but the court is not powerless 
in proper cases to upset the finding of the Registrar, The Registrar’s 
decision definitely will be overruled if he has applied wrong principles 
of law and has not appreciated the provisions of the Act or evidence as 
laid before him. The Registrar’s decision will not be upheld if it is unrea- 
sonable as for instance where the circumstances of the case do not 
support the reasons given by him for exercising his discretion.... (Para 4) , 


In the instant case, appellants mark is a composite one that is a 
combination of the word “Avon? with some pictorial figure and the name 
of the Company. According to the Registrar, in this case the word “Avon” 
is not the distinguishing feature in the said Trade Mark and as such people 
are not likely to confuse the word “Avon” with the mark “Awin. 

...(Para 7) 

There is no inherent infirmity in the report and finding of the Registrar, 
which would require interference of the court. Because of the dissimilarities 
of the two marks both visually and phonetically, there is no possibility or 
likelihood of any deception or confusion in the mind of the public, 

...( Para 8) 
Appeal dismissed. 


*Trade Mark Appeal No. 139 of 1968. 
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Cases referred to :— 


(1) Marconis Wireless v. Mullard Radio, 40 RPC 27 
{2) Cornproducts Refining Co. v. Sangrila Food Products Ltd., AIR 


1960 SC 142. 
D. K. De and D. P. Mukharji bes ... for appellant _ 
B.C. Datta. = sadele .. for respondents — 


The Judgmeùt of the Court was as follows :— ` 


Tho appellant is a Limited Company incorporated under the Indian 
Companies Act, having its Registered Office at Ludhiana in the State of 
Punjab. The case of the appellant is that it-isa very popular and well- 
known manufacturer of cycles and cycle-parts and the sales of the said 
Company exceed a crore of rupees per annum. At present the petitioners © 
are the Registered Proprietors of the Trade Mark bearing Registration 
no. 190649 and the appellant has been using the Trade Mark “Avon” 
on cycles and cycle parts since 1962. According to the appellant, the 
said Trade Mark had become very famous all over India. The Respon- 
dent no. 3 J.8. Aurora carrying on business under the name and style of 
“‘Overseas Cycle Company” at no. 3, Bentinck Street, Calcutta at first 
applied for registration of a Trade Mark “A-von” under application no. 
187072 for cycle-parts only. Butas the Registrar refused to register the 
said Trade Mark the said application was withdrawn by the Respondent 
no. 3. Thereafter in June, 1961, the Respondent no. 3 applied for the 
registration as a Trade Mark in respect of cycles and cycle-parts included 
in Class 12 but not including tyres of the word “A-win’. On some.. 
objection being raised for registration, the Respondent changed it to 
“Awin”. The Deputy. Registrar, Respondent no. 1 ordered the Mark 
to be advertised. Accordingly it was advertised on the Trade Marke 
Journal no.’ 318 dated Ist of September, 1962 at page 837. The said- adver- 
tisement stated that the ‘‘mark” was proposed to be used. The appellant 
filed an opposition to the above application bearing no. 202874 on 30th of 
November, 1962. In the said opposition the appellant took the points 
that the said Mark was not registrable under Section 11 (a), 1!(e) and 12(1) 
of the Act. The appellant in their opposition mainly took the point that 
they have been using their marks for the last 10 years and Mark “Avon” 
was a part of their name and trade style and that Mark was registered, 
There was only a difference of a vowel in respect of the appellant’s regis- 
tered Trade Mark “Avon” and the Respondent no. 3 are going to use 
the said Mark ‘‘Awin”’ on the same type of goods except tyres. In support 
of the appellant’s opposition various numbers of Affidavits were filed and 
those Affidavits show not only the long use ofthe ‘Avon’ cycles in the 
market but also enormous sales achieved by the petitioners through various 
dealers and agencies. Those Affidavits showed not only the volume of sales 
but also the evidence of user of the word “Avon” as a Trade Mark. 
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The main contention of the Respondent no.-3 was that he had been market- 
ing his product under several Trade Marks and the word “Avon” does 
not resemble phonetically or visually the Mark “Awin”. The Respondent 
no. 3 also relied on various affidavits in support of his contention. On 
2nd of April, 1966 the said application was heard and an order 
was passed by the Deputy Registrar of Trade Mark on the 18th 
of April, 1968 which was received by the appellant on 20th of 
April, 1968. In the said order the Deputy Registrar of Trade Mark 
although accepted that the fact that long user of the Mark has been 
established by the appellant but did not accept the various sales 
figures given by the appellant as the appellant could not produce 
thier Account Book or any certificate by a Chartered Accountant. 
The Deputy Registrar came to conclusion that both the Marks “Avon” 
and “Awin” were totally different. According to him the word 
“Avon” is not the distinguishing feature of the registered Trade Mark 
no. 190649 or-that there is any deceptive similarity between the word 
“Avon” and “Awin”. According to him the tendency to slur the 
letter “A” is common and so “von” and “win” are not deceptively 
similar and he came to the conclusion that the objections under 11(a), 
1l(e) and 12(1) could not be invoked and the opposition filed by 
the appellants failed on every count. Being aggrieved by the said 
orders, the appellants appealed from the said orders mainly on the 
grounds that as the Respondent no. 3 are not the manufacturers as 
such they could easily use any other label for their goods whereas 
the petitioners are manufacturers and the Trade Mark is put on the 
goods by a mechanical process which is embossed with the dies. 
In fact at one stage the Respondent no. 3 was willing to change 
their work Mark “Awin” to the word ‘‘Awine”’. According to the 
Appellant, the cycle is a very common means of transport mostly 
for the poor people who are not generally literate in English. So 
when the words “Avon” and ‘“‘Awin” are written in vernacular 
languages they would look and sound similar and if they are written 
in Urdu they will be written identically. Mr. Debi De, Barrister-at- 
law appearing with D. P. Mukherjee submitted before me that the 
Deputy Registrar of Trade Marks should have held that the words 
“Avon” and “Awin” are similar not only visually but also phonetically. 
“It is the definite case of Mr. De, that the Respondent no. 3 has been 
frantically trying to copy the mark of the petitioners with a dishonest 
motive taking advantage of the goodwill and reputation of the 
petitioners and its sale performance, ihe Respondent no. 3 is going 
to use the Mark by passing off his goods as that of the petitioners, 
According to Mr. De, the intention of the Respondent no. 3 has been 
continuously — malafide and the adoption of the mark ‘‘Awin’’ has been 
deliberately and dishonestly done. Moreover, Mr. De, submitted that 
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the -Deputy Registrar was wrong by deperding on English decisions 
and depending on the English way of pronounciations. On the contrary 
he should have taken the Indian conditions into consideration more 
so because the petitioners’ sales of cycles and cycle-parts are maximum 
in the State of Punjab where the people of Punjab in the vernacular 
language would pronounce the word “Avon” and “Awm” in exactly 
similar manner. According to him the Respondent No. 3’s mark is not 
in use but is only proposed to be used so what prevented them to 
adopt any other mark which is dis-similar to the mark of the 
petitioners. As they are not manufacturing but only as merchants 
would be putting their Jable on the goods produced by others, as 
such adopting a new lable would not have hit the appellant or any 
body else. Mr. Do’s definite’ case is that the use of word in 
vernacular languages in India would give the same effect phonetically 
and visually. According to the appellants the Deputy Registrar 
should have held that Section 11(a) of the Trade and Merchandise 
Marks Act is a complete bar to the registration of the Trade Mark 
“Awin”? and also should have refused the registration of the Trade 
Mark under Section 12(1) on account of deceptive similarity of the 
mark. ; 

2. Mr. De, has submitted that the only test to be applied in 
this case is whether it would cause any deception or confusion or 
not. According to him, the onus is on the Respondent to show 
affirmatively that the mark is not materially going to cause the confusion 
or deception and to discharge that onus the Respondent must prove that 
there is no probability of deception or confusion. Mr. De has submitted 
that the Assistant Registrar’s decision is guilty of serious infirmities as he 
has overlooked to take into notice that the onus lay on the 
Respondent to prove that there is no probability and chance of 
deception. From his finding it would appear that he has come to 
the finding that the proposed registration would not cause any 
deception. When all affidavits showed that there might be a confu- 
sion of the word of the mark “Awin” with “Avon”, the Assistant Deputy 
Registrar should have taken into consideration the Affidavit evidence 
on that fact. Visually the first letter of both the marks “A” do not 
look very different, phonetically, according to. Mr. De they are 
similar as the word “Avon”, may be confused with the word “Awin”. 
Mr. De referred to various cases and submitted that this appeal should 
be allowed by setting aside the order of the Deputy Registrar of 
Trade Mark. i 

3. Mr. B. C. Dutta, advocate, appearing on behalf of the 
Respondent no. 3 has submitted that the entire Trade Mark should 
be looked intoas a whole The petitioners’ registered Trade Mark 
is “Avon Cycle Private Ltd.” The entire picture of the said Trade 
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Mark should be taken into account which’ would appear from page 
25 of the paper book. “There:is a big capital letter ‘A’ on the top of 
-which it is written “Avon” and on the bottom of the letter capital 
‘A’ it is written “Cycles Private Ltd”. There is a pictorial design 
- which resembles two wings. The word “Avon” has also been peculiarly 
written with a capital “A” with a’ mark of two wings on the top of it 
and the part of the letter “A” covers the whole of the word “Avon” 
whereas in his clients mark “Awin”, there is no picture accompanied 
with it, no name of Company has been mentioned no wings and 
no other parafarnalia, as such ignorant or uneducated people in India 
would be able to distinguish “Avon” from “Awin” by simply look- 
ing at the picture and the word alone. Phonetically, also both the 
words are different and do not sound or pronounced absolutely on 
clinchingly. The case of the Respondent no.3 is that his isa Trade 
Mark of words -only whereas the appellant’s mark is a picture mark 
with the words and not simple words alone. Moreover, from the 
registration of the Trade Mark, it would appear that the petitioners’ 
nos. is 190649 whereas the Respondent no. 3’s Registration No. is 
202874. As such there is hardly any difference between the appli- 
cation of the two regarding the registration of their Trade Marks. 
One cannot take a part of the Trade Mark and say that others are 
trying to copy it while taking into consideration, the entire registered 
Trade Mark must be taken into consideration. The Trade Mark 
“Avon” is a composite mark with not only the letters but with designs 
and picture whereas the mark “Awin” is only a combination of letters. 
If the petitioners would have registered a part of their Trade Mark that is 
the word “Avon” alone then ‘there could have been sucha objection 
for registration of the word “Awin”. Here in this case, there is 
hardly any possibility of confusion, the word “Avon” is not the 
distinguishing feature in the-case of the registered Trade Mark of the ' 
appellants, but the design- is also there. The Registrars of Trade Mark 
who are experienced persons dealing with such facts and matters day to 
day, as such their findings should not be disturbed by the Court or 
interfered with ordinarily unless the Court finds that there has been a 
gross error on the part of the Registrar in coming to the said conclusion. 
In this case the Respondent No. 3° has discharged his onus. So far 
as the Affidavits are concerned, they are only opinion evidence and it 
is entirely a matter for the Deputy Registrar to decide and it is not for 
the ‘people who are the registered dealers and agents of the petitioners 
to say regarding thesame. Only in cases where a report is manifestly 
. wrong the Court should interfere. When there is no question of 
visual similarity much sting goes out of the dispute. In case of phonetic 
similarity it must he very strong to deceive or confuse a buyer. 

4. The main point for decision in this appeal is whether th 
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Registrar has gone manifestly wrong in his finding with utter disregard 
to the facts of the case and principles of laws. Second point for consi- 
deration is whether, the mark of the respondent is likely to cause 
confusion -and/or deception and in that respect the onus is entirely on 
the respondent to show affirmatively that his mark is not likely to cause ‘any: 
confusion or deception in the mind of the public. The decision whether. 
the appellant’s mark does or does not so nearly resemble the respondent’s 
mark so as likely tp cause confusion or deception is a decision which” 
is a finding of fact. The task before the Registrar is to see whether the 
registration of the mark is or likely to embarrass other traders or to cause 
confusion amongst the public. Under Section 1} of Trade and Merchan- 
dise Mark Act, 1958, there is prohibition of registration of certain mark 
the use of which would be likely to deceive or cause confusion. There 
are many ways in which such confusion may arise and each case must 
depend upon its own facts. “Even ifthe Registrar in the event of the 
court’s finding, has given aa erroneous decision where the court 
‘very well, may come to a different conclusion but where the Registrar has 
not misdirected himself with regard to the law and the facts the mere fact 
that the court may arrive at-another or different conclusion, there 
_isno reason for interfering with the Registrar’s decision. In the case 
reported in (1) 1927, 40 R.P C; page 27 Lord Duneden has stated “Unless 
the Registrar has gone clearly wrong his decision ought not to be interfered 
with. The reason for this it seems to me that to settle whether a trade 
mark is distinctive or not isa practical question anda question that can 
only be settled by considering the whole of the circumstances of the case. 
I look upon the word ‘distinctive’ in the Act as the indication of a prac- 
tical standard to which the Registrar is bound to confirm.” The Regist- 
rar of trade mark has an expert knowledge of such matters and his 
decision should not be lightly. disturbed but the Court is not 
powerless in proper cases to upset the finding of the Registrar. The 
Registrar’s decision definitely will be overruled if he has applied wrong 
principles of law and has not appreciated the provisions of the Act or 
. evidence as laid before him. The Registrar’s decision will not be upheld 
if it is unreasonable as for instance- where the circumstances of the case 
_do not support the reasons given by him for exercising his discretion. - 


5. There are many waysin which confusion may arise and each 
case must depend upon its own facts. Ifa mark is identical with a 
registered mark there is no difficulty. The difficulty arises in cases in 
deciding whether the mark so nearly resembles a registered mark as likely 
to deceive or cause confusion. In considering this question one has not 
only to consider the resemblance between the marks visually for that 
purpose but also one will have to find out whether they are phonetically 
similar. Marks should be compared as a whole. The Act does not lay 
down any test in determining what is likely to deceive or. cause 
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confusion. Therefore, every case must depend upon its own particular 
‘facts and the valuo- of the authorities lies notso much in the actual 
decision as in the test applied for determining what is likely to 
deceive or cause confusion. The important factor is to find out what is 
the distinguishing and éssential feature of the trade mark already 
registered and what is the main feature or the main idea underlying trade 
mark and if it is found that the trade mark which is going to be registered 
contains the same distinguishing or essential feature or conveys the same 
idea then ordinarily the Registrar would not registrar such trade mark. 
It is the duty of the Registrar even when there is no opposition, to 
duly consider the provisions of the Act and apply the same tests to 
come to a finding. f 


6. In the case reported in (2) AIR 1960, Supreme Court, page 
142 (Corn Products Refining Co. v. Sangrila Food Product Ltd.) It has 
been held that, “The question whether the marks are likely to give 
rise to confusion or not is a- matter of first impression. It is for the 
court to decide that question. English cases proceeding in the . 
English way of pronouncing of English words by Englishman which 
is not always the same may not be of much assistance in our 
country in deciding the question of phonetic similarity. Again 
in deciding the question of similarity between the two marks one will 
have to approach it from the point of view of a man of average intelli- 
gence and of imperfect recollection. To such a man the overall structural 
and phonetic similarity and the similarity of the idea in which 
.two marks are reasonably likely to cause confusion between them are 
important. The absolute identity of the two competing marks or their 
close resemblance is only one of the tests for determining the question 
of likelihood of deception or confusion, trade connection between 
the different goods is another test”. 


7. “Mark” has been defined in Section 2(j) of the Trade and 
Merchandise Mark Act of 1958 and includes a device, brand, heading, 
label, ticket, name, signature, word, letter or numeral or any combi- 
nation thereof. In acomposite mark the distinctive words appearing 
on it play an important part. Words always talk more than device, 
because if is generally by the word, part of a composite. mark that 
orders .are given. In thé present case, the appellant’s mark is a 
composite one that isa combination of the word ‘Avon’ with some 
pictorial figure and the name of the company. According to the 
Registrar, in. this case the word ‘Avon’ is not the distinguishing feature 
in the said trade mark.- As such aecording to his finding people are 
not likely to confuse the word ‘Avon’ with the mark ‘Awin’. It is 
true that’ there are certain letters which are common in both the marks. 
The test is whether an average buyer with imperfect recollection will confuse 
the products of the appellant with that of the products of respondents. It 
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is to be decided ona comparison of the two competing marks as a whole 
and their distiactive and essential features. In the present case the 
dispute is not only over a simple comparison of word but the com- 
parison of word with a composite mark. In a case reported in (3) AIR 
1972, Supreme Court, page 1359, it has been observed by the Supreme 
Court of India “it is, therefore, clear that in order to come to the 
conclusion whether the mark is deceptively similar to another, the 
broad and essential features of the two are to be considered. They 
should not be placed side by side to find out if there are any 
differences in the design and if so whether they are of such a character 
as to prevent one desiga from another being mistaken for the other. 
It would be enough if the impugned mark bears such an overall 
similarity to the registered mark as would be likely to mislead a 
person usually dealing with one to accept the other if offered to him. 
After all an ordinary purchaser is not gifted with the power of obser- 
vation of Shirlock Homes. Each will have to be judged on its own 
merits and it would be of no use to note on how many points 
there was similarity and on how many others there is dis-similarity 
of it. The question whether a particular mark is calculated to deceive 
or cause confusion is not the same as the question whether the use 
of the mark will lead to passing off. It is necessary that there should 
be an actual probability of deception leading to passing off or an 
infringement against it It is sufficient if the result of the registra- 
tion of the mark will be that a number of persons will be caused 
to wonder whether the two products are coming from the same 
source. It is enough if the ordinary person entertains a reasonable 
doubt. Definitely the onus to prove under section 11 is on the 
applicant to show that his mark is not likely to deceive or cause 
confusion and if such proof is incomplete the application should be 
refused. Although it is true as submitted by Mr. De in a country 
like ours where most of the people are of humble means and are 
of little education there may be the likelihood of confusion of the two 
trade marks but at the same-time when the people of humble means 
go and buy expensive articles like by-cycles they would naturally be 
very careful in choosing the same because it is quite different from 
buying any other ordinary articles like snuff, cigarettes, clothes ect. 
It is only after proper inspection and scrutiny and satisfying one- 
self afarmer or a person of humble means with little ` education 
would take an expensive item like by-cycle. 


8. From the perusal of the report and ‘finding of the Registrar, 
I do not find any inherent infirmities which would require inter- 
ference by this court. I find in coming to his conclusion and finding, 
he has applied the correct principles of law, has duly appreciated the 
facts and/or evidence as laid before him. Mr. De’s submission that the 
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Registrar has not come to a correct conclusion and has not applied the law 
` properly to the case, is unacceptable by me. Mr. De’s submission that the 
Registrar has cast the onus on the appellant of showing that the 
respondant’s mark would not cause deception or confusion in the mind 
of the public, is not correct. The only point where the Registrar has 
cast such onus on the appellant is on the point that it was the duty 
of the appellant to prove that his trade mark has acquired sufficient 
reputation on the date of the “application and also it was the duty 
of the appellant to prove through his books of accounts and other 
independent documentary evidence for the purpose of showing the 
various sales figure in their business. I do not find from the report 
that the Registrar has anywhere cast the onus on the appellant to 
prove that the respondent’s mark would not cause confusion or 
deception. In fact previously the respondent applied to have the 
word “AWIN” registered which was very rightly refused by the 
Registrar. From the affidavit filed on behalf of the appellant which 
was intended to be used in opposition to the respondent’s application 
for registration, it would appear that the appellant has stated “it 
should be presumed that the mark applied for the respondent was 
intended to deceive and therefore, was not entitled to any protection 
in the court of justice’. The Registrar has considered not only the 
points taken in the affidavit of the appellant but has also at length 
dealt with all the points raised by the appellant and he has given 
his reasons for coming to his considered opinion to the effect that 
both the words ‘Avon’ and ‘Awin’ are not similar either phonetically 
or visually. This court finds *no reason to interfere with the finding 
of the Registrar as I do not find any infirmities or lack of application 
of the principles of law to the particular facts of this case by the Learned 
Registrar. From the evidence-before the Registrar it would appear 
that the appellant’s mark acquired a reputation among the trade people 
who were dealing with their goods. As such the trade people were not 
likely to be deceived or confused by looking at the two marks. According 
to the Learned Registrar there is no similarity either visually or phoneti- 
cally and he has given detailed reasons for his coming to the said 
conclusion which is a correct finding, He has supported his decision 
not only by good reasons but also relied on notable cases. Simply 
because of the fact that he has not written in his finding in so many 
_words that there is no possibility of deception and/or confusion as 
there is no visual or phonetical similarity would not make his report 
bad or would not,entitle this court ‘to interfere and/or set aside the 
said report, simply on that ground. Because by reading the entire 
finding one would gather that the Registrar came to the conclusion 
‘that because of the dis-similarity of the two marks both phonetically 
and visually, there is no possibility or likelihood of any deception or 
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confusion in the mind of the public. As such he ‘allowed such 
registration. I find no reason or any ground whatsoever to interfere 
with the said fiinding of the Registrar-and I dismiss this appeal with costs. 


P. R. l aaa 
7 [ CIVIL REVISIONAL JURISDICTION J 
Before Mr. Justice Murari Mohan Dutt 
Decision : June 13, 1979 i 
Arijit Mullick - gaa ` ... Petitioner 
Versus 
Corporation of Calcutta ... Opp. Party.” 


Executor, power of— Whether executor can be aisa in. place of 
a deceased plaintiff before probate is obtained. . 

Testator died during pendency of a suit. Executor Soi for 
substitution as plaintiff in place of the deceased testator. Munsiff did 
not allow substitution and stayed all further proceedings until probate was 
obtained. Petitioner moved the High Court and obtained a Rule. 

HELD: Even-before probate is obtained an executor can institute 
action but no decree can be passed in such an action so long-as the probate 
is not granted. It will not be right to stay all further proceedings of the 
sult till the disposal of the proceeding for probate. 

Casé referred to :— 

(1) S. M.K. R. Meyappa Chetty y. S. N. Subramanian Chetty, L. R. 


43I. A. 113 p i 
Tarun Chatterjee a ... for petitioner 


Barin Banerjee — wee ...for opposite party 


The judgment of the Court was as follows :— . 

This Rule is at the instance of one of the executors of the deceased 
plaintiff who died during the pendency of the sult instituted by him and it 
is directed against order No. 24 dated June 19, 1978 of the Learned Judge, 
Seventh Bench, City Civil Court, Calcutta. By the said order, the Learned 
Judge dismissed the application of the petitioner praying for his substitu- 
tion as the executor of the deceased plaintiff. 

2. Thecase of the petitioner is that the deceased. plaintiff died 
: leaving a will and appointed the petitioner and another person as executors. 
The other person is not willing:to act as executor and, accordingly, 

the petitioner filed an- application for his substitution as executor in 

place of the deceased plaintiff. The Learned Judge took the view that as 

the will was not probated, the petitioner could not be substituted. 

He stayed all further proceedings of the suit till September 19, 1978 with 
* Civil Rule No. 2525 of 1978. 
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liberty to the petitioner to apply for further extension of time, if necessary 
so as to enable him to obtain probate of the will. 

3. In my opinion, the procedure that has been followed by the 
Learned Judge is erroneous as executor of the Will is the legal repre- 
sentative of the deceased for all purposes. It has been observed by the 
Privy Council in (1) S. M. K. R. Meyappa Chetty and S. N. Subramanian 
Chetty, 43 I. A. 113 

“Tt is quite clear that an executor derives his title and authority 
from the Will of his testator and not from any grant of probate. The 
personal property of the testator, including all rights of action, vests 
in him upon the testator’s death, and the consequence is that he can 
institute an action in the character of executor before he proves the 
Will. He cannot, it is true, obtain a decree before probate, but this 
is not because his title depends on probate, but because the production 
of probate is the only way in which, by the rules of the Court, he is 
allowed to prove his title”. 

4. Itis clear from the above observation of their Lordships of the 
Judicial Committee that even before the probate is obtained, an executor 
can institute action but no decree can be passed in`such an action so long 
as the probate is not granted. In the instant case, it is stated that a 
proceeding for grant of probate of the Will of the deceased plaintiff has 
been already instituted. In my opinion, it will not be right to stay al) 
further proceeding of the suit till the disposal of the proceeding for probate 
as the Learned Judge has done. The proper course would be to substitute 
„the petitioner in place of the deceased plaintiff and the other natural 
heirs of the deceased as pro forms defendants pending disposal of the 
probate proceeding. If the petitioner succeeds in having a grant of 
probate in the probate proceedings in that case, the names of the other 
natural heirs will be struck out and the suit will be finally disposed of 
inaccordance with law. 

5. In the circumstances, I set aside impugned order of the Learned 
Judge and direct him to substitute the petitioner and other natural heirs 
of the deceased plaintiff in the manner stated above. The Learned 
Judge will proceed with the injunction matter after the substitution is 
effected as mentioned above. The petitioner has to file an application 
before the Learned Munsif stating thereto the names and other particulars 
of the other heirs, if the same are not already on record. 

This Rule is made absolute but there will be no order as to costs. 

P.R. ; 
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[ CONSTITUTIONAL WRIT JURISDICTION }) 
Before Mr. Justice Amiya Kumar Mookerji 
Decision: August 31, 1979 
Sisu Ranjan Das on " Petitioner > 
; Versus 
Commissioner of Police & Ors. i ... ` Respondents” 
West Bengal Service Rule. Part 1, Rule 9— Whether refusal to 
` correct the date of birth of a government servant is in violation of Rule 9. 
At the time of first entry in the Police service, petitioner's date of 
birth was recorded in his service book as 1.1.21 on the basis of medical 
examination of the petitioner by a doctor. According to the Matricula- 
tion certificate, his date of birth is 1.4.23. On January 27, 1978 peti- 
tioner made a representation to the Commissioner of Police and 
prayed for correction of the date of birth in terms of the Matriculation 
certificate. Deputy Commissioner rejected the prayer for correction. 
Petitioner Made another representation to the then Commissioner of Police, 
Mr. S. Basu who also rejected the prayer. Petitioner made another 
representation to the present Commissioner of Police Mr.S. Sinha 
who declined to change the order passed by his predecessor. Peti- 
tioner then moved: the High Court under Art. 226 of the Constitution 
and contended that the impugned’ order was illegal and in violation 
of Rule 9 of the West Bengal Service Rule, Part I. Respondent 
contended that the petitioner had not come forward for correction in 
terms of the 1956 Notification whereby employees were required to 
apply for correction, but the petitioner made the representation after 
information for his retirement was sent to him on July 26, 1977. 
HELD? Entry made in the service record is not a declaration under 
sub-rule (1) of Rule 9 and is not binding on petition.er : (Para 14) 
No time limit has been prescribed for correction of the date of birth 
under subrule (5) -of Rule 9. If sufficient reasons have been shown by 
the government servant then, even when the final order was passed by the 
competent authority or the government recording the date of birth of a 
government “employee, it can be corrected at any time at any stage. So, T; 
it is immaterial that the petitioner made the application for correction of 
the date of birth on the basis of the Matriculation certificate after he 
received -the notice of superannuation. (Para 23) 
Rule ‘made absolute. i i 
-Cases referred to :— 
-(1) Abbott v. Sullivan, (1952) All ER 226 
(2) Bhanwar Singh Bhupsingh Rajput y. State of Madhya Pradesh, 
AIR 1963 MP 335 
(3) Mewa Ram Ramcharan v. United Provinces, AIR 1955 All 486 ` 
(4) Mir Ahamed v. State of Jammu and Kashmir, 1971(1) SLR 495 


*C. R. No. 9618 (w) of 1978. 
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Monotosh Mookherjee and P. N. Palit zE .. for Petitioner 
N. N Gooptu and Umesh Banerjee ee .. for Respondents 


The jadgment of the Court was as follows :— 


This Rule is directed against an order of the Commissioner of 
Police dated 16.12.78 wherein he declined to change the order dated 
207.78 passed by his predecessor the then Police Commissioner 
S. Basu refusing to. correct the age of the petitioner in his service 
Record according to the Matriculation Certificate. 


2. On lith April, 1940 the petitioner was appointed a Constable 
in the Bengal Police. On 19th of February, 1944 he was promoted 
to the Assistant Sub-Inspector of Police. After partition, the petitioner 
was transferred from Bengal Police to Calcutta Police and Since then 
he is working in the Calcutta Police. At the time of first entry in 
the police service, according to the petitioner, his date of birth was 
wrongly recorded in his service book as 1.1.21 which was not the 
actual date of birth on the basis of the Matriculation Certificate. 
At the material time, the petitioner was examined by a Doctor who 
recorded the ago after medical examination. The officer who prepared the 
service book of the petitioner also filled up the age’ in the service 
book taking the age recorded during the ‘medical examination into 
account for the purpose of recording the date of birth in the service 
book. It is the case of the petitioner that the said recording was made 
On mere guess though the petitioner declared that he was a Matriculate. 
According to the Matriculation Certificate the petitioners date of 
birth is Ist April, 1923. In the service book the said date of birth 
was not verified on the basis of any authentic document. It is stated 
in the petition that the petitioner's date of birth was wrongly recorded 
in the service book not on the basis of the Matriculation Certificate 
but by mere guess. The authorities also never asked the petitioner 
to produce the Matriculation Certificate though it was incumbent upto 
them to verify the date of birth on the basis of the Matriculation 
Certificate and to pass an order fixing the year, month and date of 
birth. The petitioner came to know from the Calcutta Police Gazette 
_ dated 5.1.78 that the date of birth of one Sub-Inspector of Police 
SriSambhu Banerji was corrected on the basis of the Matriculation 
Certificate as it was wrongly recorded in his service book like that 
of the petitioner. On 27th of January, 1978 the petitioner made a 
representation to the Commissioner of Police, Calcutta praying for 
the correction of date of birth in „terms of the Matriculation 
Certificate and to pass necessary orders for correction of the date 
of birth in his service book and other official records. On 28th of 
March, 1978 the order of the Deputy Commissioner of Police, Head 
Quarters was conveyed to the petitioner on the representations made 
by him. The said order reads as follows i 
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“It is evident that at the time of recruitment the S. I. himself 
had declared his date of birth as 1.121. At that time he must 
have suppressed the’ Matriculation Certificate as he would have 
been ineligible for’ ‘appointment. The tearing off the relevant 
portion of the Verification Roll form is also significant. The explana- 
tion of the officer that he was on deputation to the Home Anti- 
Corruption Deptt. in 1956 for which he was unable to apply for ` 
correction of his date of birth is also untenable. The opportunity 
given by the Govt. in 1956 for reconciliation of discripencies in the 
recorded date of birth of Govt. servants must have been circulated to 
all Deptts. and ignorance of the circular cannot be accepted as a 
valid ground in this case. In the circumstances the prayer of 
the officer for correction of his date of birth is rejected.” 

3. Thereafter the petitioner on 23rd of June, 1978 made another ` 
representation to the Commissioner of Police wherein he said that he 
could not produce the Matriculation Certificate fiom the Calcutta Uni- 
versity as he passed the said examination in 1939. He was examined by 
the Civil Surgeon, Barisal who recoided his age 19 years during his 
medical examination. On 20.7.78 the then Commissioner of Police, -$ 
Basu passed the following order :— 

“As he would have been below the age of recruitment according 
to Matriculation Certificate, it cannot be accepted for verification 
of age at this stage. Age recorded by him at the time of recruit- 
ment has to be accepted.” . 

4. On 21st August, 1978. the petitioner sent another arenas 
tion to the Commissioner of Police wherein he cited similar ‘other 
instances where the date of birth has been corrected in terms of the 
Matriculation Certificate subsequently. On 4th October, 1978 the peti- 
tioner made another representation to the Commissioner of Police wherein 
he had given a list of 39 Sub-Inspectors of Police who were also recruited 
when they were under age on the date of therecruitment. He prayed 
that in view of Article 14 of the Constitution he should be treated alike 
and his date of birth according to the Matriculation Certificate should be 
corrected. Thereafter on the 16th of December, 1978 the petitioner’s 
representation for correcting the date of birth according to the 
Matriculation Certificate was rejected and the Commissioner of Police 
passed the following orders :— 


“The statement of Sub-Inspector Sishu Ranjan Das does not 
seen to be plausible and I am not inclined to change the order 
passed by my predecessor on 20.7.78”. 

5, The petitioner being aggrieved by the said order moved thia 
Court under Article 226 of the Constitution of India and obtained 
the Rule on 2lst December, 1978. 

6. An affidavit-in-opposition has been filed on behalf of the 
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respondents and affirmed by Prakash Chandra Bhattacharyya the Commi- 
ssioner of Police wherein it is stated that the petitioner was aware 
of the fact that. there was anomaly in the date of birth as recorded 
in his service book which was prepared at the time of his entry in 
the Police Department. Furthermore, a circular was issued by the 
Government in 1956 to correct the date of birth finally in accordance 
with the actual document available concerning the’ date of birth of 
the Government servants concerned. The petitioner in his explanation 
in reply to the quiry of the Administrative Officer, Calcutta Police 
Directorate mentioned that as at the relevant time he was on deputation 
to Home Anti-Corruption Department and was working mostly in the 
districts of Midnapore and Bankura, he was not aware of the said 
circular for which he could not avail himself of the opportunity with 
regard to the correction of his date of birth as per circular of the 
Government. If the date of birth is accepted as per Matriculation Certifi- 
cate the age of the petittoner on the date of entry in the service was 17 
years 10 days, which would have fallen short of the required age 
by 11 months 20 days. The under age appointment had been bene- 
ficial to the petitioner at the time of entry in the service. With 
regard to the consideration of correction of, date of birth of other 
police officers, it may be mentioned here that there cannot be identical 
facts. It varies from case to case. As such, the precedent cited by 
the petitioner cannot ip so facto justify his claim of modification of 
‘his age. 

7. Another affidavit-in-opposition has been filed on 11.5.79 and 
affirmed by Sudhanshu Kumar Sinha wherein it is stated that all the 
police personnel whose names have been furnished in Chart No. 1 excep- 
_ting Shri Kularanjan Mitra being Serial No. 26 and Sri Bimal Behari 
Chowdhury being Serial No. 28 were appointed by the appropriate 
authority after giving necessary declaration as to their correct age, though 
they may be below the required age. The said police personnel excep- 
ting the aforesaid two officers being Serial No. 26 and one Serial No. 28 
were admitted to the Police Force on the basis of their declaration. It 
was neither any suppression nor incorrect statement nor any fraud 
` practised upon the authorities by the aforesaid Police Personnel. In any 
event, the petitioner is estopped from contending otherwise since the 
petitioner himself has applied for pensionary benefits after the issuance 
of the notice of retirement. The said application for pensionary benefit 
was made by the petitioner on 15.5.78 whereas the notice and/or intima- 
tion for retirement was sent to the petitioner on 26.7.77. _ 

8. Dr. Mukherji, appearing on behalf of the petitioner contended 
that the impugned order not correcting the date of birth as per Matricula- 
tioa Certificate is illegal and in violation of Rule 9 of the West Bengal 
Service Rule, Part-I. : 

9. Itis contended by Mr. Banerji on behalf of the respondents 
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that the petitioner has signed the first page of the service book whereip 
his date of birth has been ` recorded. According to Mr. Benerji 
the signature in the service book is a declaration in terms of Rule 9 
of the West Bengal Service Rules, Part-I and as sich that declaration 80 
made shall be binding on the petitioner and he shall have no right to 
‘revise it subsequently for any reason whatsoever. E 

10. Itis well settled that where the statute` direets that certain act 
shall be done ina specified manner or by certain persons, their per- 
- formance in any other manner than that specified or by any other persons 
than any of those named is impliedly prohibited. - ; 

11. The West Bengal Services Rules, Pait-I were -framed by the' 
Governor under Article 309 of the Constitution. The said Rules eame 
into force on the Ist October, 1971. These Rules were formerly made 
under section 241 of the Government of India Act. It is contended by 
Mr. Banerji that ‘these Rules would be applicable to the petitioner's 
case. . 

` 42, ‘To appreciate the arguments of the parties it ig necessary to 
set out Rule 9. $ : eo a 

(1) Every applicant for Government service shall at the time 
_of and for the purpose of, entry into Government service submit to 
the appointing authority a declaration in the form set. out in Note 1 
below stating the year, month and date of his birth or where the date 
of birth is not known or both the month and the date of birth are 
not known, the year and the month, or only the year, of birth, as the 
case may be. The daclaration so made shall be binding on the 


‘applicant and he shall have no right to revise it subsequently for any - 


reason whatsoever. ; : : ; 
(2) The applicant shall produce evidence in support of his 


declaration, If the applicant has, passed the Matriculation or the.. 


School Final or the Higher Secondary Examination, the certificate of 
having passed the examination, indicating the applicant’s age, granted 
by.the University or Board holding the examination shall be produced. 
In any other.case, the applicant shall produce othe reliable evidence of 
his age. Wherever possible, an. extract from the register of birth 
~ maintained by a local authority, showing the date’of the applicant’s 
birth, shall be produced. ; 

(3) The appointing authority shall consider the declaration made 
by the applicant under sub-rule (1) and the evidence produced in support 
thereof and pass an order fixing the year, month and date of his birth. 
In doing so, the appointing authority shall, in the case of an applicant 
selected by the Publio Service Commission, also take into consideration 
the year, month and date of birth declared by the applicant in the 

_ application form submitted by him to the Public Service Commission 
and accepted by them. : f 
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(4) Where the appoiñting authority is not the Government and 

the year or month or date of -birth proposed to be fixed under 

- subrule (3) is different from the year or date birth of the applicant 
recorded in his Matriculation or School Final or Higher Secon- 
dary Bxamination Certificate or recorded in the register of births 
maintained by any local authority, or accepted by the Public Service 
Commission, the appointing authority shall submit the case with 
its recommendation to the Government and thereupon final orders shall 
be passed by the Government-in this behalf. 

(5) The appointing authority, or, where the final order fixing the 
year, month and date of birth of a Government servant, has been 
passed by the Government, the Government, may at any time for 
sufficient reasons review the order- fixing the year, month and date 
of birth and modify the same, provided that the year, month and date 
of birth shall not be modified to the disadvantage of the Government 
servant unless he has been given an opportunity of making any represe- 
ntation which he may wish to make against the proposed action, 

(6) When,-under this rule, only the year of birth is declared and 
accepted, the Ist day of July of that year and where the year and month 
are declared and accepted, the 16th day of the month in question 
shall be taken as the date of birth. 

Note !.—The declaration under sub-rule (1) shall, as nearly as may be in 
the following form : 

(To be used where the year, month and date of birth are known). 

| ee ... having been seleted for appointment in Government 

-- service, do hereby declare that Iwas bornat ... ...(birth-place) 
on 7 ..(date, month and year). I also annex herewith 
the following documents i in support of the statement :— 

2. Idofurther declare that the year, month and date of birth as 
recorded herein are binding on me and I shall not ask for any modifica- 
tion theroef at any subsequent date. 

Place......... 


` Signature. 

Bub-rule (1), (2) and (3) of Rule 9 should be read together. A form of 
declaration has been set out in Note I and if a declaration has been made 
in terms of sub-rule (2) and (3) in that case such declaration shall be bin- 
ding on the applicant and he shall have no right to revise it subsequently 
for any reason whatsoever. 

13. Requirements of a valid declaration under the rules are as 
follows :— 


(a) Every applicantat the time of entry into the caveaacst 


service shall submit a declaration stating the year, month and date of 
his birth. 
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(b) The applicant shall produce evidence in support of his 
declaration. If he has passed the Matriculation examination he shall 
produce the Matriculation Certificate. 


(c) Thereupon, the appointing authority shall consider the declar- 
ation made by the applicant under sub-rule (1) and the evidence pro- 
duced thereof in sub-rule (2) and pass the order fixing the year, month 
and date of his birth. These are the requirements of a valid declaration. 
Such declaration is to be made 1a accordance with the procedure Jaid 
down in sub-rule (2) and (3) of Rule 9, in other words evidence is to 
be produced in support of the applicant’s declaration of his age and 
a final order is required to be passed by the appointing authority con~ 
sidering the declaration made by the applicant. In the instant case the 
respondent failed to produce any such declaration. The service book 
of the petitioner was produced before the Court. A specimen of the 
first part of the service book is reproduced below ;—- 


West Bengal Form No. 5241. 
Service Roll 
(Vide Rule 1374—P.R. B, Form 189). 
1. General Number 
2. Name (in full) 
3. Father’s name (in full) 
4. Race, Sect and caste... 


5. Residence (village with district, Thana, Mauza or Pargana and 

post: office) Fai 

6.—Date of birth (by Christian era} wi 

7. Height and chest measurements g feet and folios): and condon- 
ation of deficiency thereof, if any.. 

8. Marks of identification... ase 

9. Thumb-impression of left-hand. 

10. Signature, if literate, otherwise mark or seal.. 

11. Name and designation of officer by whom, anid the date on which 
the above particulars were furnished si 
“Signature and designation of officer making the appointment (to 

be added only after personal verification of items 7,8 and 9), 


14. It appears from the service roll that the signature and designtion 
of the officer making the appointment to be made only after personal verifi- 
cation of items, 7,8, and 9. Item 6 relates to date of birth. So verification 
of the date of birth should be made in terms of the procedure laid down 
in Rule 9. Moreover, an order is required to be passed by the appointing 
authority or the Government in terms of sub-rule (3) of Rule 9. Therefore, 
in my opinion, in the present case, the entry made in the petitioner's 
service roll cannot be regarded as a declaration under sub-rule (1) of Rule 
9 of the Rules and as such it cannot be said that the said declaration shall 


1979 (2) CLJ) Sisu Ranjan Das v. Commissioner of Police 435 


be binding on the petitioner and he shal! have no right to revise it subseq- 
uently for any reason whatsoever. 

15. A person’s age is an objective fact, which can be determined 
only on evidence and such determination would affect his right to hold 
a post. Denning L.J. observed in (1) Abbott v. Sullivan, (1952) AN ER 
226 at 234, that the right ofa man to work is as important to him, if not 
more important, than his rights of property. 

16. On 6th August, 1956 the Government of West Bengal Home 
(Police) Department issued'a Notification for information of all conce- 
rned. It reads as follows :— 

“It bas been observed that for some time past proposals for alter- 
ation of the entries in the Service Booke, specially for the alteration of 
the date of birth of the Police personnel including the clerical and 
other Staff are being received by Government from the Police Directo- 
rates frequently on the eve of the retirement of the Government servant 
concerned. In most of the cases it has been found that the irregulari- 
ties were due to the negligence in proper observation of formalities 
while preparing Service Books at the time of recruitment or in not 
scrutinising the Service Books from the time to time with regard 
to such irregular entries therein. 

It is, therefore, requested that proper steps “should be taken to 
guard against such negligence in future and the provision of Rule 9 
of West Bengal Service Rules, Part-I should be impressed on all 
Government Servants concerned. Officers making entries in Service 
Books particularly in regard to the age of Government servant should 
satisfy themselves that the age so recorded in the Service Book can 
be proved to be based on a declaration made by the Government 
servant concerned on the strength of a horoscope or baptiam 
certificate or any other reliable documents. 

It is also requested that all such cases for alterations of the date 
of birth should now be thoroughly checked and if any irregularity 
with regard to date of birth is found in any case, proposals may 
be submitted to Government for orders as early as possible but 
not latter than 30th September, 1956 which has been fixed as the target 
date after which no such cases will be entertained by Government. 

17. It appears from the notification that it has been found that the 
irreguiarities were due to negligence in proper observation of formalities 
while preparing service books at the time Of recruitment or in not 
scrutinising the service books from time to time. With regard to such 
irregularities the Government has fixed a date for correcting the irregulari- 
ties recorded in the service book. 

18. Mr. Banerji appearing for the Respondents referred to the 
decisions, one of Madhya Pradesh High Court and other of Allahabad 
High Court. 
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19. In (2) Bhanwar Singh Bhupsingh Rajput v. State of Madhya 
Pradesh, AIR 1963 M.P. 335a Division Bench of the Madhya Pradesh 
High Court held that where the date of birth of a government servant, 
mentioned in his service book, is put down, not on the basis of the infor- 
mation supplied by the servant or any scientific basis or tangible material 
but on the basis of a surmise of a medical officer by only looking at him, 
and it appears prima facie that his date of birth was later than that recorded 
in his service book, the retirement of the. government servant on the basis 
of the date of birth mentioned in the service book, on the ground of his 
haviog reached the age of superannuation amounts, if his claim about his 
real date of birth is correct, to punishment or removal from service. It 
has been further held that no uniform rule either for holding or not 
holding as inquiry about the correct age of a government servant in cases 
of such nature can be laid down and it will depend upon the circumstances 
of a particular case whether the claim as to age is justified or not. 

i 20. In (3) Mewa Ram Ram Charan v. United Provinces, AIR 1955 
Allahabad 486, a Division Bench of the Allahabad High Court held that 
it is not open, to the Court to enter Into_or examine the correctness of the 
findings arrived at by the Deputy Inspector of Police or the Superinten- 
dent of Police in a departmental inquiry conducted against a Sub-Inspec- 
tor of Police under thé Police Act, 1861 and the Regulation thereunder or 
the merits of the order of dismissal. It is only the breach of any statutory 
duty or obligation on the part of the authorities dealing with the Sub- 
Inspector can give him a cause of action. If theré has been no breach of 
any statutory provision, the officer would not ‘be entitled to seek relief in a 
Court of Law against the order of dismissal passed against him by a 
competent authority. These two decisions in my. opinion, have no 
application to the facts of this case. 


21. It is strenuously argued by Mr. Banerji that the petitioner did © 


not take the opportunity of correcting his date of birth in terms of 1956 
Notification. Only when the information for his retirement was sent to 
him on 26th of July, 1977, he made representation. It is further contended 
by Mr. Banerji that the petitioner is estopped from challenging the corre- 
ctness of the date of birth recorded in the service book as he himself 
‘applied for pensionary benefit on 15.5.78 where the date of birth of the 
Petitioner was given as recorded in his service book. 

22. A supplementary affidavit-in-reply was filed by the petitioner 
wherein he said that he was forced to submit the application for his 
Ppensionary benefit under the direction of the Deputy Commissioner of 
Police (ID, Detective Department, Calcutta as he did not submit the 
game earlier. The Police Authority created pressure upon him several 
times to submit the said application. The petitioner had to write his 
date of birth in the application for pensionary benefit as wrongly 
recorded in his service book. It appears from the order of the Commissioner 


Qu 
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of Police dated May 4, 1978 wherein it is stated that the pension 
cases of the Government employees should be started well in advance 
prior to one year from the date of retirement and sent to the pension 
section of the Directorate for necessary action. 

Sub-rule (5) of Rule 9, says that even when the final order fixing 
the date of birth of a Government servant has been passed by the 
Government, the Government, may at any. time for sufficient reasons 


` review the order fixing the year, month aod date of birth and modify the 
same, 


23. So, no time limit has been prescribed for correction of the 
. date of birth under sub-rule (5) of Rule 9. If sufficient reasons have 
been shown by the Government servant then, even when the final order 
was passed by the competent authority or the Government recording the 
date of birth'of a Government employee, it can be corrected at any time 
atany stage. So, in my opinion, it is immaterial that the petit- 
foner made the ‘application for correction of the date of birth on 
the basis of the Matriculation Certificate after he received the notice 
of superannuation. Where the birth of a Government employee 
has not been correctly recorded in accordance with law on the 
basis of a valid document simply” because he wrote the date 
of his birth which had been wrongly recorded in his service book in 
his application for pensionary benefit, that would not estop him from 
challenging the validity or correctness of the same on the basis of an 
authentic document that the date of birth as recorded in the service book 
was wrong and incorrect. There could not be any esfoppel against the 
statute. i A 

24. Itis contended by Mr. Banerji that if the petitioner’s date of 
birth is corrected in accordance with the Matriculation Certificate then he 
was under age when he entered into the Government service. He deliber- 
ately suppressed his age in order to get the appointment. According to 
Mr. Banerji when the petitioner by praetising fraud got that appointment 

‘when ‘he was under age, on the verge of his retirement he should not be 
allowed to correct the wrong which he intentionally did for getting some 
advantage by suppressing his correct age. 

25. In my opinion, this argument is not well founded. If there 
has been a deliberate suppression or if it’ is found that the petitioner has 
practised fraud upon the Government by intentionally suppressing his 
actual date of birth for the purpose of getting an appointment at an early 
age, in that case, there should have been a departmental proceeding 
against the petitioner and he’ should be punished if he is found guilty. But 
that could not be a material factor to be considered ‚in disposing of the 
petitioner’s representation for correction of age in accordance with the 
Matriculation Certificate. i : 

26. In (4) Mir Ahmed v. State of Jammu and Kashmir, reported in 
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1971(1) S.L R. 495, a Single Judge of the Jammu & Kashmir High Court 
observed that it is not correct to hold that age once declared by a Govern- 
ment servant cannot be corrected by the competent authority because he 
himself declared it so at the initial stage. May be that such Government 
servant has inadvertantly or wrongly not knowing true state of facts decl- 
ared his age at the time of his appointment and if he is in possession of 
an irrefutable proof relating to his age, he can legitimately approach the 
competent authority and ask for its correction. This right cannot be 
denied to him. As the taw is that if he furnished an authenticated proof 
of his date of birth there was no bar for the compstent authority to order 
its correction in the hght of the unimpeachable evidence notwithstanding 
such earlier declaration even if recorded after making inquiry from the 
office. If the same was not done and this was denied to him, his retire- 
ment before he actually reached the age of superannuation would be 
violative of Section 126 of the Constitution of Jammu and Kashmir 
similar to Article 311(2) of the Constitution. 


27. Dr Mookerjee, appearing for the petitioner produced a chart — 
showing that the correction of the date of birth has been made by the 
Police Commissioner in case of S I. Lalit Mohan Bhattacharji, S.I. Hemen- 
dra Nath Bhattacharji and Constable Balaram Chatterji. The date of birth of 
Lalit Mohan Bhattacharji was corrected 38 years 3 months after his 
appointment, one month 19 days béfore the date of his retirement with 
respect to Hemendra Nath Bhattacharji and Constable Balaram Chattesji’s 
date of birth was corrected 4 months 27 days after his retirement. 
It is urged by Dr. Mookerjee that there has been a discrimination with 
respect to the petitioner’s case inasmuch as the dates of birth of the 
persons similariy situated have already been corrected by the competent 
authorities whereas in case of the petitioner that has been refused. 


28. Ihave carefully gone through the chart, the contents of 
which have not been denied by the respondents. It has been esta- 
blished from the chart produced before this court that even after 1965 
Notification, the date of birth of the Government servants have been 
corrected inasmuch as there is no bar for such correction in terms 
of sub-rule (5) of Rule 9 of the Service Rules. In the supplementary 
affidavit filed by the respondents it has not been disclosed that the 
case of those persons whose ages had been corrected were not similar 
to that of the petitioner or their circumstances are different than 
that of the petitioner. Itistrue that each case has to be determined 
on its own merits and there could not be two cases equal in all 
respects. This much has been proved by the chart that the date of 
birth could be corrected even after the date of retirement if there 
are sufficient reasons for such correction. Even after 38 years from 
the date of appointment of an A. S. I. his date of birth has been 
corrected. Under these circumstances, in my view, there is no reason 
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why the date of birth of the petitioner should also not be corrected 
in -terms of the authenticated document viz. the Matriculation Certificate. 

In the result, this Rule is made absolute. 

The impugned order is quashed. 

Leta Writ of Mandamus be issued commanding the respondents 
to correct the date of the petitioner’s age in accordance with the Matricu- 
lation Certificate. ; 

There will be no order as to costs. 


N. C.S. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Sabyasachi Mukharji 
Decision : July 11, 1979 


Lake Co-operative Housing Society Ltd. & Ors. .. Petitioners 
f Versus 
- Commissioner, Corporation of Calcutta & Ors. .. Respondents* 


Calcutta Municipal Act, 1951, secs.. 165, 174—Mode of assessment 
of ownership flats in a multi-storeyed building. ` 

Lake Co-op. Housing Society and its members were owners of flats 
in a multi-storeyed building. Corporation of Calcutta contended that 
the flats should be assessed on the basis of the letting out value of the 
entire building treating the building asa unit of assessment and there- 
after to apportion their liability among the different flat owners. Cor- 
poration issued the rate bills accordingly. Petitioners challenge the rate 
bills under Art 226 of the constitution and contend that the flats of the 
petitioners should be valued as separate- units of valuation under the 
provision of cl-(1) of sec. 174 of the Calcutta Municipal Act 1951. 

HELD: The expression valuation has been introduced in sec. 174 
of the Calcutta Municipal Act 1951 move to bring it in conformity with 
sec. 165 of the said Act, because the annual valuation had to be determined 
for portion of consolidated rate and therefore in that light, in case of the 
situation as contemplated in cl. (1) of sec. 174, unless there was an apportion- 
ment of the valuation, it would be difficult to value the premises subsequently. 

. ...(Para 3) 

Apportionment indicates that there is’ one that has to be divided 
between separate parts. When sec. 174 speaks first of the ‘‘valuation” 
that has to be made after the separation, the subsequent valuation must 
be on the basis of separate units. ...(Para 5) 

In view of the language used for the purpose of approttoning separately, 
the entire valuation of the land and building cannot be taken the basis of 
dividing the liability between the different flat owners. ...(Para 5) 


* Matter No. 791 of 1978. 
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- The Contention of the petitioners must be aecepted and the Cor- 
poration of Calcutta must value the units of different flats in aecordunce 


with clause (1) of sec. 174 of the Calcutta Municipal Aet 1951 and appor- ` 


tion the valuation of each flat treating each flat asa separate unit and 

apportion the valuation of entire premises, viz. the premises consisting of 

different flats and the common areas and tax the flat owners accordingly. 

: r (Pare 6} 
Rule is made absolute. 


Cases referred to :— 


fi} Saha Institute af Nuclear Physics Co-operative Housing Society 
Ltd v. Corporation of Calcutta, 1977 CHN 889. 
(2) Corporation of Calcutta v. Bon Behary Shaw, AIR 1938 Cal 58t 
Ajit Kumar Panja and Amitava Pal aa for petitioners 
Pradip Ghosh .. bes . for respondents no. 1 to 3 


The judgment of the Court was as follows.: — 


The subject matter of challenge in this application are certain assess- 


ments by the Corporation of Calcutta. The assessment orders are ina 
bundle annexed to the petition and marked as annexure “‘C” and the 
petitioners herein are Lake Co-operative Housing Society and its members. 
The said petitioners are owners of flats in what isa common phenomenon 
in Calcutta, now, viz. multi-storyed building. The question is, on what 
basis would the owners of these multi-storyed flats should be assessed. It is 


the case of the Corporation of Calcutta that these units should be assessed’ 


on the basis of the letting out value of the entire building treating the buil- 
ding as a unit of assessment and thereafter to apportion their liabilty am- 
ong the different flat owners, that is to say, the entire building is treated as 
one unit of assessment and thereupon among the- different :co-sharers in 
that unit of assessment, that is to say, the different owners of the flats the 
liability is to be divided. Itis upon this basis that the Corporation of 
Calcutta has issued the rate bills which are impugned in this application 
_ under Article 226 of the Constitution. The case of the petitioners is that 
the petitioners, who are the flat owners of ihe building excepting the peti- 
tioner no. 1, should be valued as separate units of valuation -under the 
provision of clause (1) of Sec. 174 of the Calcutta Municipal Act, 1951. 


E 2. ‘Some of these aspects. I had examined in one of the decisions, 
viz. in the case of (l) Saha Institute of Nuclear Physics . Co-operative 
Housing Soctety Ltd. v. Corporation of Calcuita, 1977 CHN 889. There, 
the facts were slightly different. There, the society obtained a lease of a 
building consisting of several flats. One of the terms of the said leage 
provided that the lessee would be at liberty to sub-lease the said flaté to 
the members of the Socrety on terms and conditions approved by the 
Board of Calcutta Improvement Trust. The Trust delivered possession 
of the flats to the society and the petitioners, in that case, obtained 


ut} 
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possession of the flats allotted tothem on certain terms and conditions 
from the society. The petitioners contended that they were entitled to 
be assessed under clause (1) of sec. 174 of the Calcutta Municipal Act, 
1951 though they were lessees of the said flats. There, I held that they 
were so entitled and the fact that “they were lessees did not in any 
way defeat their right to claim as owners because, in the facts of the 
case, the lease, I held, really amounted to ownership of the flat. 

3. Here, of course, no question of lease, as such, arises. The 
only material question, however, is whether different flats should be 
treated as separate units for valuation and thereafter their liability 
should be determined. This aspect has to be adjudged in the light 
of the provisions for the assessment’ of land and building, as 
provided in Chapter II of Part IV of the Calcutta Municipal 
Act 195!. There, section 165: of the Act provides that a graduated 
“consolidated rate on the annual valuation determined, under this 
Chapter, might be imposed by the Calcutta Corporation upon 
all ‘lands and buildings’ for the purpose of the Act and there 
_also different rates have been mentioned. It was emphasised 
op behalf of the Corporation of Calcutta that. valuation had 
to be imposed on land and building’ together. Therefore, the 
entire land and building had to be taken into consideration. In my 
Opinion, however, it is material to bear in mind that this valuation 
upon land and buildings taken together is dependent upon the annual 
valuation. The question, therefore, is what should be the annual 
valuation. The annual valuation in a case where there has been 
separation of all the different portions of a building has been provided 
in Section 174 of the Act which reads as follows : 

“174. Valuation in case of land or building, subdivisioned 
into separate share :— If during the currency of any period pres- 

- cribed by sub-section (1) or sub-section (2) of section 172, the 
ownership of any land or building, or portion thereof, is sub- 
divided into separate shares, the Commissioner may, in accordance 
with such rules as may be made by the Standing Finance Committee, 
on the application of any of the co-owners, divide the valuation of 
such land, building or portion in the following manner, namely : 

(i) If the ownership be subdivided into two or- more shares 
without separate allotments, or if as the result of such subdivision 
there is a separate allotment of such land, building or portion into 
two or more separate portions which are not entirely independent 
and capable of separate enjoyment, the Commissioner may, if he 
thinks fit, apportion the valuation among the share-holders accor- 
ding to the value of their respective shares without assigning any 


separate number ; 
(ii) If, as the result of such subdivision there are separate attot- 


‘ments of such land, buildiog or portion and if such attotments are 
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made entirely independent and capable of separate enjoyment but 
not in conformity with the provisions of this Act, or of any rules 
or by-laws made thereunder, relating-to buildings, the Commissio- 
ner may, if he thinks fit,’ value ‘such portions separately after 
assigning to them separate numbers under this Chapter: Provided 
that by such separate valuation the total valuation for the entire 
premises | shall not be increased ; 

(iii) if such separated nations of such land, building or 

_portion are or are made, entirely independent and capable of 
separate enjoyment in conformity with the provisions of this Act, 
or of any rules or by-laws made thereunder, relating to buildings, 
the Commissioner shall value each portion separately by’ assigning a 
separate number thereto : 

- Provided that by such separate SEA the total valuation for 
the entire premises shall not be increased : 

Provided also that such apportionment or separation of the Sakea 
and valuation, as tbe case may be, shall remain in force and the 
consolidated rate shall be levied accordingly until the expiration of the 
said period.” 

4. Therefore, -the provisions cover as noted before, three different 
contingencies. The first contingency under which the petitioners base 
_their claim is that the valuation is to be apportioned between different 
units. In my opinion, the apportioning has to be given the importance. 
But, at the same time, the valuation has to be apportioned in the | 
context of Section 165. The valuation is in respect of the annual 
valuation and that would be- apportioned. Therefore, the annual 
valuation -must be separated if the first contingency comes into operation. 
It is true in that case separate number is not obligatory to be given to 
- each defferent unit, as is obligatory under clause (iii), but optional again 
-under clause- (ii) upon fulfilment of certain conditions of Section 174. 
My attention was drawn also in this connection to Section 185 of the 
said Act. It may incidentally be borne in mind that under the previous 
-~ Municipal Act, viz. Calcutta Municipal Act, 1923, Section 133, dealt with 
the situation and the said section was as follows : 

“133.- If during the currency of any period prescribed by sub- 
section (1) of section (3) the ownership of any land or building, or 
portion thereof is subdivided into separate shares, the Executive Officer 
may, on the application of any of the co-owners, divide the assessment 
of such land, building or portion in the following manner, namely,— 

(i) If the ownership be subdivided into two or more shares with- 
out separate allotments or if as the result of such subdivision there is 
a separate allotment of such land, building or portion into two or more 
separate portions, which are not entirely independent and capable 
of separate enjoyment, the Executive Officer may, ifhe thinks fit, 
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apportion the assessment among the share-holders according to the 
value of their respective shares without assigning any separate number ; 
(ii) if, as the result of such subdivision, there are separate allot- 
' ments of such land, building or portion and if such allotments are 
made entirely independent and capable of separate enjoyment but not in 
conformity- with the provisions of this Act, or of any rules or by-laws 
made thereunder relating to buildings, the Executive Officer may, if 
he thinks fit, assess such portions separately after assigning to them 
separate numbers under this Chapter ; i 


Provided that by such separate assessment the total assessment 
for the entire premises shall not be increased : 

n (iii) if such separated portions of such land, building or portion 
are, or are made, entirely independent and capable of separate enjoy- 
meat in conformity with the provisions of this Act, or of any rules or 
by- laws, made thereunder, relating to buildings, the Exeoutive Officer 
shall assess each portion separately by assigning a separate number 
thereto : 


Provided that by such separate assessment the total assessment for 
the entire premises shall not be increased : 

Provided also that such apportionment or separation of the 
numbers and assessment, as the case may be, shall remain in force and 
the consolidated rate shall be levied accordingly until the expiration of 
the said period.” . 

. 5, This Section came up for consideration before this Court in the 
case of (2) Corporation of Calcutta v. -Bon Behary Shaw, AIR 1938 Cal. 
581 where Mr. Justice Lortwilliams was of the opinion that Section 133 
spoke more of a structural separation between two premises before the 
separate valuation under Section 133 could be invoked. Of course, times 
have since changed because the concept of separate unit remaining in one 
building was comparatively few, if not wholly unknown in Calcutta in those 
days. But, even then what thé learned Judge had decided was in the 
context of the expression used, that is to say, ‘apportion the assessment am- 
ong the ‘share-holders’. But here the expression used in the section is ‘appor- 
tion the valuation’. Learned advocate, for the Corporation stressed, before 
me, that according to the practice of the Corporation of Calcutta, it was 
thought, the expression ‘assessment’ might convey the entire process from 
the starting of the issuance of the notice to the completion of final fixation 
of the amount. Therefore, the expression ‘assessment’ might have caused 
some confusion. It is in this light perhaps it was argued that the word 
was changed from the expression ‘apportion the assessment’ to ‘apportion 
the valuation’ in the present section. Itis- true in some context in the 
light of separate statutes the expression “assessment”? has received the 
meaning to cover the entire process but I am inclined to think that the 
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expression ‘assessment’ was used for specific purpose and the use of the 
expression “valuation” was advisedly made-in the new Act. In my opinion, 
the expression valuation has been introduced in section 174 of the Act 
more to bring it in conformity with Section 165 of the said Act because 
the annual valuation had to be determined for imposition of consoli- 
dated rate and therefore, in that light, in case of situation as contem- 
plated in clause (1) of Section 174, unless there was an apportionment | 
of the valuation, it would be difficult to value the premises subsequently. 
Learned advocate for the Corporation drew my attention to the expre- 
ssion ‘apportionment’ and stressed that the expression ‘apportion’ 
indicated that it was a division of one unit dividing it or distributing it 
or allocating from one figure. Therefore, unless there was one unit there 
could be no question of apportioning. In this connection, he further drew 
my attention fo the Oxford Dictionary and to certain ‘other ‘observa- 
tion appearing on the meaning of the expression ‘apportioning’. While it 
is true that apportionment indicates that there is one that has to be 
divided between separate parts, it has to be borne in mind that when 
Section 174 speaks first of the ‘valuation’ that has to be made after the 
separation, the subsequent valuation must be on the basis of separate 
units. Therefore the expression ‘apportion’ though means dividing it up 
of one that is to be used for the purpose of fixing the first division of one 
unit of valuation, in that view of the matter, in my opinion, in view 
of the language used for the purpose of apportioning -separately, 
the entire valuation of the land and building cannot be taken 
the basis of dividing the liability between the different flat owners. 
Learned advocate for the Corporation of Calcutta drew my atten- 
tion to Section 14 of the West Bengal Apartment Ownership Act, 
1972 which provided that every owner of flat would be entitled 
to be valued as a separate unit of assessment for the purpose of 
municipal rates and taxes. But this again is, asI have indicated in 
my previous judgment, is optional as Section 2 of the said Act 
makes it quite clear that it is optional, in the sense that. the Act 
will be applicable to those who will elect to come under the purview 
of the Act. It is true that under Section 3A of the said Act, 
which was introduced by amendment, the co-operative societies have 
been given the right to be treated as owners and as such to come 
within the purview of this Act but even then the Section 2 remains 
and the co-operative societies do-not automatically come within the 
purview of this Act unless they elect todo so. It was, then, argued 
that if a person is given the right of separate unit of assessment 
onder Section 14 of the West Bengal Apartment Ownership Act, 1972, 
then he has to suffer certain limitation, that ıs to say, he cannot 
own more than one flat. If he is given the privilege of having his 
assessment under clause (1) of section 174 of the Calcutta Municipal 
Act, 1951 then he will be better off. ButIam unable to accept this 
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Position, Asa matter of fact when valuing under clause (1) of Section 
174, tho entire building, that is to say, including the parts which are 
more or less ina building of common use, say, for instance, the stair 
case, the gate, the court-yard, everything is taken into account and 
after taking into account everything of that unit the valuation is appor- 
tioned. But whether undef Section 14 of the West Bengai Apartment 
~- Act, 1972 ‘this is permissible er not that ig not quite clear. So, there is 
no question of there being any advantage or of any gain by clause (1) of 
Section 174 without resorting to the benefit of Section 14 af the West 
Bengal Apartment Act, 1972, rather it may be otherwise. 

6- Inthat view of the matter, in my opinion, the contentions 
urged in support of this application must be accepted and the Corpora- 
tion of Calcutta must value the units of different flats in accordace 
with Clause (1) of Section 174 of the Calcutta Municipal Act, 1951 
and apportion the valuation of each fiat treating each flatasa separate 
unit and apportion the valuation of the entire premises. viz. the 
premises consisting of different flats and the common areas and tax the 
flat owners, that isto say, the petitioner nos. 2. to 46 herein accotdingly. 
The Corporation of Calcutta is directed to act accordingly. 

The Rule is made absolute to the extent indicated above. There 
will be no order as to costs. 


P.R. ; 
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.Mr. Justice Bankim Chandra Ray 
Decision : September 18, 1979 
Paik Para Raja Manindra Memorial High School ... _ ... Petitioner 
x VWersus > 

State of West Bengal & Ors. ... Respondents* 


West Bengal Board of Secondary Education Act 1963, sec. 27(2) 
—Rules of Management of Recognised Non-Government Institutions 
(Aided and unaided) 1969, Rules 8 and 31—Scope and effect of Rule 31 
—Validity of supersession of the Managing Committee, 

The school is recognised by the West Bengal Board of Secondary 
Education and receiving grants from the West Bengal Government. Raj 
Estate founded the School and endowed property to it under a trust. 
Appellants are members of the Managing Committee reconstituted in 
1960. Committee applied for approval of a special constitution accord- 
ing to the Trust Deed. District Inspector of Schools directed recon- 
stitution of Committee according to general rules. Committee obtained 
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a Civil Rule against the direction., An Administrator ‘was appointed’ 
to take immediate charge and reconstitute the Committee. Upor 
decision ‘of the Civil Rule, the Board approved ofa modified speciali 
constitution. Confmitiee applied under Art. 226 of the constitution. 
The Rule was discharged by the Trial Court and the present appeal 
was filed. Appellant’s contention is that the Board has no power to 
interfero with the management of an aided private school except im 
accordance with the West Bengal Board of Secondary Education Act 
1963 and Rules made thereunder, that the Supersession of the Committee 


was not valid as fo hearing was given and that rules of natural justice 
had not been observed. 


- , HELD: The papel of hearing does not arise by implication 
in proviso to Rule 3 ..(Para 16} 


An order of eT made under proviso to Rule 31 has no penak 
effect. The Board is not required to give any opportunity of hearing to a 
Managing Committee which had failed to constitute Hely within the time 
specified in Rule 31, : .. (Para 17} 

West Bengal Board of Secondary Education was egainetant lo 
supersede the Managing Committee which was reconstituted in 1960. In 
the context of Rule 31, the expression supersede means to replace or .to 


force ` out without casting any reflection or stigma upon the old Managing 
Committee. ...( Para 21) 


Supersession of the Managing Committee. did not effect any vested 
property or proprietary rights of the members of the Managing. Committee. 


; {Para 22) 
Petitioners are not entitled to challenge the impugned ader of superse- 
ssion and appointment of an Administrator of the School. a ...( Para 23) 


Appeal dismissed. l SAS 
Cases referred to :— 
(1) Makhanlal Chakraborty v. S. K. Chatterjee, 58 CWN 617 |. 
(2) Dharanidhar Mondal v State of West Bengal, AIR 1958 Cal. 287 
(3) Maneka Gandhi v. Union of India, AIR 1978 SC 597 
_ (4) AK. Kraipak case (AIR 1970 SC 150) 
(5) - H. K: (an infant) (1967) 2 Ch. D: 149 
(6) -D. F. O. South Kheri v. Ram Sanehi, AIR 1973 SC 205 
(7) Board v. Mir Golam Nabi, (F.M.A 120. of 1970) disposed ` of 
~ 10.11.1970 (P.B. Mukharji C.J. and Laik J.) 
(8) Biswaran Ganguli v. Board, (CR: No. 7011 (w) of 1969) disposed 
of on 8 2.1972 
(9) Bimal Kumar Chatterjee v. President West Bengal Board of Secon- 
dary Education, ILR (1970) 2 Cal. 531 
Sudhis Das Gupia, Ranjit Ghosal and Rabindra Nath Datta ... . For Appellant 
A. P. Chatterjee and Ane! Kumar Muchas i For Board 
Pulak Mondal "a. - For State 
Jamini Kumar Banerjee Sethe <a For Administrator 
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The judgment of the Court-was as follows :— 


Mookerjee, J.: Paikpara Raja Manindra Memorial High Schcol 
is an institation recognised by the West Bengal Board of Secondary 
Education. At the material time, the said school had been receiving 
aid from the Education Department of the West Bengal Government. 
The appellant-petitioners 2 to 9 claimed to be Members of the 
Managing Committee reconstituted in the year 1960. According to 
the petitioners, Paikpara Raj Estate had founded the said school 
and the budding of the . school was alleged to be a trust property 
endowed by the said Estate. = 

2. In September, 1961 the West Bengal Board of Secondary 
Education had issued a circular on the subject of formation of Trust 
‘Bodies and for registration of the trust deeds. The Board advised 
that recognised secondary schools intending to come under trusts or tO 
accept gifts should seek approval of the Board to such terms and 
conditions of the trust or gift. The petitioners have further alleged 
that in May, 1962 the Managing Committee of the school had 
forwarded to the West Bengal Board of Secondary Education the 
draft trust deed to be executed by the owners of the school building 
for approval. The West Bengal Board of Secondary Education by a 
fetter dated 20th July, 1962 . informed the Secretary of the tben 
Managing Committee of the school that the Board had no objection 
to the execution of the said trust deed. Thereafter, the said trust deed 
was executed and registered in favour of the school and the properties 
mentioned in the said’ deed vested in trust in favour of the school. 
A copy of the trust deed was, forwarded to the West Bengal Board of 
Secondary Education only in August, 1963. The petitioners, however, 
chad claimed that the Board did not immediately approve a special con- 
_stitution for the school. 

3. In January, 1970 a purported election for re-constitution of 
the Managing Committee was held according to the terms and condi- 
tions laid down in the said trust deed. We understand that persons 
elected did not, however, assume office and. the petitioners who were 
elected in the year 1960 continued to administer and manage the said 
school. i 

4. Inthe meantime, the Government of West Bengal by a notifi- 
cation published in the Official Gazette on July 15, 1969 made Rules 
“of Management of Recognised Non-government Institutions (Aided 
and Unaided), 1969. The-Rule 31 of the said Rules specified the period 
within which every institution was fo constitute its Committee in accor- 
dance with the said Rules, The said Rule 31 was thereafter substituted 
by a notification published in the extraordinary issue of the Calcutta 
’ Gazette dated 12th January, 1970 The State Government by another 
notification dated 8th January, 1974 published in the Calcutta Gazette 
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(Extraordinary) dated 1tth January, 1974 again amended Rule 3I of the 
Rules for Management of Recognised Non-Government Institutions 
(Aided and Unaided) 1969. One of the main points for consideration 
in this appeal would be the scope and effect of the provisions contained 
in the said’ Rule 3! and the consequence of an institution failing OF 
neglecting to constitute its Committee within the period specified by the 
Rule 31. 

. &. The application made by the Managing Committee of the afore- 
said school for approving a special constitution had remained pending 
for consideration by the West Bengal Board of Secondary Education. 
Inthe meantime, the District Inspector of Schools, 24-Parganas, by & 
letter dated 17th June, 1977 had directed the Headmaster to take steps 
for reconstitution of the Managing Committee of the school according 
to general rules. The managing Committee of the school obtained 
Civil Rules No. 3760(w) of 1977 challenging the said directives. 

_-6 On 18th August, 1978, the Administrator of the West Bengal 
Board of Secondary Education appointed Sr: Amal Chakraborty, a Tetired 
District Inspector of School as the Administrator of Raja Manindra Mem- 
orial High School for a period of six months or until further orders which 
ever was earlier with immediate effect. The Administrator in his said 
order recorded that the terms of the Managing Committee had Jong 
expired. The Administrator was directed to take immediate charge and 
exercise powers and perform the functions of the Managing Committee of 
the school. The Administrator was also directed to take steps for the re- 
constitution of the Managing Committee in accordance with the prescribed 
. Rules. 

7. On 25th September, 1978 the Civil Rule No. 3760 (W) of 1977 
obtained by the petitioners against the directives of the District Inspector 
of Schools for re-constitution was disposed of. The learned Judge inter- 
alia, directed the West Bengal Board of Secondary Education to consider 
within three months from the date of the service of a copy of the said 
order, the application for approval of a special constitution in respect 
of the said school. On 23rd December, 1978 the West Bengal Board of 
Secondary Education had accepted in part the prayer of the Managing 
Committee for approval of a special constitution and approved a notified 
special constitution. We understand that on 26th February, 1979 the 
petitioners have again obtained a Rule under Article 226 of the Constitu- 
tion against the said order dated 23rd December, 1978. 

8. On 28th November, 1978 Amiya Kumar Mookerji J. discharged 
Civil Rule No. 8674 (W) of 1978 out of which the present appeal under 
Clausd 15 of the Letters Patent arises. Amiya Kumar Mookerji, J. 
without deciding the merits of the case, directed the Administrator appoi- 
nted by the West Bengal Board of Secondary Education to re-constitute 
the Managing Committee of the School. 


ss 
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9. Mr. Dasgupta, learned advocate for the appellant, has submitted 
that the West Bengal Board of Secondary Education has no power to 
interfere with the management of the aided private schools except in accor- 

‘dance with the provisions of the West Bengal Board of Secondary Educ- 
ation Act, 1963 and the rules made thereunder. According to Mr. Dasgupta, 
the impugned order of supersession of the Managing Committee of the 
school which was made without giving any opportunity of hearing to the 
said Committee was not valid. According to Mr. Dasgupta, the West 
Bengal Board of Secondary Education can exercise such powers of 
supersession only in accordance with the provisions of Rules 8 and 31 of 
the Rules of Management of Non-Government Institutions (Aided and 
Unaided) 1969. Mr. Dasgupta next submitted that the school was under 
a private trust. The. properties of the school vested in a Board of 
Trustees. By passing the impugned order of supersession, the West Bengal 
Board of Secondary Education cannot interfere with the said proprietory 
rights of the Board of Trustees. Another submission of Mr. Dasgupta is 
. -that a supersession of the Managing Committee under Rule 31 can be 
-made only after observing the rules of natural justice. In the instant case, 
no hearing was given to the Managing Committee before superseding it 
and appointing an Administrator of the school. 


10. The West Bengal Board of Secondary Education under sub- 
section (2) of Section 27 of the West Bengal Board of Secondary 
Education Act have generally the power to direct, supervise and control 
secondary education. Mr. Dasgupta, learned advocate for the petitioner 
is correct in his submission that the said powers of the Board are subject 
to general and special orders of the State Government. The expression 
“subject to” in’ sub-section (2) of Section 27 connotes that tbe State 
Government shall. have authority to issue general or special orders 
in the matter of the Board’s power to ‘direct, supervise and control 
secondary education. In other words, the State Government has been 
given power to control .or regulate the exercise of the Board’s powers 
under Section 27(2). The Section 45 of the West Bengal Board of Secon- 
dary Education Act, 1961 empowers the State Government to make Rules 
for carrying out the purposes of the Act. _The said Rules should be 
considered as the order of the State Government laying down the manner 
in which the Board will supervise and exercise control over the manage- 
ment of Recognised Non-Government Institutions (Aided and Unaided). 


11. Mr. Dasgupta, learned advocate for the appellant, had submitted 
that the language of sub-section (2) of Section 27 of the West Bengal 
Board of Secondary Education Act, 1963 are not identical with those 
used_in Section 37 of the West Bengal Board of Secondary Education Act, 


- _1950. Mr. Dasgupta further submitted that in view of the said difference 


of language we should hold that the extent of the powers of the Board 
over the institutions- recognised by it were narrower than the powers of 


450 Raja Manindra Memorial H. School v. State of W. B. [1979 (2) CLJ 


the Board under the previous Act. According to Mr. Dasgupta, the 
decision of D.N. Sinha J. (as he then was) in (1) Afakhunlal Chakraborty 
v. S.K.iChatterjee, 58 CWN 617, which was rendered under the West 
Bengal Board of Secondary Education Act, 1950 has no manner of appli- 
cation to the present case which is governed by the Act of 1963. Admitt- 
edly in the instant case, the Board has purported to supersede the 
‘Managing Committee of the schooi under Rule 31 of the said-Rules of 
‘Management of Non-Government Institutions (Aided and Unaided), 1969. 
The validity of the-said order is under challenge. Therefore, it is unnece- 
ssary ‘to consider in this case the questions whether apart from the provi- 
sions of Riles 8 and 31, the Board has any power under Section 27(3) to 
supersede the Managing Committee of a shool recognised by it. 


12. The petitioners were elected as the Members of the Managing 

Committee of the school in the year 1961. According to Rule 10 of the 
‘Rules of Management of Non-Government High Schools including Aided 
Schools, 1960 (made by the State ‘Government by the Notification ‘No. 
3675-Edn. -(G)/G.8. B-40/59 dated 19th September,.1960 under Section 62 
read with Section 61:of the West Bengal Secondary Education Act, 1950) 
the term of the:Managing Committee of the school elected in the year 
1961 was for three years from the date of the approval of ‘the ‘Committee 
by the Board unless the said term was extended by the Board for 
-any reason. There is no material on record to indicate that the Board 
in fact had extended the term of the said Managing Committee. 
The said Managing Committee was still functioning when on 15th July, 
1969 in exercise of the power conferred by Section 45 of the West 
Bengal Board of Secondary Education Act, 1963, the Governor of 
West Bengal made the Rules for Management of Recognised Non- 
Government Institutions (Aided and Unaided), 1969. The’ Rules for 
Management, 1960 stood repealed and every institution was required 
to: constitute its Managing Committee in accordance with the Rules 
of 1969. The Rule 31 of the said Rules of 1969 originally specified 
30th of April, 1970.as the date within which the institutions recog- 
nised by the Board were to constitute their Managing Committees. 
We have already pointed out that the said Rule 31 was amended by 
the Government Notification No. 41-Edn. (S)/8B-12/72-8th January, 
1974. The said amended Rule 31 specified that the Managing Committees 
of recognised institutions shall be reconstituted according to the 
provisions of the Rules of Management, 1969 within a period of six 
months from the date of the publication, of the said notification. The said 
‘Notification was published in the Calcutta Gazette on 11th-January, 1974. 
Therefore, reconstitutions were to be completed within 11th of June, 
"1974, The amended Rule 31 exempted those institutions whose Managing 
Committees were already constituted in conformity with the Rules of 
1969 before the publication of the said amended Rules. 


G 
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13. The proviso. to Rule 31 qualified the period specified in 
Rule 3! for constituting the Managing Committees of the institutions. 
_ The Board under the said proviso was given power to grant extension 
to old Committees for good and sufficient reasons. The Board under 
the said proviso was also conferred power to supersede the old Com- 
mittee in case the institution failed or neglected to constitute its 
Committee within the period specified or within the period extended. The 
power to give extension toa Managing Committee which was constituted 
prior to coming into force of 1969 Rules, was clearly discretionary. 
The expression “good and sufficient reasons” qualified the manner in 
which the said discretion by the Board was to be exercised. We are 
unable to accept the submission that the Board can exercise its 
power to supersede under the proviso to Rule 31 only in case there 
were good and sufficient. reasons. The language of the proviso clearly 
indicates that the Board shall have power to supersede a Committee which 
was constituted before coming into force of the Rules of Management 
1969 when the institution had failed or neglected to constitute the 
Committee within six months from the date of the publication of amended 
Rules in the Calcutta Gazette on llth January, 1974 or within the 
period extended under the proviso by. the Board’s order. The ex- 
pression ‘fails’ in the context in which it has been used, obviously means 
failure to re-constitute, i, e., unsuccessful. “Fails? does not nécessarily 
imply any blame-worthy conduct. Such failure to re-constitute within 
the periods specified or within the period extended may be due to 
reasons beyond the control of the existing Managing Committee. Thus 
‘failure’ may ‘be intentional or unintentional. D. N. Sinha J. (as he then 
was) in (2) Dharanidhar Mondal v. State of West Bengal, AIR 1958 
Calcutta 287, with reference to the provisions of the Bengal Village 
Self-government Act, 1919, had observed that the words ‘fails to 
elect’ in sub-section 6 (4) of the Act means a failure to elect according 
to law. An election which has-not been held in accordance with 
law, and therefore, set-aside is not an election at all, and, therefore, 
when election has been held illegal, then it cannot be said that the 
elector have elected anybody because the purported election is no 
election in the eye of law. f 


14. In proviso to Rule 31 of the Rules of Management, 1969 
- the expression is not merely fails but fails or neglects. Therefore, a re-con- 
stitutiòn within the periods spécified or period extended may not take 
place either because of failure or neglect. The expression ‘neglect’ 
imports omission, disregard or over-looking the provisions for re-consti- 
tution in the Rule of Management, 1969. Ina particular case neglect 
to re-constitute may be wilful, deliberate, i. e., intentional. 

15. The proviso to Rule 31 of the Rules of Management, 1969 has 
not expressly made any provision for giving opportunity of hearing to the 
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Committee of the institution concerned before the Board supersedes the 
Committee. The question is whether or not an opportunity of hearing 
to the Managing Committee 1s impliedly required. Such provision for 
opportunity of hearing can be engrafted asa part of the rule of natural 
justice to prevent miscarriage of justice. It is’ well-settled that the rules 
of natural justice have been made applicable not only in the matter 
of quasi-judicial enquiries but also in case of administrative proceedings 
involving civil consequences. In this connection, it would be sufficient 
to refer to the Supreme Court decision in (3) Maneka Gandhi v. Unton 
of India, AIR 1978 SC 597, where the principles of natural justice were 
exhaustively considered and explained. Bhagwati J. in his judgment 
in Maneka Gandhi’s case (Supra), at page 627-28 with approval referred 
to the decision of Hegde J. in (4) A. K. Kraipak’s case (AIR 1970 SC 150). 
Hagde J. had quoted a passage from the judgment of Lerd Parker CJ. 
in (5) H. K. (an infant) (1967) 2 Ch. D. 149. The learned Judge had pointed 
Dut that the aim of the rules of natural justice was to secure justice 
or to put it negatively: to prevent miscarriage of justice. These rules 
can operate only in areas not covered by any law validly made. 
In other words they do not supplant the law of the land but 
supplement it. The rules of natural justice applied whenever ‘a just 
‘decision is to be arrived either in quasi-judicial or in administrative 
enquiries. It was further laid down what particular rules of natural 
justice should apply to a given case must depend to a great extent 
on the facts and circumstances of that case, the framework of theJaw 
under which the enquiry is held and the constitution of the Tiibunal 
or body of persons appointed for that purpose. Whenever a complaint 
is made before a court that some principles of natural justice had 
been contravened the court has to decide whether the observance 
of that rule was necessary for a just decision on the facts of the 
case. Bhagawti J. in Maneka Gandhi’s case (supra), after referring 
to the Supreme Court decision in (6) D. F. O. South Kheri v. Ram 
Sanehi, AIR 1973 SC 205 laid down : 

“The Jaw must, therefore, now be taken to be well settled 
that even in an administrative proceeding, which involves civil 
consequences, the doctrine of natural justice must be held to be 
applicable.” 


f 16. But we are inclined to hold that the opportunity of hearing 
does not arise by implication in proviso to Rule 31. In the first 
place, the said rule is a transitional provision. Its object was to 
continuo the life of the Managiog Committees which were constituted 
under the 1960 Rules. The Rules of 1960 stood repealed. There- 
fore, every institution was bound to re-constitute its Managing Committee 
according to the Rules of Management, 1969. But reconstitution of 
the Managing Committees according to 1969 Rules were likely to 
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require some tims. Unless the terms sof the existing Managing Committees 
‘were, extended, there might have been deadlock in the administration 
of the recognised institutions. The object of Rule 31 was to pave 
the.way for a smooth transition. The other object of the Rule 31 
was to ensure that the Managing Committees according to 1969 Rules 
shall be reconstituted expeditiously. Therefore, the Rule 31 fixed a 
time limit, i.e., six months from the date of the gazette notification 
`of the amended Rule 31. The Board also reserved power to extend 
the said time limit for good and sufficient reasons when the Board 
does not extend the term of a Managing Committee which was 
constituted prior to enactment of 1969 Rules. Theterm of the said 
Managing Committee by efflux of time ends. When the term of the 
Managing Committee expires the Members of the Managing Committee 
have no further right to administer the institution concerned, 

17. When the term of the Managing Committee expires, the said 
Managing Committee becomes /uncius officio. An order of supersession 
made under proviso to Rule 31 has no penal effect. The sole ground for 
supersession under the proviso to Rule 31 is that the committee had 
failed or neglected to recostitute according to Rules of 1969. Thereby 
no stigma is attached. Secondly, the term of the Members of the Managing 
Committee having ended, they cannot claim that an order of supersession 
under the Rule 31 has any civil consequence by way of deprivation 
of any of the rights of the Members of the superseded Committee. On the 
other hand, when the Board supersedes a Managing Committee of a 
recognised institution under Rule 8 of the Rules of Management, 1969, 
the term of the Managing Committee is cut short. When the Board under 
Rule 8(1) forms the opinion that the Committee had not been functioning 
properly, it necessarily records an adverse finding against the Managing 
Committee. Same casts a stigma. Therefore, the Rule 8(1) proviso expressly 
requires that the Board shall have due regard to the report of the 
Director of Public Instruction and the Board shall afford a reasonable 
opportunity to the Committee to present its case before the Board. The 
consequence of supersession under Rule 8 is not same as the consequence 
of supersession under proviso to Rule 31. The Board under Rule 3} 
removes a Managing Committee which was constituted under the Rules 
of 1960 which stands repealed and the Committee’s term had already 
ended. Therefore, we conclude -that the Board is not required to give 
any opportunity of hearing to a Managing Committee which had failed 
to reconstitute itself within the time specified in Rule 31 or within the 
time extended under proviso to Rule 31 But, we must make it clear that 
“even in exercising power under proviso to Rule 31, the Board shall act 
fairly and bonafide. The malafide exercise of power under the proviso to 
Rule 31 can be challenged in writ jurisdiction. 


18. Mr. Arun Prakash Chatterjee, learned advocate appearing on 
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behalf of the Board, referred to the following two unreported decisions t— 
(T) (1) Board v. Mir Golum Nabi, (F.M A. 120 of 1970) disposed of or 
10.11. 1970 (P. B. Mukharji CJ. and Laik J.) (8) (2) Biswaran Ganguli v- 
Board, (C.R. No. 7001(W) of 1969) disposed of on 8.2 1972. . 

19. The Division Bench in West Bengal Board of Secondary 
Education & Others v. Mir Golam Nabi (Supra), upheld an interim order 
of injunction by P.B. Mukharji CJ ina Rule obtained by the Manag- 
ig Committee of a school against an order of supersession. The 
Division Bench referred to the triable issues but did not finally pronounce 
their views. Therefore the said decision is not of much relevance. 
Anil Kumar Sèn J. madea Rule obtained by the Members of a 
Managing Committee against an order of supersession passed under 
Rule 8 of the Rules of Management of Non-Government Institu- 
tions (Aided and Unaided), 1969. Anil Kumar Sen J. made thé said 
Rule absolute on the admitted position that the said supersession order was 
passed without any notice to show-cduse and without giving any oppor- 
tunity to the Members of the Managing Committee to be heard. 
At the same time, his Lordshid made it clear that the Members of 
the Managing Committee had no further legal right to continue to 
act and discharge the functions of the Managing Comwittee in view 
of amended provisions of Rule 31 of 1969 Rules. By efflux of time 
the said Committee stood dissolved automatically by operation of the 
statutory Rules. Therefore, Anil Kumar Sen J. directed the West 
Bengal Board of Secondary Education to appoint a fresh . Admini- 
strator in accordance with law. The above view taken by Anil Kumar 
Sen J. ig in accord with our views regarding the scope and effect of Rule 
31 of the Rules of Management, 1969. 


20 The decision of P. K. Banerji J. in (9) Bimal Kumar Chatterjee 
vV. President. West Beñgal Board of Secondary Education ILR (1970) 2 
Calcuita 53! is distinguishable. In the said case, after the Rules of 
Management, 1969 had already comé into force the President of thé 
Board had purported to supersede the Managing Committee of d 
school under Rule 6 of 1960 Rules Batierjee J. upheld the 
conténtion that after 1960 Rules stood repealed, no power could be 
exercised under the said Rules. In the said case, the Board did not 
give any opportunity to the Managing Commitee to present 
its caso as contemplated under Rule 8 of 1969 Rules. Therefore, 
the  supersession order was struck down. Banerjee J. , rejected 
the contention that the term of the Managing Committee which challenged 
the supersession order had already expired and, therefore they had no 
locus standı to challenge the supersession order. Banerjee J. found on 


the facts of the said case that the Board had allowed the Managing 


Committee to continue to function pending the finalization of promulga- 
tion of 1969 Rules and the term of the Managing Committee continued 


w 
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till the new election was held. The order of supersession pre-supposed 
existence of a Managing ¿Committee which was sought to be removed by 
the said order and in its place an Administrator was. sought to be appoin- 
ted. P. K. Banerjee J. in Bimal Kumar Chatterjee’s case (supra), had no 
occasion to consider the effect of the amended Rule 31 which was 
inserted by Notification No. 41-Edn. (S)/ 8B-12/72-8th January, 1974 
published in the Calcutta Gazette on lith January, 1974. Therefore the 
said decision is not really relevant for deciding the present case which is 
Governed by the said amended Rule 31 which was (inserted by the afore- 
said Notification published on lith January, 1974. . 


21. Isis undisputed that re-constitution of the Managing .Commi- 
Xtee of the school according to the Rules of Management, 1969 could 
not take place within the specified time in Rule 31, therefore the West 
Bengal Board of Secondary Education was competent to supersede the 
Managing Committee which was re-constituted in the year 1960. In. tbe 
context of Rule 31 the expression ‘‘supersede” meansto “‘replace” or 
“to force out” without casting any reflection or stigma upon the old 
Managing Committee. After the expiry of the time extended or 
specified, as the case may be, under Rule 31 of the Rules of Management, 
1931, the previous Managing Committee is only ade facto Managing 
Committee which the Board. may replace i in the manner laid down in Rule 
_ 3i. 


,22. The said replacement or Supersession of the Managing Commi- 
_ttee whose, term had expired did not affect any vested property or propri- 
.etory rights of the members of the said out going Managing Committee, 
The said members bad no beneficial interest in the Schoo! property. 
They themselves derived their rights as members according to the Rules of 
Management made by the Governor of West Bengal. Therefore, their 
rights as members of the Managing Committee are solely regulated by 
the said Statutory rules. In the instant case, if has been alleged that 
the immovable properties of the School vested in the trustees. But the 
~impugned order of Supersession did not even purport to replace or remove 

the trustees under:the Trust Deed in question. i 
23. For the foregoing reasons. we hold that the petitioners were 
not entitled to challenge the impugned order of Supersession and appoin- 
tment of an Administrator of the School. The Administrator, however, 
was bound to reconstitute the Managing Committee of the School 
according to the approved constitution “and subject to ordere if any, 
made by this court relating to re-constitution of the Managing Commitee. 
24. We, accordingly, dismiss this appeal without any order as to 

costs. 
Ray, J.: I agree. 


P.R. 
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Į CIVIL REVISIONAL JURISDICTION } 
Before Mr. Justice Ganendra Narayan Ray 
Decision: November 12, 1979 

Yn re: Smt. Urmila Bajaj si "i Pa 

Code of Civil Procedure, 1976 sec. 115 (1) amd Order 23 Rule {— 
When can Revisional interference be called for on an order of withdrawal 
of a suit—Whether there is any difference between “withdrawal” and 
“abandonment.” 

Merely because the learned Munsif has nsed the expression “‘with- 
drawat” instead of the expression “abandonment” no interference in 
Revision is called for because no injustice has been caused to the 
defendant. (Para 2) 


Simply because cl. (1) of sec. 115 is attracted in a case, a Revisional 
interference is not automatically called for unless the court is also 
satisfied that the order if allowed to stand would occasion a failure of 
justice or cause irreparable injury to the party against whom it was 
made. (Para 3) 

By the expression “withdrawal of the suit” in the impugned 
order, the defendant will not suffer any prejudice whatsoever because 
on the same cause of action, the plaintiff is precluded from bringing 
any suit because no leave to sue afresh was granted by the learned 
judge by the impugned order. As there has not been any failure of 
justice to the petitioner, an interference in Revision for mere techni- 
cality is uncalled for. The application is rejected. ‘(Para 4) 
Hrishikesh Ganguly xe 8 

The judgment of the Court was as follows :— 


This Revisional application is directed against Order dated July 20, 
1979, passed by the learned Munsif, 2nd Court, Alipore in Title Suit No. 
115 of 1978. Bythe aforesaid impugned order the learned Munsif has 
disposed of an application under Order 23 Rule 1 of the C.P. Code made 
by the plaintiff opposite party. It appears that by the impugned order 
the learned Judge permitted the plaintiff to withdraw the suit unconditio- 
nally as prayed for by the plaintiff but on condition of payment at a 
cost of Rs '50/- to the contesting defendants within a prescribed time. 
The defendant No. 2 intends to challenge this order in this Revisional 
application under section 115 of the C.P. Code. 

2. Mr. Ganguly, the learned Counsel appearing for the petitioner 
contends that after the amendment of Act 1976, the Code of Civil Proce- 
dure has undergonea change and under the present provision of the 
C P.C. there was no occasion to withdraw the suit and on the said appli- 
cation under Order 23 Rule 1 of the C P.C. the Court should have passed 
an order holding that the suit had been ‘abandoned’ by the plaintiff. Mr. 
Ganguly contended that in the facts and circumstances of the case, the 


3O for Petitioner 
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expression ‘withdrawal’ should not have been used by the learned Judge 
and because of putting the expression ‘withdrawal’ in place of ‘abandon- 
ment’ in the impugned order a different legal consequence has ensued 
causing prejudice to the contesting defendant namely the present petitioner. 
Mr. Ganguly contended that in view of the amendment of the Act, the 
learned Judge could not have passed an order directing for withdrawal of 
the suit without any leave to file a fresh suit on the same cause of action 
and as the learned Judge has acted illegally and without jurisdiction in 
passing the said order of ‘withdrawal’ of the suit after the amendment of 
the C.P. Code, an interference in Revision is called for. It is true shat 
the provision of Order 23 Rule 1 has undergone a change and in the facts 
and circumstances of the case, the application under Order 23 Rule l 
should have been disposed of by the learned Judge, inter alla, holding 
that the suit has been abandoned by the plaintiff. But merely because he 
has used the expression ‘withdrawal’ instead of the expression ‘abandoned’ 
no interference in Revision is called for because no injustice has been 
caused to the defendant. -Section 115 has also been amended by the Said 
Amendment Act of 1976 and a proviso has been added after clause (1) 
of Section 115 of tha C.P. Code which holds, inter alia, to the following 
effect :— 

“(a) the order, if it had been made in favour of the party applying 
for revision, would have finally disposed of the suit or other procee- 
ding, or ; 

(b) the order, if allowed to stand, would occasion a failure of 
justice or cause irreparable injury to the party against whom it 
was made,” 

3. It appears therefore that simply because clause 1 of 115 is 
attracted in a case a Revisional interference is not automatically called 
for unless the Court is also satisfied that the order, if allowed to 


‘stand would occasion a failure of justice or cause irreparable injury to 


the party against whom- it was made, The Legislature by the said 
amendment intended that simply because a case comes under Clause 1 of 
Section 115 of the C.P.C. interference should not be made until the condi- 
tions laid down in the proviso are also fulfilled. A reference may be made 
to the report of the Joint Committee of Parliament which considered the 
Draft Bill relating to the said amendment Act, 1976. The relevant 
report is to the following effeet<— f 
“The question whether it is at all necessary to retain section 115 
was carefully considered by the Committee. The Law Commission 
bas expressed the view that in view of Article 227 of the Constitu- 
tion “Section 115 of the. Code is no longer necessary. `The Com- 
mittee, however, feel that the remedy provided by Article 227 of 
the Constitution is likely to cause more delay and involve more 
expenditure. The remedy provided in Section 115 is on the other 
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hand, cheap and easy. The Committee, therefore, feel that Section 
115, which serves a useful purpose, need not be altogether omitted - 
particularly on the ground that an alternative remedy is available under 
Article 227 of the Constitution. 

The Committee, however, feel that, in addition to the restrictions 
contained in Section 115, an overall restriction on the scope of 
applications for revision against interlocutory orders should be 
imposed. Having regard to the recommendations made by the Law 
Commission in its Fourteenth and Twenty-seventh Reports, the 
Committee recommended that Section 115 of the Code should be 
retained subject to the modification that no revision application shall 
lie against interlocutory order unless either of the following condi- 
tions is satisfied, namely : 

(1) that if the orders were made in favour of ‘the applicant, ‘it 
would finally dispose of the suit or other proceeding ; or 

(ii) that the order, if allowed to stand, is likely to occasion a 
failure of justice or cause an irreparable injury,” f 

4. It appears that the said observation of the Joint Committee of 
Parliamont was accepted and the said proviso under Section 115 was 
added. It does not appear to me that by the expression’ withdrawal of 
the suit’ in the impugned order the defendant will evffer any prejudice’ 
whatsoever because on the same cause of action, the plaintiff is preclu- 
ded from bringing any suit because no leave to sue afresh was granted by 
the learned Judge by the impugned order. As there has been no 
failure of justice to the petitioner, an interference in Revision for mere 
technicality is uncalled for and I am also not inclined to do the same. 
The application therefore, fails and is rejected. 

N. €. S. 





(CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice Ram 
Krishna Sharama 
- Decision : ae 12, 1979 
State of West Bengal & Ors. i .. Appellants 
Versus ' 

Suresh Chandra Bose .. Respondent* 

West Bengal Finance (Sales Tax) Act 1941, sec. 12(1)— West Bengal 
Finance (Sales Tax) Rules, Rule 2(ii)(c)— Registration as a dealer, no sale 
of goods in case of works contract.— Whether claim for refund is barred by 
limitation. i 7 

Respondent was a qualified sanitary engineer. By mistake be 

* F, M. A. No. 629 of 1976 
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applied to Commercial Tax Officer for being registered as a dealer under 

the Bengal Finance (Sales Tax) Act 1941. He was registered as a dealer 

and he paid over Rs. 20,000 as sales tax. Subsequently after decisions of 
the Supreme Court in two cases, he found that in case of works contract 

there was no sale of goods and he was not liable to pay sales tax. He 

applied to the Commercial Tax Officer for refund of amounts paid by him 

but the Commercial Tax Officer refused to refund. He then moved the High 
Court which passed judgment in his favour, There was then an appeal 

and the appellant contended (1) that orders of assessment for the period 

of 1951 tol958 not having been challenged, could not be reopened and (2) 

that there was a bar of limitation to the claim for refund under sec. 

12(1) of the Bengal Finance (Sales Tax) Act 1941. 


HELD: After the decision of the Supreme Court in Dakshineswar 
Sarkar y. Commercial Tax Officer, 8 Sales Tax cases 378 and State of 
Madras v. Gannon Dunkerley & Co. 9 STE 353 the Commercial Tax Officer 
had no authority or Jurisdiction to realise sales tax from the respondent, for 
the Rule being Rule 2(ti)(c) of the Bengal Finance (Sales Tax) Rule, was 
ultra vires. Respondent was not a dealer within the meaning of the Bengal 
Finance (Sales Tax) Act 1941. .. (Para 4) 
Merely because an order has been passed by the officer and has not 
been appealed against, it does not become legal and final if otherwise it is 
vold. ~° : ...(Para 5) 
There isa distinction between exemption claimed on a particular 
item and the proylsion of law under which assessments are made is ultra 
vires. In the first case, the order of assessment isnot void but illegal 
and liable to be set aside in appeal but in the other case the assess- 
ment is void. A void assessment is not requiredto be set aside and 
it does not attain finality at any stage. ` (Para 6} 
The respondent was not a dealer, accordingly sec. 12(1) of the 
Act and consequently the proviso to the sume are not applicable. (Para 7) 
The respondent cannot be said to be negligent in the matter of 
refund of tax. The bar of limitation of three years is not applicable to the 
facts and circumstances of this case. (Para 12) 
Appeal is dismissed. 
Cases referred to :— 
(1) Dakhineswar Sarkar and Brothers v. Commercial Tax Officer, 
8 STC 378 ~ 

(2) State of Madras v. Gannon Dunkerley & Co., 9 STC 353 

(3) Commissioner of Income-tax, West Punjab yv. The Tribune Trust, 
Lahore, 16 ITR 214 

(4) Raja Jagdambika Pratap Narain Singh y. Central Board of Direct 
Taxes and others, 100 ITR 698 

(5) Burmah Construction Company vy. The State of Orissa and others, 
12 STC 815 
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(6) The State of Madhya Pradesh and ‘another v y. Bhailal Bhai and 

. others, 15 Sales Tax cases 450 

(7) The State of Kerala y. Aluminium Industries Lid, 16 STC. 689 
Samarendra. Nath Dutta, Rathindra Nath De and 
R. K. Chatterjee al soe for Appellants 
Ambica Charan Bhattacharjee .. for Respondent 


The judgment of the Court was as follows :— 


Dutt, J.: This appeal is at the instance of. the authorities of the 
Commercial Taxes and it is directed against the judgment of Sabyasachi 
Mokharji J. whereby his Lordship made the Rule Nisi, which was obtained 
by the respondent Suresh Chandra Bose on his application under Article 
226 of the Constitution, absolute. 


2. Bose isa qualified Sanitary Engineer ad at the relevant time 
he had been working asa Sanitary Contractor. In 1950, Bose applied 
before the Commercial-Tax Officer for being registered as a dealer under ` 
the Bengal Finance (Sales Tax) Act, 1941 under a mistaken impression 
that he was a dealer under the said Act and was liable to pay sales tax. 
‘Bose was registered as a dealer.under -the Act. He had submitted returns 
from 1951 to 1958 and paid a total sum of Rs. 18,812 45 on account of 
sales tax along with the returns. The case of- the respondent was that the 
said sum.was paid by him on a mistaken notion of the law. After the 
decision in (1) Dakhineswar Sarkar and Brothers v. Commercial Tax 
Officer, 8 Sales Tax Cases 378 and the decision of the Supreme Court in 
(2) State of Madras'v. Gannon Dunkerley & Co., 9 Sales Tax Cases 353, the _ 
law came to.be well settled that in the case of works contract there was 
no sale of goods and it was beyond the competence of the state legisla- 
ture to impose tax on the supply of materials used in such a contract. 
Accordingly, the respondent was not a dealer and the rule 2(i1) (c) of 
the Bengal Sales Tax Rules, 1941 under which the respondent was assessed 
was void and ultra yires. It was contended by the xespondent that in 
view of the said decisions, he became entitled to the refund of the amount 
of sales tax already paid by him and was entitled to have his registration 
Certificate cancelled. The respondent submitted returns for the years 
1959, 1960 and 1961 thereby declaring no salesor turnover. On April 
10, 1962, the respondent wrotea letter to the Commercial Tax Officer, 
Collootola Charge stating inter alia that he was a Sanitary Contractor 
executing sanitary works. In the said letter, he requested the Comme- 
rcial Tax Officer to cancel his registration as a dealer in view of the deci: 
sions of the Supreme Court in Dakhineswar Sarkar’s case and Gannon Dun- 
kerley’s case referred to above. In reply to the said letter, the Commercial 
Tax Officer by. his letter dated May 26, 1962 informed the respondent that 
the question of cancellation of his registration certificate would be consi- 
dered on completion of the pending assessment. The respondent, there- 
fore, made a further representation to the Commercial Tax Officer by his 
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fetter dated June 7, 1962 regarding the cancellation of his registration 
certificate. He also stated that in view of the fact that rule 2(ii} (c) of the 
Bengal Sales Tax Rules, 1941 had been declared ultra vires by the Supreme 
Court, the Commercial Tax Officer was acting ir excess of or without 
_ gurisdiction in proceeding to assess the respondent under the Act. The 
Commercial Tax Officer, however, did not take any action in the matter, 
but issued a notice in Form VIIA under rule 55(A) of the Bengal Sales 
Tax Rules calling upon the respondent to show cause why penalty should 
not be imposed upon him for non-payment of arrears of tax for the years 
1955, 1956 and 1957 ending on the 31st March ofeach year. On June 
15, 1962 the respondent submitted an application before the Commercial 
Tax Officer stating that the assessments made under rule 2(ii)(c) of the 
Bengal Sales Tax Rules, 1941 was altra vires and, as such, the assessments 
were without. jurisdiction. He requested the Commercial Tax Officer to 
withdraw the said notices. The Commercial Tax Officer, however, did 
not accede to the request made by the respondent. The respondent 
moved an application under Article 226 of the Constitution and obtained a 
Rule Nisi being C.R. No. 388(w) of 1962. The said Rule was discharged 
by a learned single Judge of this Court, but on appeal before the Division 
Bench it succeeded. The Appeal Court observed, inter alia, as follows: 


“Rule 2(ii(c) of the rule framed under the Act having been 

_ declared to be.ulfra vires the tax imposed on the appellant under the 
assessment orders for the years mentioned above cannot be sustained. 
Secondly, if the imposition of tax itself was invalid, no proceedings can 
be taken against the appellant for imposing a penalty upon him for 
default in payment of the tax.” 

3. It was the case of the réspondent that after the said decision of 
the Appeal Court, hc was advised that the assessments having been made 
- onthe basis that the respondent was a dealer and not a contractor, were 

all invalid and the moncy-paid by the respondent in respect of the said 
assessments became refundable to him. Accordingly, the respondent wrote 
to the Secretary, Department of Finance, West Bengal Calcutta on May 2, 
1972 claiming refund of the said sum of Rs. 18,812.45. The respondent 
‘did not receive any reply to the said letter. On the contrary, steps were 
taken for realisation of the dues on the basis of the assessments for the 
years 1963, 1964 and 1965 aud certificate proceedings were started against 
the respondent. Thereafter, the respondent made an application for can- 
cellation of the registration certificate which was cancelled by the Commer- 
cial Tax Officer with effect from August 22, 1972. On September 1, 1972 
the respondent made seven sets of applications before the Commercial Tax 
Officer, Collootola Charge claiming refund of diverse amounts of taxes 
realised illegally and/or without any authority of law from him for the 
years 1951-52 to 1957-58. All the said applications for refund were 
rejected by the Commerecial Tax Officer which will appear from his letters 
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received by the respondent on January 12, 1973, on the ground that no 
excess payment had been made by the respondent during the periods in 
question. Thereafter the respondent moved a writ petition before this Court 
and obtained a Rul Nisi out:of which this appeal arises. In the writ 
petition, the respondent challenged the failure of the appellants to refund 
to him the sum of Rs. 26,798 01. -The respondent also prayed for a direc- 
tion restraining the appellants from proceeding with the certificate cases 
started against him for the realisation of the said amount. . The learned 
Judge, as stated already, made the Rule Nisi absolute directing refund to 
the respondent the sums of money which the respondent had paid for the 
various years for which due evidence would be produced by the respondent 
before the Commercial Tax Officer. Further, the learned Judge restrained 
the appellants from enforcing the certificate cases started against the 
respondent. `- i 

4. The principat question that is involved in this appeal is whether 
the respondent is entitled to the refund of the amount of tax paid by him 
being the sum of Rs. 23,798 01 for the years from 1951 to 1958. It is 
apparent that after the above decisions of the Supreme Court, the 
Commercial Tax Officer had no authority and jurisdiction to realise sales 
tax from the respondent, for the rule being rule 2(i1)(c) of the Bengal Sales 
Tax Rules was ultra vires The respondent, therefore, was not a dealer 
within the meaning of the Bengal Finance (Seles Tax) Act, 1941. It was 
due to a mistaken notion of law before the said rule was declared ultra 
vires that the respondent applied for being registered as a dealer. The 
Commercial Tax Officer also in his turn was under the same mistake in 
treating the respondent as a dealer and assessing him as such for the 
impugned periods of assessment. The mistake was, therefore, common 
to both the respondent and the Commercial Tax Officer. As soon as the 
respondent came to know of that mistake committed by him, he pointed 
out the same to the Commercial Tax. Officer by his letter dated April 10, 
1962-requesting him to cancel his registration as a dealer. The above two 
Supreme Court cases were also referred to in the said letter. - Thereafter, 
he also made subsequent representations to the Commercial Tax Officer, 
but instead of granting any relief to the respondent as prayed by him, the 


- Commercial Tax Officer proceeded to impose penalty on the respon- 


dent for his non-payment of the arrears of sales tax for the subsequent 
periods. The penalty that was imposed was set aside by this Court on the 
ground that the Commercial Tax Officer had no authority or jurisdiction to 
realise sales tax from the respondent as the said rule 2(ii)(c) was ultra vires 
the power of the state legislature. . 
5. It is, however, contended by Mr. Dutta, learned Advocate 
appearing on behalf of the appellants that the orders of assessments 
for the periods in question, that is, for the years from 1951 to 1958 
not having been challenged by the respondent in appeal, the said 
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orders became final and cannot be reopened for the purpose of refund 
to the respondent. In support of this contention, reliance has been 
placed on behalf of the appellants on the decision of the Privy Council 
in (3) Commissioner of Income-tax, West Punjab v. The Tribune Trust, 
Lahore, 16 ITR 214. In that case, the assessee, the Tribune Trust, 
claimed that as the income of the trust derived from property held under 
trust only for charitable purposes it was exempted from tax under 
section 4 (3)(i) of the Indian Income-tax Act, 1922. it was held by the 
Privy Council that the assessments were not nullity, but they were valid 
and effective until they were set aside. It was further observed that the 
only remedies open to the tax-payer, whether in regard to appeal 
Against assessment or to claim for refund, were to be found within the 
four corners of the Income-tax Act, and that the assessee had no 
right enforceable against the Commissioner of Income-tax to require refund 
of tax by it upon grounds of equity and good conscience. (4) Raja 
Jagdambika Pratap Narain Singh v. Central Boord of Direct Taxes and 
others, 100 ITR 698, was also a case of refund. In that case, the appellant 
had claimed the income derived by him from fruits and fallen trees of 
mango grove to be agricultural income not assessable under the Income- 
tax Act, 1922. Ultimately in 1963, the High Court on areference held 
such income to be-an agricultural income. Inthe mean time, assessments 
were similarly made for the assessments years 1940-41 to 1961-62, but 
the appellant allowed the assessment for most of those years to 
become final and preferred appeals for certain years to the Appellate 
Assistant Commissioner and did not take the matter any further. After 
the judgment of the Supreme Court in the reference for 1939-40, the 
appellant applied to the Central Board for refund of tax for the years 
1940-41 to 1961-62, but the Board declined. Thereafter the appellant 
filed a writ petition in September, 1968 in the High Court, and the High 
Court diymissed the petition on two grounds: (a) that the assessment 
orders had-become final, the appellant not having taken advantage of his 
statutory remedies, and that (b) several years had elapsed between the 
order for the assessment year 1961-62 and even the judgment of the High 
Court in 1963, and the writ petition. The Supreme Court in dismissing 
the appeal has, however, infer alia observed that mere exemptions from 
taxation of income otherwise competently taxable fell wholly within the 
jurisdiction of the officer for determination. There 1s a ‘fundamental 
difference where the claim is that agricultural income is beyond the legisl- 
ative competance of Parliament to enact and altogether outside the juris- 
diction of the Income-tax Officer. It may well be contended that the 
impost is ultra vires his powers and, therefore, a nullity. Merely because 
` an order has been passed by the officer and has not been appealed against, 


it does not become legal and final if otherwise itis void ; for instance, if 
there is a flagrant violation of natural justice, the order bya Tribunal 
may be a nullity. 


t 
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6. On the strength of-the-above two decisions, it has been strongly 
urged on behalf of the appellants that as the respondent had not taken any 
steps for getting the orders of the Commercial Tax Officer set aside by 
preferring appeals, the same became final and conclusive and- no refund 
could be made. We regret, we are unable to accept the contention. In 
these two cases, the appellant claimed exemption from payment of tax. It 
was not the case of the appellants in either of the said cases that the 
imposition of tax was ultra vires and beyoned the competence of the 
legislature. There is a distinction between exempiton claimed on @ 
particular item and the provision of law under which assessments are made 


is ultra vires. In the first case, the order of assessment is not void but 


illegal and Hable to be set aside in appeal, but in the other case, the assess- 
ment is void. A void assessment, in our opinion, is not required to be 
set aside and it doas not attain finality at any stage. The Supreme Court 
itself has observed in Raja Jagdambika’s case (supra) that if the impost 
is ultra vires the powers of the Income-tax Officer and, therefore, a nullity, 
merely because the order has been passed by the officer and has not been 
appealed against, it-does not become leagal and final if otherwise it is void, 
In the instant case also, there could be no doubt that the asséssments 


were void as the respondent was not a dealer at all and so the assessments . > 


had not become legal and conclusive by lapse of time. The above decisions 
are, therefore, of no help to the appellants. 


7. The next point that has been urged on behalf of the appellants 
is the bar of limitation to the claim for refund made by the respondent. 
It is argued that the refund has to be claimed within acertain time and 
if such claim is made beyond the time, it will not be maintainable. Section 
12(1) of the Bengal Finance (Sales Tax) Act, 1941 provides as follows : 


“The Commissioner shall, in the prescribed manner refund to a 
dealer applying in this behalf any amount of tax or penalty paid. by 
such-dealer in excess of the amount due from him under this Act, 
either by cash payment or, at the option of the dealer, by-deduction 
of such excess from the amount of tax due in respect of other period : 

Provided that no refund shall be-made unless the claim for refund 
is made within twelve months from the date of the assessment of tax 
‘or the date of the imposition of penalty or within six months from 
the date of any final order passed on appeal, revision or review under 
section 20 or reference under section 21 whichever period expires 
later.” 

Relying on the proviso to section 12(1), it has been ied on behalf of the 
appeallnts -that as the respondent has not made any application for 
refund withio twelve months fiom the respective dates of assessments, 
such claim for refund is barred by limitation. Section 12(1) applies 
to the case of the refund of the tax or penalty paid by a dealer in excess 
of the amount due from him under the Act. Section 12(1), therefore, 
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contemplates that the person claiming a refund is a dealer within the 
meaning of the Act, and that such a dealer has made payment of tax 
or penalty in excess of the amount that was assessed or due from him. 
In the instant case, the first condition of section 12(1) is not satisfied, 
namely, that the respondent was nota dealer at all. Accordingly, in our 
view, section 12(1) and, consequently, the proviso to the same, are not 
atall applicable. This contention of the appellants, therefore, fails. 

8. -It is next contended on behalf of the appellants that even 
assuming that section 12(1) does not apply, still the respondent should 
have made the claim within a reasonable time. The decision of the 
Supreme Court in Gannon Dunkerley’s case (Supra) was given in 1958. 
It is contended that the respondent having come to, know of the legal 
position in 1962 that the taxes were illegatly realised from him for the 
impugned periods, he should have made the application at least within 
three years from his knowledge. ‘The respondent, however,‘ made the 
-application for refnnd on August 29, 1972 and, as such, the application 
for refund was barred by limitation. There 1s no period of limitation 
fixed under the law for claiming refund of tax realised by virtue of an order 
of assessment which is void. However, the Supreme Court has in some 
cases laid down that a claim for refund should be made within a reasonable 
period. In (5) Burmah Construction Company v. the State of Orissa and 
others, 12 Sales Tax Cases 815, the appellant claimed refund of tax paid 
by it although no tax was payable by it as it was carrying on business as 
a building contractor. His claim for refund was rejected by the sales 
tax authorities on the ground that such claim was made beyond the period 
of twentyfour months us prescribed in the proviso to section 14 of the 
Orissa Sales Tax Act, 1947. Section 14 including the proviso thereto is 
somewhat similar to section 12 (1) of the Bengal Finance (Sales Tax) Act, 
1941 and its proviso except'that under the proviso to section 14 of the 
Orissa Sales Tax Act, the period within which the claim for refund is to 
be made 18 twentyfour months, It was contended on behalf of the appe- 
llant before the Supreme Court that section 14 was ultra vires the power 
of the State legislature. That contention was overruled by the Supreme 
Court and the Supreme Court directed that the State of Orissa should 
refund to the appellant that part of the sales tax which had been paid by 
it if the order of assessment pursuant to which payment was made was 
twentyfour months of the date on which the writ petition was filed before 
the High Court. This decision is mainly concerned with the question 
whether section 14 of the Orissa Sales Tax Act was ultra vires the State 
legislature or not. 

9. Ina (6) The State of Madhya Pradesh and another v. Bhai fal 
Bhat and others, 15 Sales Tax Cases 450, it has been observed by the 
Supreme Court that where a person comes to the Court for a relief 
under Article 226 of the constilution on the allegation that he has 
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been assessed to tax under a void-tegistatign and having paid it under 8 
mistake is entitled to get it back, the court, if it finds that the assessment 
was void, being made under a void provision of law, and the payment was 
made by mistake, is still not bound to exercise its discretion directing 
repayment. Whether repayment should be ordered in the exercise of this 
discretion will depend in'each case on its own facts and circumstances. 
It is not easy nor is it desirable to lay down any rule for universal appli- 
cation. Asa general rule, it may be stated if there has been unreasonable 
delay the Court ought not ordinarily to lend its aid to a party by this 
extraordinary remedy of mandamus. Again, where even if there is no 
such delay the Government or the statutory authority against whom the 
consequential relief is prayed for raises a prima facie triable issue as regards 


the availability of such relief on the merits on the grounds like hmitation” 


the court should ordinarily refuse to issue the writ of mandamus for such 
payment. It has been further observed that the maximum period fixed 
by the Legislature as the time within which the relief by a suit in a civil 
court must be brought may ordinarily be taken to bea reasonable standered 
by which delay in seeking remedy under Article 226 can be measured. 
The court may consider the delay unresasonable even if it 18 less than 
- the period of limitation prescribed for a civil action for the remedy, but 
where the delay is more than this period, “it will almost always be proper 
for the Court to hold that it is unreasonable.” 


10. In(7) The State of Kerala v. Aluminium Industries Ltd, 16 
Sales Tax Cases 689, it has been observed by the Supreme Court that 
money paid under a mistake of law comes within the word ‘‘mistake’’ in 
section 72 of the Contract Act, and there is no question of estoppel when 
the mistake of law 1s common to both the assessee and the taxing authority. 
If refund is not made, remedy through court is open, subject to the same 
restriction and also to the bar of limitation under Article 96 of the 
Limitation Act, 1908, namely, three years from the date when, the mistake 
becomes known to the person who bas made the payment by mistake. 
-Further, it has been observed that it is the duty of the State to investigate 
the facts when the mistake is brought to its notice and to make a refund 
if the mistake is proved and the claim is made within the period. 


11. Relying on the above decisions, it has been urged on behalf of 
the appellants that as the application for refund was made by the respon- 
dent long after three years of the detection of the mistake by him; the 
application was barred by limitation. Much emphasis has been laid by 
learned Advocate appearing on behalf of the appellants on the observation 
of the Supreme Court in Bhailul Bhai’s case (supra) to the effect that 


iw 


where the delay is more than the period of limitation prescribed for go 


civil action which ıs three years, “it will almost always be proper for the 
Court to hold that the delay is uureasonable”. At the same time, in that 
case, the Supreme Court has also observed that it is not easy nor is it 
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desirabie to lay down any rule for universal application, and that as a 
general rule it may be stated that whether repayment should be ordered 
in the exercise of the discretion of the High Court under Article 226 of 
the Constitution will depend in each case on its own facts and 
circumstances. In our view, in Bhaifal Bhai’s case, the Supreme Court 
has not laid down any fixed period, namely, three years when the mistake 
was detected as in Article 96 of the Indian Limitation Act, 1908. As we 
have understood the decision of the Supreme Court in Bhailal’s case 
(supra), it has been laid down by the Supreme Court that the High Court 
should not normally exercise its discretion when the claim for refund is 
made-beyond the period of three years from the date the mistake came 
to be known to the party. The use of the words “‘almost always” is 
very significant. The fact and circumstances of a particular case may be 
such as to persuade-the High Court to exercise its discretion in favour 
of the party clatming refund even beyond the period of three years from 
the date of his knowledge of the mistake. If a party after coming to 
know of the mistake committed by him in paying taxes not payable by 
him because the Jaw under which the taxes were realised was void, does 
not take any step in the matter either by making an application for refund 
or bringing it to the notice of the authorities concerned about the illegal 
realisation of the tax under a common mistake of law, or in other words, 
if the party sit idle during the period of time within which a civil action 
is to be brought, in such a case, the High Court should not exercise its 
discretion in granting relief .to that party for refund. The remedy 
provided by Article 226 of the Constitution is not meant for a careless 
and negligent person. Before any relief is granted toa person the Court 
should be satisfied that he was diligent all through and did not waste time 
before he came for relief under Article 226. 


12, We may now consider whether the respondent can be said to 
be so negligent as to refuse him the relief prayed for by him for the refund 
of taxes illegally realised from him under the void provision of law. It 
has been stated already that as soon as it came to his knowledge that the 
taxes paid by him were illegally realised by the appellants under a void 
rule, namely, rule 2(1i)(c) of the Bengal Sales Tax Rules, he brought that 
fact to the notice of the Commercial Tax Officer by his letter dated April 
10, 1962. By that letter, he ‘requested the Commercial Tax Officer to 
cancel his registration as a dealer in view of the decisions in Dakhineswar’s 
case (supra) and Gannon Dunkerley’s case (supra). It was the duty of 
the State to refund the taxes realised from the respondent illegally. 
There cannot be any doubt about that duty of the State which has also 
been noticed by the Supreme Court in the State of Kerala v. Aluminium 
Industries Lid, (supra). Instead of refunding the amount of tax to the 
respondent, the Commercial Tax Officer passed orders imposing penalty 
on the respondent for non-payment of arrears of tax which, as stated 
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already, this Court had set aside. It thus appears that since the very date 
of his knowledge about the mistake of law that was committed by him, 
the respondent had been making representations to the appellants, but in 
vain. After the order imposing penalty on the respondent was set aside 
by this Court, he made an application for refund. Thus it appears that 
the State Government did not perform its duty by refunding the amount of ` 
tax to the respondent, instead they did not pay any heed to the represent- 
ation of the respondent. In our view, it would be doing injustice to the 
respondent, if we allow the appellant to take advantage of their own 
wrong. The respondent, in our opinion, cannot be said to be negligent 
in the matter of refund of tax. For the reasons aforesaid, we are of the 
view that the bar of limitation of three years as relied on by the appellants 
is not applicable to the facts and circumstances of this case. No other 
point has been urged in this appeal. 

13. In these circumstances, the appeal is dismissed, but in view of 
the facts and circumstances of the case, there will be no order for costs. 

14. Leave for appeal to the Supreme Court has been prayed for by 
the learned Advocate appearing on behalf of the appellants.. The 
prayer is disallowed, 

The operation of this judgment will remain stayed till three weeks 
after the long Vacation. 

Sharma, J. : I_ agree. : 

P. R. : t 





[ORDINARY ORIGINAL CIVIL JURISDICTION] 
Before Mr. Justice Sabyasachi Mukharji 
Decision: August 13 &-16, 1979 
Mrs..F. M. Crossley Loe .. Petitioner 
Versus 

Kashi Prasad Saraf & Ors. . Respondenta* 

Arbitration Act, 1940, secs. 14(1), 14(2), 14(3), 17, 30, —Making and 
Filing of Award— Service of notice to parties— Judgment on Award— Appli- 
cation for setting aside an Award. 

Limitation Act 1963, Article 119(a) and 119(b)— Period for filing in 
Court of the Award—Period for making application for setting aside an 
Award. i 

Joint Arbitrators made an Award on July 19, 1978, gave notice to 
the parties-of the making of the Award and submitted same to Court on 
or about the same date without stamp. Petitioner put in stamp on Novem- 
ber 25, 1978. Notice of the filing of the Award was given from the 

‘Court on March 26, 1979 under sec. 14(2) of the Arbitration Act 1940. 
Petitioner made the application under sec. 30 of the Act, for setting aside 
* Award case No. 235 of 1978 
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the Award on February 27, 1979 on the grounds {1) that there was viola- 
tion of principles of natural justice since the petitioner’s Advocate was not 
allowed to make submissions before the Joint Arbitrators, (2) that no 
opportunity had been given to the parties to have knowledge of the contents 
of the Accountants, Report and to make comments thereon and (3) that 
the Joint Arbitrators did not go into the accounts of withdrawals by 
partners. Respondents contended that the application was barred by 
limitation as it was filed beyond the period prescribed under Art 119 
of the Limitation Act, 1963. Petitioner submitted that the notice of filing 
of the Award was served from court on March 26, 1979, that not being 
aware of the contents of the Award it was not possible to make an appli- 
cation for setting aside the Award, petitioner applied for a certified copy 
of the Award and after obtaining the same on January 19, 1979 made the 


application on February 27, 1979 within time and that the application was 
not barred. 


HELD: Itis evident that the Joint Arbitrators proceeded with the 
matter without the assistance or representation made on behalf of the 
petitioner and made an Award. There certainly has been violation of the 


principles of natural justice in the procedure followed by the Joint 
Arbitrators. .. (Para 3, 4) 


No copy of the report of the accountants was given and no gist of the 
report was made known to the parties concerned. If that ts the position, the 
Arbitrators had proceeded on a material which was not known to the parties 
and on proceeding in the manner as they did, the Arbitrators Committed an 


error in the sense violating thé principles of natural justice and therefore 
the award was liable to be quashed on this ground. . (Para 5) 


When the Arbitrators had in their mind the specific points on which 
the reference had been made, the non mentioning of the factor, of with- 
drawals in the awarding portion does not ex-fucie establish that the 
Arbitrators had not taken that factor into consideration. It cannot be said 
that there is any error on the face of the Award. The Award is not bad for 

‘not considering all the matters referred to the Arbitrators for adjudication. 
: (Para 6) 

If a person himself files an Award and then is allowed to say that the 
time will run from the notice of filing of the Award in terms of sec. 14{2) 
of the Arbitration Aet 1940, it will be nothing but taking a highly technical 
view of the matter. A party cannot get extention of time for obtaining 
the certified copy by allowing the period of limitation to expire. Though 
the place of extending time unilaterally in that way is taken into account, 
even then the application is beyond time after obtaining the certified copy. 
The application is barred by limitation. ...(Para 17) 

Application is dismissed. 
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(1) I. G. H. Ariff and others y: Bengal Silk Mills Ltd. and another, 
AIR 1949 Cal. 350, 
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-B. Bhattacherjee and Kripasindhu Hait .. For the Petitioner 
M. N. Banerji, Gautam Chakrabarty and . 
Miss Kabita Roy Chowdhury ce .. For the Respondents 


The judgment of the Court was as follows :— 


The subject matter of challenge in this application is an award dated 
the 19th July; 1978 passed by the Joint Arbitrators, Sri T.K. Ghose and 
Sri R.P. Banerji. Jt appears that by an order dated the Ist June, 1976 
made by this Court, Sri T.K. Ghose and one Sri Chandan Banerjee, as he 
then was, were appointed, by consent of the parties, the Joint Arbitrators 
onthe terms and conditions mentioned therein. By the satd order, the 
Joint Arbitrators were directed to go into the question of accounts, good- 
willand assets and all withdrawals of the partners with effect from 
1967 until the date of the said order. By the order dated 21st June 
1976, the Joint Arbitrators were further directed to go into the question 
of the said accounts including the goodwill and assets, if necessary, 
with the help of auditor to be appointed by the Joint Arbitrators and the 
Joint Arbitrators were directed to find out, ifany amount was due and 
payable to any of the partners and to award accordingly. Thereafter 
meetings were held by the Joint Arbitrators. After the elevation of Sri 
Chandan Banerjee, one of the Arbitrators to the Bench of this Court, by 
an order dated the 20th July, 1977, Sri R P. Banerjee was appointed in his 
place and stead to act as Joint Arbitrator with Sri T. K. Ghose. The 
Joint Arbitrators thereafter had held diverse sittings and the time to make 
the award was ultimately extended by the order dated 19th July, 1978 for 
three months. The Joint Arbitrators recited in the said award that the 
parties had filed their statement of claim as also the counter statement of 
facts and thereafter stated as follows : 


I 


a 
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“NOW we the undersigned Joint Arbitrators with the assistance 
of Messrs. Dilip Kumar Surjit and Associates, Chartered Accounts 
appointed by us in terms of the said order have gone into the question 
of accounts, goodwill and assets and found that a sum of Rs. 1,53, 
472.18 p. is ducand payable to Mrs. Fonda Markeska Crossley by the 
respondents herein and we award that the respondents to pay Mrs. 
“Fonda Markeska Crossley the said sum of Rs. 1,53,472.18p ” 

2. Inthis case, the award has been challenged by the petitioner, 
Mrs. Fonda Markeska Crossley on various grounds. Before me, three 
grounds were pressed. It was, firstly, urged that there was violation of 
ahe principles of natural justice, in the sense, that the learned advocate, 
instructed by the learned instructing advocate, on behalf of the petitioner 
was not alowed to make submissions before the Joint Arbitrators. It 
was, secondly, urged thatthe Joint Arbitratois took into consideration 
the report of the auditor, Messrs. Dilip Kumar Surjit and Associates, 
Chartered Accounts. But such appointment was made ~ without the 
knowledge and consent of the parties and, in any event, no opportu- 
nity had been given to the parties to havea copy or have knowledge 
of the contents of the said report of the Chartered Accountants and to 
make submissions on the points raised in the said report. It was, 
_ thirdly, urged that by the specific order, the Joint Arbitrators were 
directed to go into the specific questions, viz. (a) to the questton 
of accounts, (b) goodwill and assetsand (c) all withdrawals by the 
partners. It was urged that the award, on the face of it indicated that 
the Joint Arbitrators had not taken into account all these aspects. In 
any event, the aspects which the Joint Arbitrators had taken into 
account would be apparent from the award itself and from therein 
it would appear that the Joint Arbitrators had -nob considered the 
withdrawals made by the partners which was a specific issue directly 
referred for consideration by the Joint Arbitrators. 


3. So far as tbe first contention is concerned, viz. exclusion 
of the advocate for the petitioner to make his submissions, it has 
been alleged in paragraph 16 of the petition that at.the meeting held 
on 8th May, 1978 the Joint Arbitrators for the first time, 
much to the surprise of the petitioner, insisted on the petitioner, 
to file her power of Attorney and/or Vokalatnama and further 
insisted that until the same was filed, the learned counsel 
appearing on her behalf could Have no locus standi to appear before the 
Joint Arbitrators. It was submitted thereafter in paragraph 18 that 
although the filing of the Vokalatnama was not necessary but to 
expedite matters the petitioner filed a Vokalatnama in favour of Sri 
Sakshya Sen, Advocate at the Arbitrators’ meeting held on the 12th 
May, 1978. According to the petitioner, however, the Joint Arbitrators 
refused to accept the said Vokalatnama, and did not allow the learned 
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counsel instructed by SriSakshya Sen to make submissions’ on the 
ground that there was no authority of Sri Sakshya Sen to instruct 
counsel in this matter. actually this position in not disputed op 
behalf of the- respondent in this application. But it is stated on 
behalf of the respondent that there was insistence on the part 
of the petitioner for filing of the’ Vokalatnama or the Power of 
Attorney in favour of Sii Sakshya Sen onthe ground that previously 
certain previous solicitor or advocate on record was appearing for the 
petitioner and-therefore unless Sri Sakshya Sen had proper authority it 
was not possible for the Arbitrators to allow-anybody instructed 
by SriSakshya Sen to appear at the proceedings before the Joint 
Arbitrators. So far as the learned-Arbitratora” insistence on the filing 
of Vokalatnama or letter of authority by the petitioner is doncerned, 
in order to enable the learned advocate to appear or to instruct some- 
body to appear on her behalf, in my opinion, the learned Arbitrators - 
were not in excess of their jurisdiction to insist on such authority. 
Whenever a party chooses to appear through a lawyer and specially 
in a case, where on a previous occasion, there was another lawyer 
appearing for the party concerned, the Joint Arbitrators, in my 
opinion, in exercise of prudent practice entitled to insist on a proper 
authority on behalf of the parties to appear. Butin this case what 
had happened subsequently was rather unfortunate because, it appears, 
even though the Vokalatnama was filed, one Sri Sivaji Sen instructed 
by Sri Sakshya Sen was not aliowed to make his submissions because, 
according to the learned Arbitrators the previous adyocatcs on record 
M/s. R. N. Dutt & Co. had not given their consent and the peti- 
tioner had not obtained the change of his advocates on record. This 
position is clear from the minutes of the meeting held onthe 12th May, 
1978. This position for insisting on a change or consent to a change 
from the previous advocates on record, M/s. R.N, Dutt & Co. 
in the arbitration proceedings by the learned Arbitrators, in my 
opinion, was wholly unwarranted. After coming into operation of the 
Advocates Act and the amendment to the High Court Rules, it 1s 
doubtful whether such a practice could- be insisted on for a change 
in the matter of representation before the Court. But I need not go 
_ into this aspect of the matter. Even assuming in a proceeding in 
Court, such a- procedure was still prevalent and was required to be 
fulfilled, in my opinion, when there wasa proper and valid power of 
attorney and there was nothing to show that the power of attorney 
was not given by the petitioner to exclude representation of: the 
petitioner’s case on the ground that, according to the practice of this 
Court, in order to represent the client, where the client was being 
represented on a previous occasion by a previous solicitor or by a 
previous advocate on record, for a change, consent from them was 
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not proper and unwarranted by any procedure under -the Arbitration 
Act. It is evident that thereafter the Joint Arbitrators proceeded 
with the matter without the assistance or representation made on behalf 
of the petitioner and made an award. In my opinion, there certainly 
has been violation of the prinesples of natural justice in the procedure 
followed by the Joint Arbitrators. 

4. But here I cannot leave this aspect of the matter because 
rather an unfortunate situation is recorded in the minutes of the 
meeting held on the 12th May, 1978. It is recorded as follows ; 

“Mr. Sivaji Sen, at this stage, grew furious and jumped out of his 
seat with a loud bang on the table, made certain un-parliamentery 
remarks against us ‘Dammed Arbitrators’.and rushed out of the meet- 
ing shouting at the top of his voice in the presence of the parties 
Present at this meeting.” ' 

If this has happened, it 18 not only atrocious and ill-mannered but also a 
conduct unbecoming of a man, who has chosen himself to represent him- 
self as a lawyer to appear before an adjudicator. I could not conceive 
that any lawyer appearing before a-forum either a Court or an adjudi- 
cator or an arbitrator could have chosen to use such an undignified 
language, if he did, as it was alleged and there was nothing in record to 
show that he did not. Ihope that the matter of this nature, if it did 
happen, should bea matter of disgrace to all the members of the legal 
profession to which this gentleman claims to belong. Be that as it may, 
this conduct on the part of the Advocate does not disentitle the party of 
his or her right of representation. It was urged that the time was short. 
It was also urged that, as in this case, there was previous representation 
by other advocates on record the arbitrators thought it prudent, in order 
to make sure, to insist on a consent from M/s R. N. Dutt & Co. for the 
change on the ground of the time, being short, the party could not be 
allowed to be heard. If adjournment was being sought, the Arbitrators 
were within their jurisdiction to refuse the adjournment. If the advocate 
or the lawyer was there properly instructed to appear for the client, the 
Arbitrators were in error, in my opinion, not to allow him to make sub- 
Missions on this aspect of the matter. It was, further, stated that 
there’ was previous representation by other advocates on record. That 
may be so.. But at that meeting there was nobody else claiming to repres 
sent the petitioner. Therefore, this procedure, which is normally followed 
specially in the Original Side of this Court and on which the Arbitrators 
sought to rely, in my opinion, was wholly unwarranted in the. arbitration 
proceedings and had resulted, in the facts and circumstances of the case, 
in the violation of the natural justice and denial of opportunity to repre- 
sent the case of the petitioner. ~ 

5. The second ground upon which this award was challenged, as 
I have mentioned before was, that Dilip Kumar Surojit and Associates, 
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Chartered Accountants had been appointed and upon the report of this 
body the Arbitrators had proceeded to make the impugned award. On this 
aspect, two different arguments were made. It was urged that the 
Arbitrators were in error in making the appointment without the consent 
or without the knowledge of the parties concerned. This contention I 
am unable to accept. In view of the terms of the order appointing the 
Arbitrators, which permitted them to appoint such auditor or take such 
assistance, as they considered necessary, I am of the opinion that it cannot 
be said that in appointing a body of Chartered Accountants to assist the 
Arbitrators in adjudicating the matter, the Arbitrators acted illegally or 
in violation of the principles of natural justice. It is further evident from 
the letters which are mentioned in the affidavit that the petitioner knew 
about this appointment. But the second aspect, on which the petitioner 
urged, was that even if the appointment was made without the consent of 
the party concerned or without the knowledge thereof of the party concer- 
ned, it was submitted that the report should have been made known to the 
parties before the Arbitrators accepted or proceeded to make their award 
on the basis of the report. This contention, in my opinion, must be 
accepted. The arbitrators were free, as I conceive the position, to rely 
on some report of a specialist or body who are competent to advise. But, 
before they do so, the Arbitrators in consonance with the principles of 
natural justice should give a copy of the report or at least a gist or sum- 
mary of that report to the parties concerned and allow them to make any 
submissions or suggestions or their comments on the report and there- 
after, the Arbitrators can proceed to make the award after taking into 
consideration the report or the suggestions or the submission of the parties, 
if they so choose to make. It is undisputed that no copy of the report 
was given and it is not in dispute that no gist of the report was made 
known to the parties concerned. If that is the position, then, in my 
opinion, the Arbitrators bad proceeded on a material which was not 
known to the parties and on proceeding in the manner, as they did, the 
Arbitrators committed an error in the -sense violating the principles of 


natural justice and therefore the award liable to be quashed on this 
ground. 


6. The third aspect of the attack on the award was, as I have indi- 
cated already, that the order of reference specifically directed the 
Arbitrators to take into consideration certain matters, viz. (a) the question 
of accounts, (b) goodwill and assets and (c) all withdrawals by the partners. 
The Arbitrators after setting out the facts and after noting the fact that 
they had got the assistance of M/s. Dilip Surojit & Associates and after 
going into the question of accounts, goodwill and assets they found that 
a sum of Rs. 153,472 81 was due and payable to the petitioner, the Arbi- 
trators awarded accordingly. It was urged that the Arbitrators had not taken 
into account the other aspect, viz. the withdrawals made by the partners. 
In considering the question of this nature, only jurisdiction that the Court 


1979 (2) CLJ] Mrs. F. M. Crossley v. Kashi Prasad Saraf 475 


possesses is to examine whether there is any error apparent on the face of 
the award.. Here, there is no legal proposition, as such. Here, however, 
there is a mention of the factors which were required to be considered 
by the Arbitrators and then in the concluding or. the awarding portion, 
there is a mention of the factors which the Arbitrators had taken into 
consideration. The Arbitrators were not obliged to state what factors 
the Arbitrators had taken into consideration. In my opinion, reading 
the award, as a whole, when the Arbitrators had in their mind the specific 
points on which the reference had been made, the non-mentioning of 
the factors of withdrawals in the awarding portion does not ex-facie 
establish that the Arbitrators had not taken that factor into consideration. 
If that is the position, then, in my opinion, it eannot be said that there 
is any error apparent on the face of the award. Afterall the award has 
to be read, asa whole. Ifthe Arbitrators had in their mind the factors 
which they were required to consider and if they did not specifically 
mention in the recital portion the other factors which they considered 
were due to inadvertence. - The recital portion makes it quite clear that 
though they had taken these factors into consideration they did not refer 
to those specific factors. The other view, in my opinion, would be really 
taking a technical view in reading the award of the Arbitrators. There- 
fore, I am unable to accept the contention urged on behalf of the petitioner 
that the award was bad for not considering all the matters referred to 
the Arbitrators for adjudication. The award would have been liable to 
be set aside for the reasons, I have already mentioned hereinbefore. 


7, But this does not solve the question in this application because 
in connection with this application the question of limitation has arisen. 
Now in-order to-appreciate this point, I have to refer to certain propo- 
sition of law. Under Article 119 of the First Schedule of the Limitation 
Act, 1963, two periods of limitation are provided. Under Clause (a) of 
Article 119, there is a period for filing in Court of the Award and the 
period is 30 days from the date of the service of the notice of making of 
the award. Under Clause (b) of Article 119, there is another period of 
limitation, that is, for making an application for setting aside the award 
or getting an award remitted for reconsideration and that period is 30 days 
‘ from the date of the service of the notice of the filing of the award. In this 
case, the award was made on the 18th July, 1978 and in the subsequent 
applications, appearing in the List where more or less the same facts are 
involved, the award was made on the 19th July, 1978. The parties had 
notice of the making of the award by the Arbitrators more or less at that 
time. The petitioner claims that the notice -for filing of the award was 
given from the Court under Section 14(2) of the Arbitration Act, 1940 
on the 26th March, 1979. This application for setting aside of the award 
was made on the 27th February, 1979. In this context two controversies 
were canvassed. On behalf of the respondent it was urged that the filing 
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of the award was bad and, as such, there was no award filed in Court 
firstly because the award was not stamped by the Arbitrators and secondly 
because the stamp, whoever has put in that stamp, was put in long after 
the expiry of the 30 days of the service of the notice for making of the 
award. Therefore, there was no award filed in Court which could be set 
aside. In order to appreciate this aspect it may be necessary to refer 
to certain section of the Arbitration Act, 1940. 
8. Section 14 of the Arbitration Act provides that : 

“(1) When the arbitrators or umpire have made their award, 
they shall siga it and shall give notice in writing to the parties of the 
making and signing thereof and of the amount of fees and charges 
payable in respect of the arbitration and award. f 


(2) The arbitrators or umpire shall, at the request or any party 
to the arbitration agreement or any person claiming under such party 
or if so directed by the Court and upon payment of the fees and charges 
due in respect of the arbitration and award cause the award ora 
signed copy of it, together with any depositions and documents which 
may have been taken and proved before them, to be filed in Court, 
and the Court shall thereupon give notice to the parties of the filing 
of the award. 

(3) Where the arbitrators or umpire state a special case under 
clause (b) of section 13, the Court, after giving notice to the parties 
and hearing them, shall pronounce its opinion thereon and such opinion 
shall be added to, and shall form part of, the award. 

9. - Section 17 deals with the passing of the judgment in terms of 
the award and is in the following terms :— 

“Where the Court sees no cause to remit the award or any of 
the matters referred to arbitration for reconsideration or to set aside 
the award, the court shall after time for making an application to set 

aside the award has expired, or such application having been made, after 
refusing it, proceed to pronounce judgment according to the award, 
and upon judgment so pronounced a decree shall follow, and no appeal 
shall lie from such decree except on the ground that it is in excess of, 
or not otherwise in accordance with, the award.” 

10. Section 30 deals with the setting aside of the award. I have 
set out the period of the limitation of the filing of the award, On 
behalf of the petitioner it was urged that an award could have by virtue 
of section 14 been filed only by the Arbitrators. In this case the Arbitra- 
tors had merely forwarded the award to this Court without stamping them 
or without-putting in the requisite stamps. The stamps were put in later 
on by the petitioner on the award. The petitioner had originally at one 
point of time given notice to the respondents that she would mention 
before this Court for obtaining direction, but there was no mention and 
no direction was in fact obtained. She had unilaterally put in the stamps. 


1979 (2) CLJ) Mrs. F. M. Crossley v. Kashi Prasad Saraf 477 


It was, therefore, urged on behalf of the respondents that there was no 
- proper filing because it was the ‘Arbitrators and Arbitrators alone ora 
party at the direction of tle Court could have put in the stamps and 
filed the award. In any event, it was urged that the stamps could not 
have been put in as in this case purported to have been done beyond 30 
days of the service of notice either on 18th or 19th July, 1978 of the 
making of the award by the Arbitrator. So far as this aspect of the 
matter is concerned, my attention was drawn to certaia decisions of this 
Court to which I shall presently iefer. 

1i. It appears that the stamps were put in on 25th November 1978. 
To complete the narration of events I must also note that it isthe case of 
the petitioner that the petitioner had no knowledge of the contents of the 
award and unless, according to the petitioner, the petitioner was aware of the 
contents of the award it was not possible for the petitioner to make any 
application for setting aside of the award on the ground of error apparent 
on the face of the award or any other ground. The petitioner, therefore. 
applied fora certified copy and the petitioner obtained such certified 
copy either on or about 19th January, 1979 but when the application 
was made has not been stated. The notice, however, issued by the 
Registrar of this Court of filing of the award was served on the 26th of 
March 1979 as I have already indicated before. 


42. In this case my attentioa was drawn to the decision in 
the case of (1) 1.G.H. Arif and others v. Bengal Silk Mills Ltd. 
and another reported in AIR 1949 Calcutta 350. Ther Mr. Justice 
S. R. Das, as the learned Chief Justice then was, held that the applicant 
through her attorneys issued a notice of motion on 22nd November, 
1944 intimating that an application for setting aside an award will be 
made on 29th November 1944. The award was filed in Court on 25th 
November 1944. On 23rd November 1944, however, counsel for 
the applicant filed an application for an interim injunction pending the 
application for setting aside the- award. It was held that the tak- 
ing out of the notice of motion was not the making of an application 
for setting aside the award but was a mere warning that an application 
would be made ona future date named: in the notice. It was, further, 
held that as the application for setting aside the award was actually filed 
after the filing of the award it could not be considered as premature. The 
application filed on 23rd November, 1944 not being for setting aside the 
award was not hit. On certain previous decisions reliance was placed. 
-In that case'as I have mentioned before an application for setting aside 
` an award was filed on 23rd November, 1944. The requisition for filing the 
award was also given on the same date but the award was filed on 25th 
November, 1944. It was objected that the application was not maintain- 
able as it was filed befare the filing of the award. “It was held that the 
delay in the court office should not prejudice the applicant and the award 
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could be directed to be filed nunc pro tunc and dated as on 23rd Novem- 
ber 1944, There the learned Judge had observed in answering the 
question at page 356 as. follows :— 


“The prayer to which I have referred and wile is set out in 
Clause (2) of the notice of motion raises a question as to the validity, 
effect or existance of the arbitration agreement and can therefore be 
sought for in an application to this Court where the award may be 
filed-even though the award had not been actually filed at the dato 
of the application for setting aside the award is to be deemed to have 
been made on 23rd November 1944, when the interim injunction was 
issued, must it be dismissed on the ground that the award had not been 
filed prior thereto although the award had, in fact, been filed two days 
latter on but before the disposal of the application? It is argued by 
the learned counsel for the respondent company, on the analogy 
of the principle that the causes of action ina suit .must be antecedent 
to the institution of the suit, that the cause.of action foran application 
to set aside the award must be antecedent to the making of the appli- 
cation and that there is no cause of action for setting aside an award 
until the award has been filed in Court. E do not agree that the 
filing of the award is any part of the cause of action for setting aside 

i theaward. The grounds for setting aside an award are set out in 
‘Section 30, Arbitration Act. As soon as the conditions there laid down 
are fulfilled, the cause-of action for setting aside the award 1s complete. 
ls the actual filing of the award in Court which has undoubtedly been 
_ held in the two decisions cited above, to be necessary for maintaining 
an application for setting aside the award to be also regarded as a 
condition precedent, the non-fulfilment of which cannot be cured by 
subsequent filing of the award ? Is ita condition precedent like leave 
under Clause 12, Letters Patent, which must be obtained before the 
institution of the suit or 18 1t a mere condition like leave to sue a 
receiver or leave under Order 2 Rule 2 or Order 2 Rule 4 which may 
be obtained at any time before judgment ? I do not see why the defect 
due to non-filing of the award at the date of the application cannot 
be-cured by the filing thereof before the disposal of the application.” 


13. This observation of Mr. Justice S.R. Das was considered in a- 
recent decision of this Court reported in AIR 1976 Cal. 291 by Mr. Justice 
Dipak Kumar Senin the case of (2) Federal Republic of Germany v. S. 
Dey & Associates and another. There on the 15th September, 1972 the. 
petitioner received a letter dated the 9th September 1972 from the res- 
pondent No. 2 stating that the respondent No. 2 had made an award as 
aforesaid and had filed the same with the Registrar, High Court, Original 
Side, Calcutta. But the learned Judge noted at page 293 tbat the award 
had only been transmitted to the office of the Registrar, High Court, 
Original Side, Calcutta and that the same had not yet been tiled. The 
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award was simply transmitted to the Registrar for assessment of necessary 
fees and stamps, and in the premises, this application was premature and 
liable to be rejected. The learned ‘Judge noted in that case, asin the 
instant case before me, that the Arbitrator had in fact forwarded the 
award to the Registrar of this Court. The award was produced 
to the Court for hearing. It was also apparent that the award had 
Mot been filed as of record as the Arbitrator did not forward along 
with the award any court fecs and stamp. But the learned Judge 
referred ‘to certain decisions of the Supreme Court and observation 
of Mr. Justice S. R. Das as I have mentioned before and observed at 
page 299, para 59 that the Arbitrator had sufficiently complied with 
Section 14 of the Arbitration Act, 1940 in forwarding the award to 
the Court and further ministerial -action necessary to have the said 
award filed in Court in a regular manner, may be done on behalf of 
the “Arbitrator by the petitioner with the leave of Court. Therefore, 
the learned Judge directed that the award be directed to be filed and 
as such set aside the award. Relying on the aforesaid observations 
it was reiterated before me on behalf of the petitioner that I should 
also treat. in this case, as indeed it was done in other cases when the 
- award ‘had been forwarded by the Arbitrator, but the stamp was 
put in by the parties later on though without leave of the Court, 
as to-be filed by the Arbitrator and treat ason record and proceed 
to deal with as such. The other view, it was contended, would 
be taking a very technical view of the matter, but I may respectfully 
point out in none of these judgments the limitation under Clause (a) 
of Article 119 of the Limitation Act was adverted to. If an award 
is now directed to be treated as filed then it must be considered from 
the date when the Court makes the order: Now, can the Court 
make the order without any sufficient cause and without any applica- 
tion under Section 5 of the Limitation Act for filing of the award 
-in Court beyond the time stipulated under Clause (a) of Article 119 
of the Limitation Act. This aspect of the matter, if I may say so 
with great respect, was .not adverted to in none of these decisions 
that was referred to as mentioned before. Therefore, here in this 
case as it wasinsisted and rightly so that 30 days had elapsed it was 
not possible even to treat the award to be directed as filed in 
Court as was done in other two’ cases pursuant to the order of the 
Court even though the petitioner at one point of time mentioned the 
matter did not obtain any direction to that effect. But having regard 
to the decisions referred to hereinbefore I would have hesitated to 
carry my point of doubt to the extent of dissent, and it is not 
necessary for mein this casein the view I have taken on the other 
aspect of the matter which I shall presently notice. 


14. Therefore, proceeding as if the award would be deemed to have 
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been filed when the parties had putin stamp or deemed to have filed the 


same pursuant to the order of the Court following the ratio of the decisions, - 


the question arises has the “application for setting aside had been made 
within the time stipulated under Clause (b} of Article 119 of the Limita- 
tion Act. In this case great reliance was naturally placed on behalf of 
the petitioner to the fact that the notice was given on 26th or 27th March 
1979 and, therefore, it is urged that no question of limitation arises. My 
attention was drawn to the decision reported in 20 ILR Allahabad 474 in 
the case of (3) Chatrabruj Das v. -Ganesh Ram, which stipulated that the 
notice was mandatory, also to the decision in the case of (4) Rangasami v. 
_ Muttusami, reported in ILR 1} Madras 144 inaid of the proposition that 
knowledge aliunde was not service but service of the notice was necessary 
and reliance was also placed for the same proposition on the decisions in- 
the case of (5) Kassim Ebrahim Salejt v. Johurmall Khemka, in 43 ILR 
Calcutta 447 at page 452, 456 and 458, (6) Gurditra Mal and Another v. 
Firm of Basantalal Pannalal & Others, reported ın AIR 1925 (Lahore) 
' 619. On behalf ofthe respondent my altention was drawn and great 
reliance was placed on the decision in the case of (7) Kumbha Mawji v. 
Dominion of India (Now the Union of India), reported in AIR 1953 sc 
313 where the Supreme Court has laid down that Section 14 (2) clearly 
implied that where the award or a signed copy thereof was in fact filed 
into Court by a party he should have the authority of the umpire for 
doing so. Where the awards were handed over by the umpire to the party, 
it could not be assumed that the mere handing over of the awards nece- 
ssarily implied the authority of the umpire to file the same into Court on 
his behalf. That authority had to be specifically alleged and proved. of 
course, the ratio of this decision is toa certain extent whittled down the 
facts and circumstances of this case, because in this case the Arbitrators 
themselves had forwarded the award to the Court. Therefore, there 1s no 
question of lack of authority on behalf of the Arbitrators in filing the 
award. On behalf of the respondents reliance was placed on the decision 
in the case of (8) Nilkanth1 Sidramappa Ningashetti v. Kashinath Somanna 
Ningasheft and others, reported in AIR 1962 SC 666 There the Supreme 
Court reiterated that according to Article 158 of the Limitation Act, the 
period of limitation for an application to set aside an award under the 
Arbitration Act, 1940, began to run from “the date of service of the 
notice of the filing of the award”. There was no ground to construe 
the expression “date of service of notice” to mean only a notice in writing 
- served in a formal manner. When the Legislature used the word ‘‘notice’”” 
it must be presumed to have borne in mind that it meant not only a formal 
i timation but also an informal one. Similarly, it must be deemed to have 
in mind.the fact that service of a notice would include constructive or 
i: formal notice. Now, relying on this decision it was contended before me 
that when a party himself as in this case before me had field the award as 
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they claim to have dois ind if that filing` could be considered to be proper 
filing of the award, then, it should’ at least be deemed to have notice of 
the filing of the award from that - date and even if that is considered to be 
the date of the filing of the award then even from that date the period of 
limitation had expired. ` 


15. On behalf of the petitioner it was, however, emphasised that 
was the case which was dealing with arbitration in a suit, where the 
parties were represented by lawyers. That was also a case where the 
Supreme Court limited its observation in that context in dealing with an 
arbitration in a suit. That would be apparent, according to the respondent, 
from the observations of the Supreme Court appearing at paragraphs 9, 
10 and 11 Of the judgment at pages 668-and 669 of the report. But it 
may be worthwhile to bear in mind the principles the Supreme Court reit- 
„erated and which, in my opinion,- the Division Bench of this Court corre- 
ctly appreciated, later on were as follows :— 


“Moreover, to construe the expression as ‘meaning only a 
written notice served formally on the party to be affected, will 
leave the door open to that party, even though with full know- 
ledge of the filing of the award he has taken part in the subsequent 
proceedings, to challenge the decree based upon the award at any time 
upon the ground that for want of a proper notice his right to object 
to the filing of the award had not even accrued.” 


16. On the other hand, on behalf of the petitioner great reliance 

‘was placed on the observation of .the Supreme Court in the case of (9) 
Dewan Singh v. Chambat Singh, AIR 1970 SC 967, where the Supreme 
Court held that a notice for filing of the award by the Court was given to 
the defendant and, therefore, the objection of the defendant was rejected 
on the ground of limitation. In this connection reliance was placed on the 
observation of the Supreme Court in paragraph 6 of the decision at page 
969. In this connection my attention was drawn to Articles 92, 95, 123, 
50 & 115 of the Limitation Act in order to emphasise that the Legislature 
intended the time to run only upon service of the notice and not from the 
date of knowledge, and therefore, significantly different expressions had 
been used in Article 119 Clause (b). in contradistinction to the other 
Articles, referred to hereinbefore. On behalf of the petitioner, reliance 

was placed on an earlier decision of Mr. Justice Bachawat in the case of 

(10) Ganesh Mill v. Keshoram, AIR 1952 Calcutta 10, where at paragraphs 

13, 8, 9 and 10 of the decision Mr. Justice Bachawat reiterated that for the 

purpose of time to run it was necessary to have the service of the notice 

and without service of the notice, mere knowledge was not sufficient. My 

attention was also drawn to Rule 14 of the Appendix XIV of the Rules of 

the High Court, Original Side, Calcutta: framed under section 44 of the 
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Arbitration Act, 1940, which stipulated that notice shall issue to the parties 
in the prescribed from. Notice in this case was issued intimating that the 
award was filed on the 26th March, 1979. The above decision of Mr. 

Justice Bachawat was considered by a Division Bench of this Court and 
was reversed, not on this point but on another point, namely, how to effect 
service by affixation. But it is significant to note what the Division Bench 
observed on the decision of the Supreme Court about the knowledge of the 
service. Inthe case of (11) Chaturbhuj v. Clive Mills Co., AIR 1964 
Calcutta 241 at pages 240 and 241 the Division Bench referred to the case 
of Nilkantha Sidramappa v. Kashinath Somanna (Supra) and observed as 
follows :— , 


“Before concluding I must-refer to a Supreme Court decision which 
has been cited before us Nilkantha Sidramappa v. Kashinath Somanna, 
AIR 1962 SC 666. In that case, a suit for partition had been filed - 
in Court and was referred to arbitration by consent of the parties. 
The arbitrators made an award and on August 24, 1949 the Civil Judge 
ordered that the award be filed. No notice in writing was issued by 
the Court to the appellant or his guardian intimating that the award 
had been filed in Court. What happened was, however, that the Court 
in the presence of the pleaders of the parties mentioned the fact that the 
award had been filed and the matter was adjourned for objections to be 
filed. It was held by the Supreme Court that where there was an arbi- 
tration through Court there was no provision for giving written notice 
of the filing of the award. It was sufficient to give verbal notice and 

' therefore, the question of service of such a notice did not arise. In the 
present case, however, the arbitration was not through Court. There- 

” fore, it does not throw much light on the problem which bas arisen 
in this, case, save and except that it is noteworthy that one of the reasons 
whieh weighed with their Lordships was that the party complaining 
of non-service had knowledge of the filing of the award and had taken 
part in the subsequent proceedings and yet attempted to challenge the 
same. The challenge was not allowed. This only shows that in such 
a case technicalities should be avoided.” 


17. The Division Bench, in my opinion, rightly pointed out that the 
whole basis of the decision of the Supreme Court was that the technica- 
lities should be avoided. In this case what the petitioner is contending 
is that though she herself had filed the award, she had the knowledge, yet 
because of Article 119(b) it should be deemed to have the service of the 
notice of the filing of award, only when the notice under Section 14(2) of 
the Arbitration Act, 1940 was issued by the Registrar. This, in my 
opinion, technicality to the utmost extreme because if a person himself 
files an award and then is allowed to say that his time will run from the 
notice of the filing of the award, it will be nothing but taking a highly 
technical view of the matter. This aspect, in my opinion, the Supreme 
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Court tried to avoid, though in a different context in the decision in the 
case of Nilkantha v. Kashinath referred to hereinbefore and which, if I 
may gay so with respect, has been correctly appreciated by the Division 
Bench in that Jight in the decision referred to hereinbefore. It was urged 
that the limitation should ‘be strictly construed because it acts aa curtail- 
ment,of the rights. ‘But the true policy behind the whole scheme of the 
Limitation Act is to expedite the matter and not to prolong the litigation. 
If such a technical view, specially in a matter of arbitration is taken, in my 
opinion, the whole purpose of the scheme of the Limitation Act would be 
frustrated. If that is the position, even though a strict view of the provi- 
sion ie taken, in my opinion, the party, who himself has filed the award 
could not be heard to say that he had no knowledge of the filing of the 
award and he had the -knowledge subseqently when“the formal notice was 
issued by the Registrar of this Court. The petitioner in this case 
contended that he had to apply for a certified copy and he obtained the 
cartified copy much latter, But he has not mentioned io the petition 
when he applied for the certified copy. A party cannot get extension 
of time for obtaining the certified copy by allowing tho period of 
limitation to expire. Though the plea of extending time unilatarally in 
that way is taken into account or considered,. even then this application 
is beyond time after obtaining the certified copy. In this view of the 
matter, I must hold that the application is barred by limitation. 

'-18. In the facts and circumstances of the case, the application fails 
and is, therefore dismissed. There will however, be no order as to costs. 


N. C. S.. 
[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Manoj Kumar Mukherji 
i Decision : April 11, 1979 
Sachindra Nath Bhanja Choudhury r ... Appellant 
Versus : 
Labangalata Sarkar & Ors. des Respondents* 


Malicious prosecution, Suit for damages— Essential Ingredients— 
Onus` on whom lies to prove reasonable and probable cause. 


Plaintiff ‘alleges that defendants Nos. 1 and 2 in conspiracy with 
defendant’ No. 4, set up defendant No. 3, a woman to lodge a complaint 
against him for indecent behaviour. Plaintiff was acquitted by the 
criminal court. He filed a suit against the defendants for damages for 
malicious prosecution. Trial Court dismissed the suit on the ground 
that the plaintiff could not prove malice. On appeal, the lower appellate 
court found that the <plaintiff could not prove that defandant No. 3 

*5. A. No. 1234 of 1971. 
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of 
1 


had no reasonable and probable cause for the prosecution. Plaintiff — 
then came up to High Court by second appeal. 

‘HELD: The finding of the criminal case is not conclusive upon 
this matter in the civil suit for damages for malicious prosecution and. 
that the onus of proof is upon the plaintiff that the prosecution was 


commenced without reasonable and probable cause. (Para 15) 
The plaintiff failed to discharge his burden about absence of 
reasonable and probable cause. ` _ (Para 16) 


According to the evidence, the plaintiff failed to prove that the 
Prosecution was actuated by malice. There is no controversy that the 
onus of proving malice was upon ‘the plaintiff. In view of the concurrent , 
findings of fact on that essential ingredient of an action on damages for 
malicious prosecution, this appeal is devoid of any merit. ` (Para 17).° 

Appeal is dismissed. ; d 


Cases referred to :— 


' (1) Nagendra Kumar v. Etwari Sahu, AIR 1958 Patna 329 
(2) Satdeo Prosad and Anr. y. Ram Narayan and Ors, AIR 1999 
Patna 102 
(3) Abrath y. North Eastern Railway Co. (1883) 11 QBD 440 
(4) Jogendra Gorababu and oe: v. Lingaraj Patra and Ors. AIR 
1970 Orissa 9] 
- (5) e Aegis Osta and Ors, y. Horsmull Marwarl, 19 Indian Cases, 
Page 2 
(6) Gunnesh Dutt Singh v. Mugneeram Chowdhüry, 17 WR 283 ~ 
(¥) Balvaddar and Anr. y. Badrisha & Anr, 43 CLJ 521 
(8) Surendra Nath Sahoo v. Bidhubhusan Panja, 48 CWN 12 
Rabin Mitra, Ramen Mitra and Ranjit Mitra .. «for appellant. 
Ananga Kumar Dhar ` A ie ... for respondents. 

The judgment of the Court was as follows :— 

This second appeal is-by the plaintiff and it arises out of a suit 
for damages for malicious prosecution. 

2. The plaintiff’s case~ is that the defendant Nos. 1 and 2, in conspi- 
racy with the defendant No. 4, set up the defendant No. 3 to lodge a false 
complaint before the Noapara Police Station to the effect that on May 11, 
1963 he (the plaintiff) had shown his private parts and had also abused her 
(the defendant No. 3) in filthy languages. On the basis of the said com- 
plaint a criminal proceeding was instituted which ultimately resulted in his 
acquittal. Due to the institution of the prosecution, the plaintiff was sus- 
pended from his service .with the Ichapore Rifle Factory and during the 
period of suspension he was allowed to draw only subsistence allowance at 
Rs. 102.50 P. per month. That apart, the plaintiff had to lose over-time . 
allowance and such loss was tentatively put at Rs. 200/-. The plaintiff 
had to defend himself. by engaging a lawyer and on that account also he 
had to incur expenses to the. extent of Rs.200/-. Inall, the plaintiff 
climed a sum of Rs. 500/- from the defendants as damages. ' 
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3. The defendants filed separate written statements in support 
of their respective defence. The defendant No.-1 stated that he did not 
know about the complaint lodged by the defendant No. 3.with the Police. 
Later on however he was examined by the Investigating Officer and was 
summoned: during trial to depose asa witness for the prosecution and 
deposed what he saw and knew. The defendant No. 2, in his written 
Statement, stated that he did not know anything about the incident. He 
emphatically denied that he ever entered into. any conspiracy with defen- 
daat No. 3 or anybody to falsely implicate the plaintiff. The defendant 
No. 3 stated that there was reasonable and probable cause for Jaunching 
the prosecution against the plaintiff and that the same was not malicious. 
She denied that the plaintiff suffered any loss and/or that he waa entitled 
to get any compensation. In his written statement the defendant No. 4 
stated that at the request of the defendant No. 3 he accompanied her to 
the Police Station when the defendant No. 3 lodged the first information 
report with the Police. The allegations of conspiracy were emphatically 
denied by him. 

4. For proper decision of the suit the learned Munsif formulated 
the following points, which were required to be proved by the plaintiff 
in all action for malicious prosecution .— 

(i) that he was prosecuted by the defendants, 
(ii) that the proceedings complained of terminated in his favour, 
(iii) that the prosecution was instituted against him without any 
reasonable and probable cause and, 
(iv) that the prosecution was actuated by malice. 

5. Ona trial on evidence the learned Munsif held that the plaintiff 
was prosecuted by the defendant No. 3 and not by the other defendants 
and that the proceedings complained of terminated in his favour. The 
learned Munsif further held that the prosecution was instituted against 
the plaintiff without any reasonable and probable cause. But as according 
to the learned Munsif, the plaintiff failed to discharge his onus of proving 
that the prosecution was actuated by malice, the suit was dismissed. 

6. On appeal the appellate court also formulated the self same 
points for decision and proceeded to discuss the evidence observing that 
the burden of proof lay on the plaintiff. It- concurred with the findings 
of the learned Munsif on the point-Nos. 1, 2 end 4 and further held, disa- 
_greeing with the finding of the learned Munsif that the plaintiff failed to 
prove that the defendant No. 3 had no reasonable and probable cause for 
the prosecution. Accordingly the appeal was dismiesed. 

7, Mr. Rabin Mitra, the learned Advocate appearing for the plain- 
tiff contended that the learned Judge wrongly placed the burden on the 
plaintiff to prove that there was no reasonable or probable cause for the 
prosecution and because of that erroneous approach the court arrived at a 
wrong conclusion. ~ According to Mr. Mitra, when the accusation against 


486 S. N. Bhanja Choudhury v. Labangalata Sarkar (t979 €2) CL) 


the plaintiff was in respect of an offence which the defendant No. 3 claimed 
to have seen him to commit and the trial ended in an acquittal on merits, 
the learned Judge should have drawn a presumption that there was no 
reasonable and probable cause for thé accusation and shifted the onus 
upon the defendant to rebut that presumption. Mr. Mitra submitted that 
asthe learned Judge has viewed the entire case froma wrong angle of 
vision, the appeal should be remanded back with necessary directions for 
rehearing. Mr. Ananga Kumar Dhar, the learned Advoeate appearing 
for the respondents,on the otherhand contended that the onus to prove that 
the defendant had no reasonable or probable cause for the prosecution 
was upon the plaintiff and the learned Judge has rightly placed the onus 
upon the plaintiff and dismissed the appeal. 

8. The point, therefore, that requires determination in this appeal 
is whether in an action for malicious prosecution the onus lies upon the 
plaintiff to prove that the prosecution was instituted against him without 
any reasonable and probable cause or the onus is upon the defendant to 
prove that he had reasonable and probable cause to institute the prose- 
cution. To decide the point it would be necessary to advert to the 
decisions referred to by parties in support of their respective contentions. 

9. Mr. Mitra firstly referred to the Division Bench decision of the 
Patna High Court in the case of (1) Nagendra Kumar v. Etwari Sahu, 
reported in AIR 1958 Patna 329.. In paragraph 168 of the judgment, 
delivered by Raj Kishore Prasad, J. the following principie was laid down :- 

“If a man acts on his own knowledge, and if he gives information 
of the commission of an offence committed in his presence, and, there- 
fore, the accusation against the plaintiff is in respect of an offence 
which the defendant claims to have seen him committing, and, the 
trial commenced on acquittal on the merits, the presumption will be 
pot only that the plaintiff was innocent, but also that there was no 
reasonable and probable cause. 

If, therefore, a man acts on his personal knowledge, then the fact 
that the complaint was a false one will raiso a presumption that there 
was absence of reasonable and probable cause, and, that malice existed, 
unless itis shown that his memory was defective, and, that there was 
some valid ground for misapprehension. 

Where, therefore, the charge is of such a nature as must be true 
or false to the knowledge of the defendant, then no question of ree- 
sonable and probable cause can arise. Firstly of the evidence by the 
prosecutor himself would go to show want of reasonable and probable 
cause and further go to show malice on the part of the prosecutor. 

The question of reasonable and probable cause would arise in 
those cases, where the truth or falsity of the charge depends upon 
the information which the prosecutor might have received from 
other persons.” 
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10. “Relying upon the above decision Mr. Mitra submitted, that in 
the instant case the defendant No. 3 gave information of all offence which 
‘was committed in her presence and as the trial which followed ended 
inan acquittal on merits the presumption will be not only that the 
* appellant was innocent but also that there was no reasonable and prob- 
able cause for instituting the prosecution. Mr. Mitra further contended, 
on the basis of the above judgmeat, that the charge in the instant case 
was of showing private parts by the plaintiff to the defendant No. 3 and 
therefore the charge was of sucha nature as must be true or false to the 
knowledge of the defendant and as the charge has failed, no question of 
reasonable or prebable cause could arise. According to Mr. Mitra, as 
the evidence of defendant No. 3 given during trial was not accepted by 
the Court, it must be held to be a false one and this fact by itself would 
go to show absence of reasonable and probable cause as also malice on the 
part of the defendant No. 3. 


11. Mr. Mitra next referred to ¢he case of (2) Satdeo Prosad and 
Anr. v. Ram Narayan and Ors, reported in AIR 1959 Patna, Page 102 
wherein Raj Kishore Prosad, J. sitting singly laid down the self same 
principle relying upon the earlier Division Bench judgment of the Patna 
High Court (supra) and also other earlier judgments of the Patna High 
Court, Oudh High Court and Allahabad High Court, as also the observa- 
tions of Bownell, J. in the case of (3) -Abrath v. North Eastern Railway 
Co, (1883) 11 QBD 440. Mr. Mitra also referred to the decision of the 
Orissa High Court in the case of (4) Jogendra Gorababu and Ors. v. Linga- 
raj Patra & Ors, reported in AIR 1970, Orissa, Page 91 which approved 
the judgment of the Patna High Court in the case of Satdeo Prosad (supra) 
with these words :— , 


. “Even in the decision reported in AIR 1962 Pat. 478, while pur- 
porting to dissent from the view expressed in AIR 1938 Pat. 529 
regarding the burden of proof, to prove absence of reasonable and 
probable cause in cases where the defendant purported to be an eye- 
witness to the alleged crime, it has been recognised that the fact 
that defendant purported to be an eye witness to the occurrence 
is a factual circumstance which should be taken into account in 
deciding whether plaintiff has discharged the burden of proof relating 
to the absence of reasonable and probable cause. 


Thus, though as a broad proposition it is well settled that in an 
action for malicious prosecution the onus to prove absence of reason- 
able and probable cause rests on the plnintiff, it is subject to an exce- 
ption and is qualified to this extent that in cases where the accusation 
against the. plaintiff purports to be in respect of an offence which the 
defendant claimed to have seen him commit and the trial ends in an 
acquittal on the merits, the presumption will be not only that plaintiff 
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was innocent, but also there was no reasonable ‘and probable cause 
for the accusation. With great respect we agree with this view in 
spite of the observations made in the Division Bench decision reported. 

in AIR 1962 Pat. 478.” . 
22. ‘AS against the above decisions referred to and relied upon by Mr. 
Mitra, Mr. Dhar drew my attention first to a Division Bench of this Court 
“in the case of (5) Sheik Mucht Osta and Ors y. Horsmull “Marwari, repor- 
ted in 19 Indian Cages, page 24.A similar argumentas to the onus of proof 
was raised ın that case and ıt was contended by the defendants, who were 
the appellants that the plaintiff-had fatled to discharge the burden which, 
undoubtedly, lay upon him to establish to the satisfaction of the Court 
that the prosecution was instituted maliciously and without reasonable 
and probable cause and on behalf of the respondents this view was cont- 
roverted. To give its reply to the contention so raised the Court decided 
first to consider the elements which must be established before the plaintiff 
can succeed in a suit for malicious prosecution. Their Lordships first 
referred to the case of Abrath v. North Eastern Railway Company (supra) 

which laid down the law on the subject in these terms :— 


“In an action for malicious prosecution, the plaintiff has to prove, 
first, that he was innocent and that his innocence was pronounced by: 
the tribunal before which the accusation was made; and, secondly, 
that there was a want of reasonable and probable cause for the pro- 
secution, or, as it may be otherwise stated, that the circumstances 
of the case were such as to be, inthe eyes of the Judge, inconsistent 
with the existence of reasonable and probable cause; and lastly, that- 
the proceedings of which he complains were initiated in a malicious 
spirit; that is from an indirect and- improper motive and not in ' 
furtherance of justice. All those three propositions, the plaintiff has 
to make out, and if any step 1s necessary to make out any one of those 
three propositions, the burden of making Boer that step rests upon 
the plaintiff.” : 

The accuracy of the first of those three Porasla formulated by Bowea’ 
I was doubted during hearing before Their Lordships and it was contended 
that it was not necessary for the plaintiff to establish that he was innocent 
but it was sufficient for the him to prove that his innocence was pro- 
-nounced by the Tribunal! before which the accusation was made and a 
decision of a Judicial Committee was relied in support thereof. The 
Court thereupon referred to the law on the subject as’ stated by Lord 
- Halsbury and a number of decisions, and approved of the decision of the 
Judicial Commttee in the case of (6) Gunnesh Dutt Singh v. Mugneeram 
Chouwdhry, 17 WR 283 which laid down the following propositions :— 

“What evidence does he give to rebut them? He puts in the 
decision of the Magistrate which was neither more nor less than this, 
that the case is not proved against him in the opinion of the Magistrate 


Ya 
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Their Lordships are of opinion that this decision was no evidence 
whatever against the defendants of the groundlessness of the prosecu- 
tion. To hold-that every person whom a Magistrate refuses to commit 
for trial is entitled to maintain an action for malicious prosecution 
on the bare proof (without more) of the dismissal of the charge might 
very injuriously affect the administration of Criminal law. It was in 
the power of the plaintiff himself to go into the witness box and give 
evidence of his .own innocence. He might have proved where he was 
and what he did at the time of the affray. He might have stated all 


the circumstances within his knowledge. But he declined to give 
evidence.” 


The Court then observed :— 


“It is clear, therefore, from the judgment of the Judicial Commi- 
ttee that in a case of this description, it is incumbent upon the plaintiff 
to prove his innocence, at léaat to justify the inference that the prosecut- 
ion was commenced without réasonable and probable cause; and in order 
to endble him to establish that position satisfactorily,he was in aubstance 
to prové that he was innocént. It has not béen suggested, and in 
view of the authorities which we shalt presently mention, it cannot 
be suggested, that the finding i in the criminal case is conclusive apan 
this inatter i the civil suit for damages for malicious prosecution.” 

“and after discussing thé evidence given in that case, ultimately concluded :— 


“But as the burden lies upon the plaintiff to prove that the pro- 
secution was commenced maliciously -and whithout reasonable and 
probable cause, the difficulty which we feel leads us to the conclusion 
that the plaintiff cannot succeed in this litigation. He has wholly 
failed to prove to our satisfaction by his own evidence and by the 
evidence of witnesses he has called that he was not present atthe scene 
of the riot as alleged by him and that the prosecution was commenced 
against him maliciously and without reasonable and probable cause.’ 


13. The next case cited by Mr. Dhar is that of (7) Balvdddar and 
Anr. v. Badrisha & Anr. reported in Volume 43, Calcutta Law Journal page 
521. In this case, though it was held by the Privy Council that it was not 
necessary for the plaintiff to prove that he was- innocent of the charges 
upon which he was tried and it was sufficient to prove that the proceedings 
complained of terminated in his favour if from their nature they were 
capable of so terminating so far onus of proof it was expressly laid down 
that the appellants must show that Badrisha (the defendant/respondent in 
that appeal) invented the whole story so far as it implicated the appellants. 
and tutored Raghunath and Teja (two witnesses examined by the Police) 
to say that it was a very heavy onus of proof and unless sustained 
the appeal was bound to fail. After discussing the evidences adduced 
by the appellants Theii Lordships held that the appellants failed to dis- 
chiiige the heavy onus laid upon them. 
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14. The last case cited by Mr. Dhar is that of (8) Surendra Nath 
Sahoo v. Bidhubhusan Panja reported in 48 C.W.N. Page 12. In this deci- 
sion Khundkar, J. discussed the earlier cases on the subject including 
Abrath v. North Eastern Railway Co., as also that of Balbahadur Singh 
v. Badrisha (supra) and held that the proposition that in action for 
malicious prosecution the onus of establishing absence of reasonable and 
probable cause to justify the defendants in launching the prosecution lies, 
in the first instance, on the plaintiff is well settled but the onus was not 
however a stationary one and when the plaintiff has given such evidence as 
if not answered would entitle him to succeed, the burden of proof is shifted 
to the defendant. 


15. In view of the above decisions of-our High Court and of the 
Privy Council, I regret my inability to rely upon the views of the Patna 
High Court and the Orissa High Court that from an acquittal on merits in 
a case in which the defendant claimed to have seen commission of the 
offence, a presumption of absence of reasonable and probable cause 1s to 
be drawn. Inthe case of Muchiosta (supra) it has specifically been laid 
down that the finding of the Criminal case is not conclusive upon this 
matter in the Civil suit for damages for malicious prosecution and that the 
onus of proof was upon the plaintiff that the prosecution was commenced 
without reasonable and probable cause. The Privy Council has also in the 
cases discussed laid down that it was a heavy onus upon ths plaintiff to 
prove that the prosecution was lodged without just and reasonable cause. 
The judgment in the case of Surendra Nath Sahoo (supra) also lays down 
the self same principle and only qualifies the principle by-laying down that 
if the plaintiff has discharged the initial burden by giving such evidence as 
if not answered, would entitle him to succeed the burden shifts to esta- 
blish the contrary. 


16. Inthe instant case the learned Lower Appellate Court relying 
upon the principle laid down in Surendra Nath Sahoo (Supra) discussed the 
evidence on reeord to ascertain whether the plaintiff had been able to 
discharge his burden and pointed out that the evidence of the sole witness 
on behalf of the plaintiff, namely, the plaintiff himself while discharging 
this burden had only stated that the allegations were false. The learned 
Judge next took up for consideration the points raised on behalf of the 
plaintiff that the contradictions in evidence of the defendant’s witnesses- 
showed absence of reasonable and probable cause and held on discussion 
of those contradictions that it did not make any difference nor did it lead 
to the inference that the accusation was without reasonable and probable 
cause. In that view of the matter, the learned ‘Judge rightly pointed out 
that the plaintiff failed to dievka rge his burden about absence of reasonable 
and probable cause. 


17. Then again, both the lower Courts below upon which the duty res- 
ted of investigating and deciding questions of fact, came to the conclusion 
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on discussions of the evidence that the plaintiff failed to prove that 
the prosecution was actuated by malice: There is no controversy that the 
onus of proving.malice was upon the plaintiff. In view of the concurrent 
findings of fact on this essential ingredient of an action for malicious 
prosecution, this appeal is devoid of any merit. 

48. On the conclusions as above, this appeal fails and the same is 
hereby dismissed with costs. ‘ 


z P. R. 
[ CIVIL REVISIONAL-JURISDICTION ] 
Before Mr. Justice Daires Chandra Chakravorti 
Decision: November 2, 1979 
Nirendra Nath Sadha oe .. Petitioner 
; Versus 
Lal Mohan Mullick ... Opposite party ° 


Code of Civil Procedure, Sec. 115— Has ‘Court’ 8 pone to order repairs 
to the demised premises. 

West Bengal Premises Tenancy Act 1956, sec. 34—Rent Controller 
may direct landlord to effect repairs. 

Transfer of Property Act, 1888, Sec. 108 (f) — Where landlord is bound 
to make repairs in terms of agreement. 

Tenant made an application under sec. 115 of the Code of Civil 
Procedure, requiring the landlord to effect certain repairs, where upon 
the learned Munsif passed an order in favour of the tenant. The land- 
lord moved the High Court challenging the said order and contended that 
the tenant wanting to get the premises repaired could only apply under 
sec. 34 of the West Bengal Premises Tenancy Act 1956 to the Rent Con- 
troller for necessary repairs and that Civil Court could not grant any relief 
in this regard. The tenant contended that the cracks in the wall and the 
roof resulted from the demolition of the upper storey by the landlord. 

HELD: Inthe present case the tenant is not asking for such repairs 
as were necessitated by the reasonable wear and tear and user of the 
demised premises. Here the tenant is asking for repair to be effected so 
that the tenant may not suffer from the damage caused to the premises by 
an act of. the landlord himself, i. e., the act of demolishing the upper storey. 
The learned Munsif found that there were cracks on the roof and the front 
wall, In the circumstances there i no reason for interference with the tmpu- 

“gned order. : ...(Para 2) 

Case referred to :— 

(1) Loken Bose y. Sri. Anima Dey, AIR 1977 Cal, 318 
Tarun Chatterjee and Bijon Majumdar - ...for petitioner 
Anil Kumar, Bhandari = jer opposite party 
* C. R. No. 3196 of 1978 ° i 
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The judgment of the Court was as follows :— 


This rule is directed against the order no. 31, dated August 21st 1978 
whereby the Ld. Mursif while disposing of application made on behalf of 
O.P. under section 151 of the Code of Civil Procedure required plaintiff 
petitioner herein to effect certain repairs by August 29, 1978. 


2. Mr. Tarun Chatterjee, the Ld. Advocate appearing in support 
of the rule, contends that the impugned order is bad inas much asit was 
made by the Ld. Munsif in exercise of jurisdiction which is not vested 
in him by law. What Mr. Chatterjee means to say that if the tenant 
wants to repair to be effected in the suit premises he was to avail himself 
of the remedy afforded to him by the provisions of section 34 of the West 
Bengal Premises Tenancy Act, 1956 It is well settled that under the 
general law, in the absence of any agreement, the Landlord would not be 
bound to effectany repair but under section 34 of the West Bengal 
Premises Tenancy Act, 1956 even if in cases where the conditions of tenancy 
do not include any provision for repairs the Rent Controller may require 
the Landlord to effect repairs if he considers such repairs to be essential. A 
detail procedure has been laid down in section 34 for thé making or 
disposal of applications made by tenant asking for orders of the Rent 
Controller requiring the Landlord to effect repairs. Thus the special 
law asembodied in section 34 of the West Bengal Premises Tenancy 
Act, 1956 creates a right in favour of the tenant which was not available 
to him under the general law. In uch circumstances the procedure laid 
down in the said Section 34 has to be followed and the tenant cannot 
ask the Civil Court to grant him relief in this regatd. Mr. Chatterjee 
appearing for the petitioner fairly draws my attention toa decision of 
this Court in (1) Loken Bose v. Smt, Anima Dey & Others, reported in 
AIR 1977, Calcutta, Page 318 which according to Mr. Chatterjee may 
be relied upon by the Ld: lawyer appearing for the Opposite Party in 
supporting the impugned order. In that case ina suit for an ejectment 
a prayer was made in temporary mandatory injunction for restoration of 
essential services. Such a prayer was disallowed by the Court of first 
instance ahd the Court found that’ the tenant was entitled to ask for the 
restoration of essential services such as restoratidn of the water supply. If 
the tenant was from the inception of his tenancy entitled to-such essential 
supplies as for instance supply of tap water the Court would be required 
to grant him prayer for mandatory injunction and the Landlord may be 
required to restore the essential supply for such a supply is to be regarded 
as comprehended within the conditions of tenancy. But when under the 
general law the tenant is not entitled to require Landlord to effect repairs 
the Civil Court would be going beyond its jurisdiction to grant such 
prayer in exercise of its power under Section 151 of the Code of Civil 
Procedure. Section 108(f) of the Transfer of Property Act provides that 
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if the lessor neglects to make within a reasonable time after notice any 
repair which he is bound to make to the property the Lessee may make 
the same himself and deduct the expenses of such repairs with interest from 
the rent, or otherwise recover from the Lessor. This provision obviously 
applies to cases where the Landlord is bound to make the repairs and 
that may be so only in cases whereby the terms of the lease Landlord 
undertakes to effect repairs. Inthe present case admittedly there is no 
agreement between the parties whereby the Landlord is required to effect 
repairs. Inthe circumstances I agree with Mr. Chatterjee so far as the 
question of law raised by him is concerned but in the facts and circumst- 
ances of the present case I find no reason to interfere with the impugned 
order. In the present case the specific case of the tenant opp. party is that 
the cracks in the wall and the roof in question resulted from the demoli- 
tion of the upper-storey and that such demolition was effected during the 
subsistance of the interim order of the injunction restraining the Land- 
lord from demolishing the upper-storey in the objection petition filed on 
behalf of the Landlord there is no specific denial of fact that such demo- 
lishing was effected at a time when the Courts order restraining him from 
demolishing the upper-storey was subsisting. In the present case there- 
fore the tenant is not asking for such repairs as were necessitated by the 
reasonable wear and tear and user of the premises in question. Here the 
tenant is asking for repair to be effected so that the tenant may not suffer 
from the damage caused to the suit premises by an act of the Landlord 
himself, i. e., the act of demolishing upper-storey. The Ld. Munsif found 
that there were cracks on the roof and at the top of the entrance of the 
suit premises. The Ld. Munsif relied upon the report of the Cmmissioner 
who found cracks at the top of the door of the front wall of the suit 
premises. In the circumstances as already stated by me I find no reason 
to interfere with the impugned order. Butin view of the fact that the 
Landlord has sued the tenant for eviction on the ground of building and 
re-building as also on the ground of requirement of the suit premises 
for his own use and occupation I consider it proper the expenditure to be 
incurred for the purpoes of effecting the repairs asked for ought not to 
exceed the amount of one year’s rent payable for the suit premises. The 
Ld. Munsif is to expedite the hearing of the suit. 

3. Inthe circumstances the rule is discharged and the impugned 
order 18 affirmed subject to the condition regarding the maximum amount 
to be spent referred to above. 

4. The Landlord may effect such repairs within a fortnight from 
day failing which the tenant will be at liberty to effect the repairs subject 
to the condition that the cost of repairs shall not exceed one year’s rent, 

Records be sent down as early as possible. 


S P. M. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Manash Nath Roy 
Decision : November 22, 1979 
Hazi Mahamad Tafihuddin Sarkar & Ors. , ... Petitioners 
Versus 

State of West Bengal & Ors. ... Respondents* 

Constitution of India, Arts, 12,25,154, 226— Circumstances when writs 
of Quo warranto, Mandamus and certiorari may be issued. Recognition and 
Derecognition of a Madrasha by West Bengal Madrasha Education Board 
whether invalid and without jurisdiction. 

Petitioners are members of the Managing Committee of a Madrasha. 
They applied to the West Bengal Madrasha Edncation Board in 1971 for 
recognition. In February 1973, Inspector of Madrasha held inspection and 
recommended its recognition. District Advisory Committe of the Secon- 
dary Education also reeommended its recognition. The said Board was 
reconstituted by a Resolution passed by the Government of West Bengal 
whereby recognition and derecognition of Madrashas have been vested 
with the said Board as reconstituted. The reconstituted Board by a 
proceeding on. 18.12.75 did not give recegnition to tbe petitioners 
Madrasha but recognised another Madrasha instead. Petitioners challerge 
the resolution reconstituting the West Bengal Madrasha Education Board 
as void, unauthorised, improper and irregular and contrary to Art. 154 of 
the Constitution of India. Petitioners also challenge the proceeding of the 
reconstituted Board whereby their Madrasha was not recognised and 
another Madrasha was given recognition. Petitioners moved the High 
Court for issue of writs of Mandamus, Quo Warranto and certiorari. 

HELD: In the instant case the Board ts not a statutory boby and 
not an authority under Art. 12 of the Constitution of India. < 

The executive power under Art. 154 of the Constitution could not have 
been delegated or vested to the said Board, as directed to be constituted. 
Thus the constitution of the said Board was invalid and unauthorised and as 
a consequence thereof the recognition of the other Madrasha was also void 
improper and without jurisdiction and as such, the members of the Managing 
Committee of the same could not claim to have the right or authority to 
hold thetr office. This also applies in respect of the members of constituents 
of the said Board. . (Para 11) 

The first and foremost criterion for the issue of a writ of Quo Warranto 
should be that the office must be publio. A proceeding for Quo Warranio 
will not be in respect of ‘office of a private charitable instituiion or of a 
private association and the test of a public office is whether the duties of the 

` office are public in nature. The office must be substantive in character 

and must be created by statute or by constitution ttself. So, neither the 
statutory nor constitutional character being satisfied in the instant case so 


*C. R. No. 724 (w) of 1976. 
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Jar the offices of respondent Nos. 4, or 7 or 18(a), petitioners are not entitled 
to the issue of a writ of Quo Warranto. . (Para 16} 

In view of the character of entitlement and more parietal when the 
petitioners have a legal right to the performance of duty or obligation by the 
authority concerned in terms of Art. 154 which has not been duly discharged 
in the formation of the said Board or delegation of powers to the same, the 
same being neither a statutory boby or authority under the Constitution of 
India, the petitioner can claim the issue of a Mandamus, requiring the 
notifications as impeached, not to be given effect to. Petitioner's prayer 
for Mandamus succeeds, ...{ Para 17) 

In the facts of the case, prayer for a writ of certiorari cannot be 
granted. - .. (Para 18) 

The Rule is made absolute only in respect of prayer for a -writ of 
Mandamus. 5 ...(Para 19) 


Cases referred to :— 


T f1) Inre,: S.K. Kasad Ali and others, 1915 CHN 356 
(2) Electricity Board, Rajasthan v. Mohonial and others, AJR 1967 
SC 1857 
(3) Sukhdeb Singh v. Bhagat, 1975 (1) scc 420 
(4) Gullapally Nageswar Rao and others v. Andhra Pradesh State 
Road Transport Corporation and anr, AIR 1959 SC 308 
(5) State of U.P. v. Baburam, (1961)2 SCR 679 
(6) Javentilal v. Rana, AIR 1964 SC 648 
(7) Ramjawaiji v. State of Punjab, (1956) 2 SCR 225 
(8) Bhagawan Das v. The King, AIR 1959 PC 263 
(9) T.M. Lall v. Secretary of State, AIR 1944 Lahore 240 
(10) Lajpat Rai Mago v. Governor of Harayana and Ors, AIR 1971 
P&H 113 . 
(1!) Hamid Hasan Nomani v. Banwarial Roy and others, AIR 1947 
PC 90° 
(12) University of Mysore y. Gobinda Rao, AIR 1965 SC 491 
(13) Statesman Private Ltd. y. H.R. Deb, AIR 1968 SC 1495 
{14) Bhaimlal Ghunilal v. State of Bombay, AIR 1954 Bom. 116 
(15) Lalit Mohan Das v. Biswanath Ghosh and Ors, AIR 1952 Cal. 868 
(16) Sashi Bhusan Ray vy. Promathanath Bandopadhaya and Ors, 
-70 CWN 892 : 
(17) Amarendo Chandra Aich v. Narendra Kr. Basu and ors, 56 CWN 
449 
(18) Shyabudinsab Mohidinsate Akki v. Gadag Belgeri Municipal 
Borough and Ors, AIR 1975 SC 314 
_ Arun Kumar Motilal, Dipankar Chakraborty and ii 
Samir Kumar Sen ...For Petitioners 
No one ae a Jes .. For Respondents - 
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The judgment ofthe Court was as follows :— 


This Rule was obtained without any interim order on the 28th 
Januaty, 1976 and even though the same was made ready as tTegards 
service on 26th May, 1977, there has neither been any opposition by the 
Respondents nor any appearance entered by or on their behalf. 

2. The Rule is directed against two orders in Annexure-D and 
G. The order in Annexure-D 1s dated 2nd February, 1973 and is 
a resolution reconstituting the West Bengal Madrasha Education 
Board (hereinafter referred to as the said Board) and the order in 
Annexure-G is a proceeding of the said Board dated 18th December, 1975, 
whereby they have not recognized the Dwiporpar Sifatullah Senior 
Madrasha (hereinafter referred to as the said Madrasha), of which the 
petitioner Nos. 1,2 and 3 are the President, Vice President and the 
Secretary and petitioner Nos. 4 to 11 are the members of the Managing 
Committee. s 

3. It is the case of the petitioners that they are members of the 
Managing Committee of the said Madrasha, which was established for the 
purpose of teaching and training boys and girls of the locality, within the 
sub-division of Tufangang, District-Coochbehar in Islamic culture and 
religion. They have stated that the said Madrasha was started long ago 
purely on private initiative of the local Muslims and the land on which 
the said Madrasha is situate belongs to the said Madrasha and that apart, 
the said Madrasha has other lands, obtained through bonofide gifts and 
donations. 

4. It has been stated that Madrasha education in Bengal, isa very 
old system and the Calcutta Madrasha, which is one of the oldest institu- ` 
tions for imparting education in Arabic, Persian and other languages as 
well as for training students in Islamic culture and religion in general, was 
started in or about the year 1780 and the same is continuing even now with 
its high tradition and heritage. The petitioners have stated that before 
the partition of Bengal, a Board known as Board of Centra] Examinations, 
Bengal was entrusted with the functions of the holding, controlling, regula- 
ting and guiding of the examinations, held in the languages as mentioned 
above and for providing the curriculum and standard therefor. It has also 
been stated that different Madrashas functioning at relevant time, were 
required and obliged to abide by the terms of the Central Board as men- 
tioned above. 

5. It is the case of the petitioners that after partition of Bengal, in 
or about 1948, for the purposes as aforesaid, West Bengal Madrasha 
Education Board was set up at Hooghly Madrasba in the District of 


Hooghly and subsequently, the office of the same was transferred to Calcutta 
and thereafter, the Board as mentioned above was constituted and re- 


constituted from time to time by resolutions or orders passed to that 
effect and adopted by the Government of West Bengal. It appears from 
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the statements in the petition that there are three types of Madrasha viz., 
High Madrasha, Junior Madrasha and Senior Madrasha. These Madrashas, 
according to the petitioners, came within the domain of the West Bengal 
Madrasha Education Board and the said Madrasha, of which they ure 
members, is a traditional Madrasha and therein the students are tought 
upto Alim standards, which is equivalent to School Final or Matriculation 
Examination. It appears that after Alim, in order to qualify further in 
Islamic languages and culture, -one has to get through Fazıl Kxamivation, 
which is. equivalent to Graduation and still after that, one may further 
qualify himself by getting through the F.M. Examination which ıs equiva- 
lent to Masters Degree. : 

6. The petitioners have stated that in 1975 special permission was 
given by the West Bengal Madrasha Education Board to thesaid Madrasha 
for the purpose of sending up candidates for Alim Examination, held in 
1975. Similarly, necessary permission was granted forthe year 1976. It 
is the case of the petitioners that the success in such examinations by the 
candidate as sent by the said Board, was of considerable nature. 


7. The petitioners have stated that in or about 1971, the said 
Madrasha applied to the said Board for necessary recognization and 
thereafter, on or about 27th February, 1973, the Assistant Registrar-cum- 
Inspector of Madrasha held an inspection of the same and submitted his 
report. It has been stated that by the said report, the case of the said 
Madrasha, for recognition, was ‘highly recommended and therein it has 
also been recorded that the said Madrasha was the only senior Madrasha 
in the sub-division of Tufangung, Coochbehar. It has been alleged that on 
17th December, 1973, ina meeting of the District Advisory Committee 
of Secondary Education, the Committee duly recommended the case of the 
said Madrasha, for recognition’ and by resolution dated 2nd February, 
1973, passed by the Government of West Bengal as in Annexure-D, the 
said Board was reconstituted and on the basis of such reconstitution, the 
power of the State Government inthe matter of Madrasha education in 
general and recognition or derecognition of Madrashas have been vested 
with the said Board as reconstituted. This reconstitution by the Govern- 
ment of West Bengal.has been claimed by the petitioners to be void, un- 
authorised, improper and irregular apart from being contrary to the 
provision under Article 154 of the Constitution of India. This apart, the 
petitioners have claimed that the resolution constituting the said Board, 
has also purported to make inroads in the’ petitioners’ right to propagate 
Islamic culture and religion through the said Madrasha and as such is also 
violative of Article 25 of the Constitution of India. According to peti- 
tioners, by a letter of 12th September, 1975, addressed to the Secretary of 
the said Board, they. duly followed up the matter of recognition of the 
said Madrasha. But unfortunately instead of granting such recognition, 
the same has been granted in favour of Krishnapur Balobari Seraji senior 
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Madrasha, of which the Respondent Nos. 9 to 29, are members of the 
Managing Committee. This senior Madrasha according to the petitioners, 
was originally a Maktab and overnight the same was transferred into a 
senior Madrasha, with the designed intention of getting or earning the 
necessary recognation from the said Board. The order of recognation 
which has been impeached, as mentioned above is in Annexure-G and the 
petitioners have claimed that even inspite of due representation by or from 
them, there has been no result and the. senior Madrasha as mentioned 
above, is carrying on its function on the basis of recognition as mentioned 
above, 


8. In the case of (1) In Re: S. K Kashad All and others, 1915 CHN 
356,a point aroso whether writ would he against the West Bengal 
Madrasha Education Board, on the basis of a challenge thrown by the 
Head Master of a junior Madrasha, on his termination of service, by 
resolution of the concerned Managing Committee. It was contended on 
behalf of the petitioners there, that the said Board was a public body, 
set up by the Government and since the same was entrusted with the 
under performance of certain “public duties, so the same was an authority 
Article 12 of the Constitution of India. On the basis of the arguments 
as advanced and on consideration of the determinations in the case of 
(2) Electricity Board, Rajasthan v. Mahanlal and Others, AIR 1967, SC 
1857 and views as expressed therein as.followed in the case of (3) Sukhdeb 
Singh v. Bhagat, 1975 (1) SCC 421, it has been observed that Madrasha 
Education Board, the reconstitution of which was directed in accordance 
with the resolution dated 2nd February, 1973, cannot, under any 
circumstances, be termed as State under Article 12 of the Constitution 
of India. It has also been held in that case that it is not proper to hold 
that the said Board isa statutory body because in Rule7 of the Rules 
for Management of Recognised Non Goverament Institution 
(aided and non aided) 1969, it has been provided that the members 
‘of the Teaching Staff of Madrasha, shall elect two members from 
amongst them to the committee of the Management of the Mad- 
rasha. In view of these determinations and since it is now the law 
that no writ would go or lie against such Board or a Madrasha. Mr. 
Motilal;- appearing in support of the Rule, restricted his arguments 
basing on the provisions of Article 154 of the Constitution of India. It 
was contended by him that if the reconstitution of the said Board as made 
was not possible or permissible, then the order in Annexure D cannot be 
sustained and subsequently the order of recognation of the above mentioned 
senior Madrasha as mentioned in Annexure-G, was improper and on that 
basis the Respondent Nos. 7 to 18 (a) viz., the members of the Managing 
Committee of the concerned senior Madrasha and so also the said Board, 
would not be entitled to hold their offices According to him the holding 
of the offices by the above mentioned. Respondents being thus would be 
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without any authority and they should be removed by the issue of 
writ of quo warranto. : 

‘9, It was contended by Mr. Matilal, that the. power to have the 
Madrasha education administered, at all material times, lay with the 
Government of West Bengal and such power being executive functions 
could not be delegated toa private body asin the instant case, under 
Article 154, which deals with the executive powers of the State. The 
expression executive power” would include quasi judicial powers vested 
in the State Government, by statute. So the delegation made to the said 
Board by the State Government, in terms of the observations in the case 
of (4) Gullapally Nageswar Rao and others vy. Andhra Pradesh State Road 
Transport Corporation and another, AIR 1959 SC 308. was improper and 
such power could not be exercised by some other subordinates to the 
Governor and such steps if taken would be unconstitutional. It is also 
true that no executive power of the Governor cannot be so exercised, as 
observed in the case of (5) State of U.P. v. Babu Ram, (1961) 2 SCR 679, 
to override the provisions of the Constitution and when the executive 
power is conferred upon another officer or authority by a statute, the 
source of such power is entirely statutory and must be exercised strictly 
in conformity with the conditions and limitations imposed by the statute. 
Such executive power, under Article 154 (2), may be conferred by law, on 
authorities other than the Governor and furthermore such executive 
power is the residuary power of the State, which means the Governor 
of the State, and excludes the judicial and legislative powers. It appears 
that a Government order passed in the exercise of executive power cannot 
be equated to a statutory enactment and hence, a Mandamus cannot go 
for the enforcement of a public duty imposed by a Government Notifica- 
tion or Order passed in the executive capacity of the Government. Ina 
determination by the Andhra Pradesh High Court in ILR (1979) AP 
1080, it has been specifically observed that ‘‘Thus the executive power to- 
day consist of not only administrative power i.e., the execution of the laws 
and the administration of the Government, but also consist of legislative 
and Judicial power within of course the limited field. In addition to the 
above, social and economic functions have also entered into the lists What 
must follow is that executive functions are incapable of comprehensive 
definition for they are merely the residue of the functions of Government 
after legislative and judicial functions have been taken away. It 
comprises both the determination of policy as well as carrying into execu- 
tion. “Itisalso true that exhaustive definition of “executive power” is 
not possible and ordinarily, as observed in the case of (7) Javentilal v. 
Rana, A.I.R. 1964 S.C. 648, the executive power connotes the residue of 
Governmental functions are taken away, subject of course, as observed in 
the case of (8) Ram Jawaiji v. State of Punjab (1956) 2 S.C.R. 225, to the 
Constitution or of any law. The executive function comprises, as 
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mentioned 1n the above mentioned Punjab case, both the determination of 
the policy as well as carrying it into execution, the initiation of legislative 
the maintenance of ordei, the formation of social and economic 
welfare and the carrying on or supervision of the general adminis 
tration of the States. 

40. Article 154 corresponds to section 49 of the Government 
of India Act, 1935, and under that Act, it has been held in the 
case of (9) Bhagwan Das v. The King, A. I. R. 1959 P. C. 263, 
that it is a part of the executive authority of the province to make 
appointments to the post of Public Prosecutor and the executive 
authority of the province being vested by section 49 of the Gover- - 
nment of India Act, in the Governor, he is entitled to appoint the 
Advocate General: A public Prosecutor under section 492 of 
the Criminal Procedure Code and in the case of (10) J. M. Lall v. 
Secretary of State A. I. R. 1944 Labore 240, it has earlier been 
observed that the field of action of a province would include con- 
trol and officers serving in the province even through any of such 
officers might belong to the Indian Civil Service, The above prin- 
ciples, in'my view, would also apply to the interpretation of execu- 
tive power under Article 154. The power to constitute or re-consti- 
tute District, Taluks or Villages, for the purposes of administration 
have been found in the Andhra Pradesh Case as mentioned above, 
to be executive power and so also the functions performed by the 
Governor, in the matter of trade or business, intended to be carried 
on by the State Government, as observed in the case of (11) Lajpat 
Rai Mago v. Governor of Harayana and others, A. I. R. 1971 P & 
H 113, under a State owned Corporation. In terms of Ram Jawavis 
case, in the exercise of its executive power, therefore, a Government 
may do any act provided, (1) the same is not an act assigned by 
the Constitution to any other authority or body such as the Legisla- 
tive or the Judiciary or the Public Service Commission, (2) the same 
does not encroach upon or otherwise infringe the legal rights of an 
individual. 

11. In terms of the determinations in S. K. Kasad Alias case 
(Supra), the said Board is not a statutory body and not an authority 
under Article 12 of the Constitution of~ India. To me also it 
appears to be so and in fact no contrary view is possible, as there 
is no evidence establishing the character of the said Board other- 
wise. So, in view of the arguments as advanced by Mr. Motilal 
and following the principles as enuntiated by the decisions as men- 
tioned above, there ia no other way out, but to hold that the 
executive power under Article 154 could not have been delegated or 
vested to the said Board, as directed to be constituted. Thus, the 
constitution of the said Board, was invalid and unauthorised and as 
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a consequence -thereof the. recognition of the said senior Madrasha, 
was also void, improper and without jurisdiction and as such, the 
members of the managing committee of the same could not claim 
- to have the right or authority to hold their offices. This view 
also applies in respect of the members of constituents of the said 
Board, But, the position of course, would have been different, if 
the said- Board was a statutory body or could’ be brought within 
the exceptions as mentioned above. j R 

12. It should be noted that the said Board as constituted in 
February, 1973 and this Rule was obtained on 20th January, 1976 
and on being asked about the- delay, Mr. Matilal submitted that 
since the petitioners were finally aggrieved by the ultimate grant of 
recognition to the said senior. Madrasha on 18th December, 1975, 
there has been no undue delay or any laches, Such explanation, in 
the absence of any counter statement, appears to be possible and 
appropriate. ; 

13. So, we shall bave to consider now and that too in view 
of the findings as above as to what should be the effective relief available to 
the petitioners. While deciding such point, the prayers in the petition 
and howfar they are available, will have to be considered. The 
petitioners have firstly prayed for the issue of a writ of certiorai 
for quashing the impugoed orders in Annexures. ‘D’ and ‘G’ as 
mentioned above. They have secondly, prayed for a mandare on the 
relevant authorities, who are Respondents in the Rule, to cancel, set 
aside, rescind or withdraw the ‘resolutions in those Anosexure and 
not to give effect to them and thirdly for the issue of a Writ of 
quo-watranto, removing Respondent Nos. 7 to 18 (a) and so also the 
“Respondent No. 4 from their offices. ` 
i 14. In terms of ‘the determinations in the case of (12) Hamid Hasan 
Nomani v. Banwarlal Roy and Others, A. J. R. 1947 P. C. 90, an 
information in the nature of quo warranto is the modern form of 
the obsolete writ of quo warranto, which lay against a peon, who 
claimed or usurped in office, franchise or liberty, to enquire by 
what authority he supported his claim, in order that the right to 
the office or franchise might be determined. It has also been ob- 
served: to be a ‘remedy to. try the Civil right to a publio office. 
‘In view of the determinations in the case of (13) University of 
Mysore v. Govinda Rao, A. I. R. 1965 S. C. 491, the procedure of 
quo warranto confers jurisdiction and authority on the judiciary to 
control executive action in the matter of making appointments to 
public offices against statutory provisions or statutes, it also protects 
a subject form being deprived of public office, to which he may 
shave a right. As observed in the case’ of (14) Statesman (p) Ltd. 
v.: H.R. Deb, A. I. R. 1968 S.C. 1495, the High Court in a proceeding 
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for quo raara should be allow in its pronouncement - unless, ere: 
is ‘a. case of infringement of law- 


15. A Writ of quo -warrantọ is not the same asa Writ of Certiorari, = Ba 


or ‘Prohibition or Mandamus and in a such a proceeding for quo walran- 


to,-it is not necessary” for the applicant to- -establish that he has-been pre- -` 


-judicially affected by. any “wrongful act of: public ` nature or that his fund- 


amental right is infringed’or that ‘he is denied any ‘egal right ¢ orthatany - 
legal duty is owed to him. ‘The ` scope of a proceeding for. quo warranto © 


is very limited and~it is only for the determination, whether the.appoint- 


ment. of the Respondent. is by a proper. authority and in accordance-with ; 
law, if there i is some express statutory provision. The High Court’s power `., 
of interference in a proceeding for quo warranto, is also- limited and it cannot... _. 


act as an “appellate authority. Quo warranto, in terms of the determination 


in the cage of (15) Bhaimlal Chunilal v. State of Bombay, AIR 1954 Bom. 


- 116, is a remedy given in law at the discretion of the Court. and | is not a+ 
proceeding or a writ of course: The High Court can in ‘a proceeding for — 


“quo quarranto, as observed in the case of (16) Lalit Mohan Das v. - Biswa- 


- nath Ghosh -and others, AIR 1952 Cal 868, Issue an order, not only. prohibit- _ 


„ing“ an officer.from. acting’ in -dn.office to” which he is not entitled, > but 


can also declare the’ Office to be. vacant. | As observed in Hamid Hasan’s 


case (supra) information in the nature- -of quo 5 wartanto is-in the nature of a °, 


civil proceedings. and- ‘such writ can ‘be issued. when a: post of. created under 
or. by. a statute or a public office, is: usurped wrongly, illegally or without. 
any authority. The tests of public office, as observed in the case of (17). 


.Sashi Bhusan Ray v..Pramatha Nath -Bandopadhaya and others, 70 CWN- is: 


. 892, are whether to the duties of office are of. public nature and whether” 


_ it isa substantive office under a statute. It has béen held and observed: 


in ‘the case.of (18) Amarendra Chandra Aich y. Narendra. Kumar Basu & _- 


: others, 56 CWN 449, that a - -writ of quo Wwarranto will not be available 


in respect of an office ‘of private nature. 


ar 


_. 16. “Thus, in terms of the Seteerinations’ in the case of University 
of Mysore y. Govinda, (supra) the first and foremost criterian “for the . 


issue of a` writ òf quo” warranto sbould be- that the office must © 


be public and pursuant to the determinations in the case of” 
(19). Shyabúdinsab Mohidinsate Akki v. Gadag Belgeri Muncipal Borough’ -.. 
and ors, AIR 1975 SC 314, a proceeding -for quo warranto will not be in- ` 


respect of office of a , Private charitable institution or of a private” associ- 
ation and the teat of a public office is 'whether the duties.of the office are 
~ public in nature. - On the basis of the determinations as mentioned above, 


it can also be deduced that the office.-must be substantive” in | character S 


__ and must be, as mentioned hereinbefore, created by statute or by Constitu- 
tion itself. So, neither- the statutory ‘nor constitutional character being - 
satisfied in the instant case, so far the offices of Respondent Nos. 4 ór 7 -of © 
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18 (a), Iam of the view that ‘even inspite of the determinations on merit 
the petitioners would not be entitled to the issue of a writ of quo warranto. 
17. In order to succeed in obtaining a writ or an order in the 
nature of Mandamus, which is the second prayer, the . petitioners must 
“establish that he has a: legal right to the performance by the 
' Opposite party of legal duty imposed by a statute and such right must 

- _ exist at the date of the petition. 

A mandamus will not issue if the duty required to be performed 
is discretionary. A mandamus will also not issue to compel the perfor- 
mance of anything which an authority has the power to do unless the 
power becomes coupled with a duty.” 

‘It is not all wrong which can be cured by a writ of Mandamus. ‘Mandamus’ 
literally means a command.. It is.a, demand for some activity on the part- 
of-the body or persons to whom it is addressed. In view of the character of 
entitlement and more particularly when the petitioners have a legal right to 
the performance of duty or. obligation by the authority concerned in 
terms of Article 154, which in my view has not been duly discharged in the 
formation of the said Board or delegation of powers to the same, the same 
being neither a statutory body nor a body or authority under the Consti- 
` tution of India, the petitioners can claim the isssue of a Mandamus, 
requiring the notifications as impeached, not to be give effect to. Thus, 
the second prayer of the. petitioners should succeed. 

18. The third prayer of the petitioners, is for the issue of a writ 
of or a writ in the nature ‘of Certiorari, Certiorari lies against Judicial and 
quasi Judicial authorities and goes against the record. Such writ would 

_be available to quash or remove proceedings: on the ground of want or 
excess of jurisdiction or of the order being bad on its face. In view of 
the above,.this prayer for a writ of Certiorari may not also be strictly 
available in the facts of the case. 

19; Thus; the second point of the NE succeeds and not the 
others and as such, the rule is made absolute to that extent. Let appro- 
priate writ be issued in terms of prayer (b) only. There would be no order 
for cost. - 

20. This order will not prejudice the authorities concerned from 
passing an order or making a determination to such authorities as are 
required under Article 154 of the- Constitution of India, if they are so 
advised or intend. : > 

N. C. S: i S P 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Bimalendra Nath Maitra 
Decision: March 7, 1979 
Sri Mrityunjoy Dey & Others.. seis is Appellants 
Versus ‘ 
Sri Biswanath Pal & Ors. ... Respondents* 
Grossee mortgage bond—effect of Code of Civil Procedure, Order 
21, Rule 66, cl. (c)— Whether non-mention of incumbrance is mere 
irregularity. Caveat emptor, does it apply to pre- emption proceedings. 
Estoppel— When can be invoked. 


Appellants- had granted a loan on a grossee mortgage bond in 
the district of Chandernagore before the merger of Chandernagore with 
‘India. Appellants got a decree for the interest on the grossee mortgage 
bond and in execution of the decree put to sale the mortgaged 
property. Judgment debtor No.5 purchased property at the auction. 
Respondent claimed as a pre-emptor and purchased the property from 
judgment debtor No. 5. On the basis of the decree on the grossee 
mortgage bond, appellants started another execution case, respondent 
objected to the execution on the ground that he had purchased the 
property free from incumbrance from the judgment debtor No. 5 and 
that there was no mention of the mortgage in the sale proclamation 
as enjoined in cl. (c) of Rule 66 of Order 21 of the Code of Civil 
Procedure. Objection was rejected by the Munsif. On appeal, the 
lower appellate court allowed the appeal. Appellants then moved the 
High Court against the order of the lower appellate court. 

HELD: Under the French law, the mortgagee, on a grossee 
mortgage bond, which need not be registered, had the privilege of suing 
for the interest alone. The auction purchase was made by the judgment 
debtor No. $. There was no mention of the mortgage in the sale 
proclamation in terms of cl. (c) of Rule of 66 Order 21 of the Code of Civil 
Procedure. The failure to mention the Incumbrances to which the 
property is subject, is a mere irregularity. (Para 5) 

An order for pre-emption was passed in the present respondents’ 
favour in a pre-emption case. ina pre-emption proceeding, the principle 
of caveat emptor applies. When a pre-emption order is passed, the pre- 
emptor gets only the right, title and Interest of the party concerned. (Para 5) 

° A person who knew the true state of facts or had the means 
of acquiring knowledge of the truth, cannot avail himself of the plea of 
estoppel on the ground of misrepresentation. There can be no estoppel 
where the petitioner had knowledge of the real state of affatrs. (Para 7) 

The fact that there was no mention of the incumbrance i.e., of the 
grossee mortgage bond, in the sale proclamation, ‘was an irregularity and 


*Appeal from Appellate Decree S.M.A. No. 92 of 1966. 
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it did not debar the decree holder from putting the decree into executlon. 
Since the auction purchaser had full knowledge of the mortgage bond, the 
pre-emptor cannot invoke the principles of estoppel. The present execution 
case is maintainable. (Para 8) 
The appeal is allowed. 

. Cases referred to :— 

(1) Radhelal v. Kishorilal, AIR 1935 Lahore 527 

(2) Kalidas v. Prosunnar, 24 CWN 269 

(3) Susama y. Bibhuti Bhusan, 76 CWN 1091 

(4) Motilal v. Bhabani, 66 CWN 836 

(3) Noor Mohammad y. Siraj, 56 CWN 775 at page 778 

(6) Sital Chandra y. Mihirlal, 58 CWN 1000 at page 1006 

(T) Prasanna v. Srikanta, 17 CWN 137 

(8) Sm. Malati Bala Deb y. Narendra Ch. Bhattacherjee,- 48 CWN 269 

(9) Sankaracharya v. Sk. Sademani, 49 CWN 580 at page 582 
S.N. Banerjee. = . \ For the Appellants 
B.K. Panda, M.K. Roy and C.K. Maliy es .. For the Respondents 

The judgment of the Court was as follows :— 

The facts are not in dispute. Atthe instance of the decree-holder, 
opposite party, who held a grosseé mortgage bond, the mortgaged pro- 
perties were put to sale in the Chandernagore Munsif’s Court in the 
Money Execution Case no. 44 of 1954 for the interest.of the mortgage and 
the property was auction-purchased by one Haradhan Sen (opposite party 
no. 8), who was none but the judgment debtor no. 5. The parti- 
tion suit no. 38 of 1958 was filed by the judgment debtors nos. 1 tp 
3 in the court of the Ist Subordinate Judge, Hooghly, for partitiog. 
Then a pre-emption case was filed by the petitioner (Biswanath Pal) 
for purchasing the 8 annas share of the auction-purchaser, Haradhap 
Sen (judgment-debtor no. 5). Both the matters were heard toge 
ther and. the pre-emption case was allowed in favour of bhe petiti- 
oner, Biswanath Pal. Thereafter the decree-holder filed the Title Suit 
No. 24 of 1955. in the Chandernagore court for recovery. of the 
principal and the balance of the interest on account of such gro: 
mortgage bond and obtained a decree. Then he initiated the Tiflg 
Execution Case no. 4 of 1963 to execute that decree. The petitigner 
filed the present misc. case under section 47 of the Civil Procadurg 
Code on the ground that the auction-purchaser (judgment debtor np, 
of the Money Execution Case no. 44 of 1954 auction-purchased the proper 
rty free from all incumbrances. Hence the present execution case for, the 
enforcement of the notarial grossee mortgage could not be proceeded, with, 

2. The decree-holder, opposite party, raised an objection, „The 
learned Munsif dismissed the misc. case. The petitioner preferred yag 
appeal. The appellate court stated that inthe sale proclamation, obth¢ 
` decree-holder did not mention that the property was subject to any 
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incumbrance. So, the auokoi- purchaser (judgment: -debtor no: 5), Hara- -` 
- dhan Sen, acquired the property free from all incumbrances and thus the is 
execution case for selling the self same’ property could not be proceeded 
with. The decree-holder, fop posite party, was estopped from urging that 
the previous Money Execution Case no. 44 of 1954 was subject tb the 
Hen of mortgage debt. THe appeal - was allowed and’ the exccution ease 
dismissed. Hence this appeal by the decree-holder. HE e 

3. It has been contended on behalf “of the appellant- that the mort- 
` gage was secured by a grossee . mortgage bond. No registration was -> 
` required under the law, as‘obtained at Chandernagore at the relevant time. 
The Chandernagore Merger Act or the. Chandernagore Assimilation of: 
. Laws Act was not enforced at that time. It is true that the decree-holder ' 
did not mention his incumbrance in the sale proclamation. But- that — 
wasa mere irregularity and it-was not fatal to the proceeding. The cass 
of (1) Radhelal y.'Ktshorilal, in AIR 1935 Lahore 527 has been cited ta. 
show that where there was an auction sale of the judgment-debtor’s pro- 
perty but the mortgage charge was omitted, the mortgagee is not debarred 
from taking action on the mortgage. The decree-holder is not estopped 
“from putting the decree into execution and hence, the decision of the 
learned Munsif should be restored. 

4, The learned Advocate appearing on behalf of the ‘espodtent has 
referred to the case of (2) Kalidas v. Prosunnar in 24 CWN 269 to 
show thata mortgagee, who has purchased at ‘the sale in execution of 
his; decree, is bound by an èstoppel that would have bound his `- 


ine riaauet and he is bound to notify- before the sale all incumbrances- `, 
-on the property. The. decree-holder, ‘mortgagee, did not specify the . 


"jncumbrance within the meaving of Clause (c) of Rule 66 of Order 21 of 
the Civil Procedure Code, when the Money Execution Case no. 44 of 1954° 
was filed by him. So, he is estopped from setting up his {ncumbrance. 
~The decision of the learned appellate court is, therefore, correct. 
K 5. Itiscommon ground that`the loan was secured by a grossee 
` mortgage bond in the district òf Chandernagore. At that time, there 
was no merger of Chandernagore with India. In the Special Bench case 
of (3) Susama v. Bibhutt Bhushan 76 CWN 1091, it has been stated that. 
=- grosses copy of a notarial mortgage bond is inthe nature of a decree of 
a competent court and has the forces ofa decree under the French ` Law 
and Indlan Law. It has been admitted by both ‘the sides that under the 
- French Law, the morigagee had the privilege of suing for the interest alone. 
This was done in this case and after obtaining a decree only for the interest 
-_ of-the grossee ‘mortgage ‘borid, the decree-holder put the decree into 
„execution. - The auction-purchase was made by the judgment debtor no. 5, 
of course, there was no mention of the mortgage in the sale proclamation, 
as enjoined by Clause (c) of the Rule 66 of Order, 21 of the Civil Procedure 
Code. ` The failure-to mention the incumbrance, to which the property 
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is subjected, is a mere irregularity. This} view was taken in the case of (4) -> 
` Motilal y. Bhabani in 6 CWN 836. -It- has already been intimated that 
an order for pre-emption was passed inthe present petitioner’s favour in 
& pre-emption case. In- pre-emption proceeding, the principle of caveat 
emptor applies. This principle was laid down by Mr. Justice P. N. Mukh- 
erjee in the case of (5) Noor Mohammad v. Siraj in 56 CWN 775 at page 
7%. When a pre-emption-order is passed, the pre-emptor gets only the 

` right title and interest of the party concerned. This principle was laid 
down by this Court in the Bench case of ‘(6)` Sital Chandra v. Mihirlal 
in 58 CWN 1000 at page 1006. So, after obtaining the’ order of pre- 
emption, the pre-emptor merely stepped into the shoes of the auction- 
purchaser, judgment debtor no 5 (Haradhan Sen), and the entire bundle 
of rights and obligations of the latter devolved on him. 

6. Here, the auction-purchaser was not a stranger. He was 
the judgment debtor no. _5. He was aware of the mortgage 
bond. Hence but for such order of pre-emption the present exe- 
cution case could have been initiated against the auction purchaser, 
judgment debtor no. 5. After that pre-emption order was passed, 
‘the present petitioner took the property at his own risk. The 
pre-emptor cannot claim any higher right then that of the auction-purchaser, 
judgment debtor no. 5. 


7. Then about the case of Kalidas in 24 CWN 269 cited on behalf 
of the respondent. In that case, it has been stated that the decree-holder 
himself, who is bound to notify before the. sale all incumbrances on the 
property, cannot subsequently set up an incumbrance in his own favour not 
set up in the execution proceedings. But in this case, the Mortgagee was not 
an auction-purchaser. In that Bench decision, it has been clearly stated that . 
the position of such auction-purchaser is. datidaduteels from that of a 
purchaser, who merely purchases with notice of the ‘mortgage. That decision 
on the point of estoppel is based on the earlier Bench decision of (7) 
Prasanna v. Srikanta in 17 CWN 137. In the case of Prasanna v. Srikanta, 

_ Sir Ashutosh Mookerjee speaking for the Bench has clearly stated that a 
person, who. knew the true state of facts or had the means of acqui- 
ring a knowledge of the truth, cannot avail himself of the plea of an 
estoppel on the ground of misrepresentation. ‘It will appear from the 
principles of law laid down in thé cases in (8) 48 CWN 269 and (9) 49 
CWN 580 at page 582 that there can be no, estoppel where the petitioner 
had knowledge of the real state of affairs. . 

“8. It has already-been pointed out that the execution case = could be 

* started by the decree-holder- against the auction purchaser, judgment 

debtor no. 5. “So,” after obtaining ‘the -pre-emption order in his fav- 
our, the present petitioner will’ not’ be’ in a better position. Further, 
in the aforesaid case of Kalidas in 24 CWN 269 there was an 
~ express agreement by the mortgagee. Here, there was none, in view of the 
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Principles enunciated by this Court, it is not necessary to consider the 
effect of the decision in AIR 1935 Lahore 527 cited on behalf of the 
appellant: It seems that it has been rightly contended on behalf of the 
appellant that in such circumstances, the fact that there was no mention 
of the incumbrance, i. e., of the grossee mortgage bond, in the sale 
proclamation, was an irregularity and it did not debar the decree-holder 
from putting the decree into execution. Since the auction-purchaser had 
full notice of the mortgage bond, the pre-emptor cannot invoke the prin- 
ciples of estoppel. The decision of the learned appellate court cannot, 
therefore, be supported. I therefore, find that the present execution case 
is maintainable. : 

9. The appeal be allowed. The order appealed against be hereby 
set aside and that of the learned Munsif restored. 

The parties will bear their own costs throghout. 

P.R. f 


[ CIVIL APPELLATE JURISDICTION } 
Before the Howble Mr. Sankar Prasud Mitra, Chief Justice and 
the Hon’ble Mr. Justice Salil Kumar Datta 
f Decision : July 10, 1979 
Tacome-Tax Officer ‘A’ Ward District Howrah and 
Others. ... Appellants 
‘Versus 

Ashoke Glass Works. ` ...Repondent* 

Income-tax Act, 1961. Sections 123, 124 and 127. 

Transfer of cases from one Income-tax Officer to another— Penalty 
proceedings referred to one JAC—Whether in view of the transfer of 
cases another IAC can continue the penalty proceedings. 

The arsessee was assessed on 30th March 1967 by the Income-tax 
Officer, A- Ward, District Howrah. In course of the assessment proceed- 
ings, on the 23rd March 1967, the assessee was informed by the said In- 
come-tax Officer that the penalty proceedings under section 271{1)(c) of 
the Income-tax Act, 1961 had been initiated and were bring referred to the 
Inspecting Assistant Commissioner Range XX under section 274(2) of the 
said Act. 

Thereafter the Inspecting Asstt. Commissioner Range XXII issued 
show cause notice to the assessee as the jurisdiction of the case had been 
transferred to him in the meantime. Ona challenge made by the assessee 
of the said show cause notice issued by the subsequent Inspecting 
Asstt. Commissioner, the trial court quashed the said notice,. followin 
the judgment in the case of Jaswant & Bros. v. Income-tax Officer, 
A:Ward, District III(3). . - 


att 10 peral from ¢ Original Order No. 168 a) ne l 
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à On appeal preferred by the Incomie-tax Officer. 

HELD: Jurisdiction, in law, means authority to take cognizance and 
` decide matters in respect whereof the Court, Tribunal or authority is em- 
powered to perform its functions under, any statute. .The plenary powers 
regarding conferment of jurisdiction “has been vested by delegation 
_ by a Statute” on the-Commissioner having jurisdiction in respect 
of such matters over which the Inspecting Assistant Commissioners perform 
their duties under the Act under section.123 and the Income-tax Officers in 
similar manner under section 124. ` This power, tn absence of any prohibition 
- or restriction, enipowers the Commissioner to effect realignment of jurisdic- 
tion “among Inspecting Assistant Commissioners or Income-tax Officers 
‘over qreas, persons or incomes and: by amendment over cases as may be 

‘ considered expedient by him_as a matter of public policy. 


The power unde section 12% to transfer any case is much limited in 
scope as being limited to cases and subject to statutory fetters where an 
assessee has aright to be heard under certain conditions while the reasons 
for transfer are-to be recorded. The incidents of- orders under secitton 123 
and of orders under Section 127 ara completely different and distinct one 
“ being withdrawal and conferment of jurisdiction while the other being one of 
transfer of cases. , 

In view of the complete divesting of jurisdiction of IAC Range XX 
and exclusive conferment of the same on IAC-Range XXII simultaneously 
under section 123(1), the penalty proceedings of the assessee pending before 
the [AC-range XX came automatically before the Range XXII from the sage 
it was before the IAC XX and the transferee [AC-Range XXII as successor 
in office became ‘entitled to proceed with the sald penalty proceedings and 
to dispose of the same in accordance with law. 

Under the substituted provisions of Section 123(1) and 124(1) of the 
Act, different functions relating to the same assessee may be assigned to 
different ITOs which will be cases under explanation to Section 127. In 
such évent, the necessity arose for importation ‘of the word “cases” in the 
relevant sections for assignment.of performance of distinct functions regard- 
ing the same assessee to different ITOs and IACs. 


Cases referred to :— 


(1) ‘Jaswantrai & Brothers v. The Income-tax Officer ‘A’ ‘Ward District, 
111(3) Caleuita & Ors, 1975 () CLJ 372. , 

(2) “Madhusudan Nandy v. Unión of India- and Ors, CR No. 2489(w) 

` © of 1969 by Chittatosh Mookerjee, J. on May 2, 1972 (Unreported) 

(3) Chokkalinga Pillay v. Velayuudha Mudaliar and others, AIR 1925 


$ Madras 117 
(4) The Colonial Sugar Refining Co. itd. v, Irving, 1905 AC 369 
. Balal Lal Pal, Suhas Charidra Sen and Samar Banerjee .. for Appellants 


ne Pronab Pal & R. N. Dutta -> > for Respondent 
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The judgment of the Court was as follows :— d 
. -Datta, J.: This is an appeal from the judgment and idler of. 
Sabyasachi Mukharji, J. dated April 19, 1972 allowing an application 
under Article 226 filed by the respondent firm. 

2.- The respondent firm’s income was assessed on March 30, 1967 
for the assessment year 1962-63 at Rs. 11,35,425/- by the Income-tax 
Officer ‘A’ Ward District Howrah. In course of assessment proceeding 
‘on March 23, 1967 the respondent was informed by notice that as it appe- 
ared to the said Income-tax Officer that respondent had concealed his 
income for the assessment year 1962-63 the penalty proceedings in respect’ 
thereof was being referred to the Inspecting Assistant Commissioner of 
Income-tax (for short I.A.C. Range XX under Section 274 sub-section 
(2) of Income-tax Act, 1961. The respondent objected to the notice 
challenging the legal validity thereof. Thereafter by a notice dated 
November 5/6, 1968 the I-A.C. Range XXII called. upon the.respondent 
to appear before him' on November 26, 1968 and to show cause why a 
penalty should not be imposed onthe firm under section 271 (1) (c) 
of the Act. A similar notice dated- February 24, 1969 was again served 
on the respondent fixing March 7, 1969 for hearing for the- purpose. The i 
_ respondent objected tothe said notice by his written objection dated 
-March 3, 1969, contending inter alia that I.A.C. Range: XXII, had no 
jurisdiction to issue such notice. 


3. Thereafter on March 6, 1969 the aii filed an application 
under Article 226 of the Conŝtitution and contended that in the afore- 
said circumstances the I.A.C. Range XXII, not having intiated the proc- 
eedings, he was incompetent in law to do so in land. Further there was 
no satisfaction on the part of the I A.C., Range XXII, about the alleged 
concealment of income by: the respondent. `The I.A.C. Range XXII, it 
was also contended, had no jurisdiction to issue notices under section 

274 (2) since the penalty proceedings were not referred to him by the 
Income-tax Officer. The respondent accordingly prayed for a writ in the 
nature -of mandamus commanding-the Income-tax Officer “A? ward 
Howrah, I.A.C. Range XX, I.A.C. Range XXII and the Commissioner 
of Income-tex West Bengal III to cancel or withdraw the aforesaid notices, 
and also for a writ in the nature of certiorari quashing the penalty proc- 
eedings aginst the firm. On the application a Rule Nisi was issued by 
this Court.on March 6, 1969 in terms of the prayer. There was an interim 
order giving leave to the concemed authority to commence and conclude 
the proceedings as notified subject to the condition that the final order 
if made in such proceedings was not to be communicated or enforced 
pending disposal of the rule. 


4. Therespondents to the petition, who are the appellants before 
this Court, opposed the Rule by filing an affidavit-in-opposition affirmed 
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on their behalf by-Chitta Ranjan Ghosal, Income-tax Officer ‘G’ Ward on 
July 9,1969. It was stated- therein that the LA C. Range XXII was duly 
vested with the jurisdiction to adjudicate on the penalty proceedings in 
-view of the order of the Commissioner of Income-tax a copy whereof was 
annexed thereto and is also set out as follows :— 
f GOVERNMENT OF INDIA 
Office of the Commissioner of Income Tax, West Bengal ITI 
P-7, Chowringhee Square, Calcutta-1. 
ORDER. 
No. 2p 18/68-68-69(ii) Dated, the 15th October, 1968. 
A new charge of Inspecting Assistant Commissioner of Income- 
‘tax to be known as ‘Range XXII Calcutta” is hereby created with 
Headquarters at Calcutta. ` 
_ 2. In pursuance of sub-section (1) of Section 123 of the LT. Act 
1961 (43 of 1961) and in partial modification of the existing orders 
on the subject, I, Commissioner of Income tax West Bengal III, 
Calcutta, hereby direct that the Inspecting Assistant Commissioner of 
Income Tax Range XXII Calcutta- shall ¢o the exclusion of all other 
Inspecting Assistant Commissioners of Income Tax, perform the 
functions of an Inspecting Assistant Commissioner of Income Tax in 
respect of persons or classes of persons or of incomes or classes of 
incomes or of the areas in respect of which the Income-tax Officers 
of (a) Dist. Howrah (exeluding B.G & F Wards) and (b) Special Survey 
Circle IX Calcutta (excluding D.E. F-Wards’ perform their functions 
as Income-Tax Officers. i 
This order shall tako effect from 17th October, 1968. - 
K.D. Banerjee 
Commissioner of Income-Tax 
West Bengal III, Calcutta. 


5. The notice issued by him was accordingly legal and valid and 
the impugned proceedings are within jurisdiction. 

6. In the affidavit-in-reply affirmed by Birmadutta Junjhunwalla on 
December 22, 1969 it was stated inter alia that the notice as also the 
proceedings there under before I.A.C, Range XXII. were without juris.’ 
diction as stated in the petition. The respondent firm was never made 
aware of. the Commissioner’s order and there was never any concealment 
of income. It was however admitted that on October 15, 1968 the file 
of the assessee had been transferred to the Income-tax Officer ‘G’ Ward 
Howarh. - 

7. The learned Judge referred to- his earlier decision in similar 
circumstances in (1) Jaswantral & Brothers v. The Income-tax Officer ‘A’ 
Ward District III (3) Calcutta & Ors, repoted in 1975 (1) CLJ 372 
In this case, a penalty proceedings was referred by the 
Income-tax Officer ‘A’ Ward District III (3) Calcutta on March 
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22, 1967 to.the I A.C. „Range IV. ‘To exerclie of the powers conferred by 
section 127(1) and of.: all other powers, enabling , him in that behalf the 
commissioner ‘by order dated’ July 29, 1967, transferred the cases menti- 
òned in column 3, -af the Schedule (G. ER. II (1}a/A Sri Jaswantrai. 
Agarwalla) from the [ncome-tax- Officer mentioned in column IV (1.T.O. 
Awd. District ILI(3} Calcutta to the Income-tax Officer mentioned in column 
`V thereof (I. T.O.C. Wå. Hundi Circle, -Calcuttą). The Income-tax Officer. 
‘C’ Ward on the- “findings of the former .Income-tax Officer, made a 
reference to LA. € Range V, who had jurisdiction over him. The learned | 
Judge held that the penalty -proceeding . was a-case (yide “Explanation to 
- section 127) ¢ and- -where a case has already been referred, it is to be disposed 
ofina „quagı-judiciál manner either by imposition of penalty or by holding - 
that no penalty i is to be, imposed by the Inspecting Assistant Commissioner’ 
` and the Income-tax Officer referring the matter becomes functus officio 
on reference by him in respect thereof and a Teference already made can 
not be recalled. : - 


8.- On reading section 253(i), providing - n from the order of © 
the’ Inspecting Assistant Commissioner under section 274(2), it was further 
-held, a case referred to him’ would: bé a cate pending before and- not 
pending before -the Income-tax Officer. , The: transfer of cases by the 
order of the Commissioner of July 29, 1967 from the Income-tax Officer ` 
‘A’ Ward to the Income- -tax Officer Hundi Circle under section 127 must 
relate - to cases pending before the _original Income: tax Officer aad tt 
can: be no transfer of cases not pending before such officer, which’ 

- this case was pending before the Inspecting Assistant Coaiminicher 
who could not be-affected by any order under 127 applying to` 
- Income-tax. Officers. only. The learned Judge further held, repelling 
the contention of the Revenue, that after a reference has been made by 
a referring authority property the subsequent loss of jurisdiction by 
the referring aythority does not affect the jurisdiction of the referred 
authority. Jurisdiction of a court or authority is generally datermined 
with reference to the point of time when the Court or authority 
takes decision of the matter of the. case subject to any contrary provision. 
-The Jearned Judge observed that if, there was any difficulty and if it 
was possible it could have been othérwise obviated by a ‘special order 
“under section 123(1) by conferring jurisdiction on the Inspecting Assistant . 
Commissjoner over pending penalty cases. But there is no authority 
- conferred by the statute under section 123 or Section 124 similar, to the 
authority under section 127 to transfer a pending proceeding from one 
Inspecting Assistant Commissioner _or the Income-tax Officer to another 


such authority. Though the court did not express any final opinion in _ 


respect-of section 123 or 124 as not necessary, hope was expressed that 
Parliament might consider introducing a section similar to section 127 for 
transfer of pending penalty cases referred to one Inspecting Assistant 


+ 
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‘Commissioner to another The Rule i in Taswanteal’ S case , asker ay was 
-made, absolute and the? notice, as also. the penalty proceedings were 
` ‘quashed, a result, the court noted unfortunate in the facts of the case, 


.. Which could not’ be avoided ‘dug to” laguna. in the Act and procedural - 
irregularity- 


9. Following’ his decision in Jaswantrat’s case, the learned Judge 
in the case before us made: the Rule absolute and quashed the penalty 
- proctedings by order passed on April 19, 1972. This appeal is against this 
decision. ' 

10. Mr. ‘Balai Lal Pal, learned counsel, appearing for the Revenue 
the appellants before us, contended that the learned Judge committed an 
error in following his decision in Jaswantrai’s case as the facts there ars 
distinguishable from the facts of the ‘instant case. Inthe earliar case there 
“was a.sécond reference by the Income-tax Officer unlike the position here 
while the question about the scope of section 123(1) was kept open. 
Reference was made to the decision in (2) Madhusudan Nandy v. Union 

e “øf India and others,’ in CR No: 2489(w) of-1969 by Chittatosh Mookerjee, 
J. on May 2, 1972 (unreported) ‘in support of the proposition that by an 
order similar to one before us, the pending penalty proceedings also could 

`” be validly transferred from one IAC to another.: 


‘M1. It is necessary to examine this - decision in some details since 

c. strong relianeo has been placed thereon by the Revenue. In course of 
“assessinent for assessment year 1961-62, the Income-tax Officer ‘B’ Ward 
- District 111(1) Calcutta issued a notice under section 271 for penalty for 

_ concealment of income. The assessment was completed on March 16, 
< 1966, and on ‘April 28, 1966 the said Income-tax Officer referred the penalty 
proceeding, to the Inspecting Assistant Commissioner ‘Range HI-as the 

- minimum penalty exceeded Rs. 1000/-. On May 16, 1967 the Commi- 
_ Bsioner in exercise of the powers conferred“ by sub-section (1)of section 
` 127 ‘of the Income-tax Act 1961 by-his office order transferred the 
“case of. the petitioner from the  Income-tax ‘B’ Ward District III(1) 
‘to. the Income-tax: Officer Special « -Circle I West Bengal I. Tha 
Transferee ` Income-tax Officer was subordinate to the Inspecting 
Assistant Commissioner Range V who on November 16, 1967 issued a 
“notice to thé assessee Stating that as the Income-tax Officer, Special 
` Circle I referred to him under section 274 (2). the penalty proceeding 
~ under” ‘section 271(1)(c), the assessee was required to appear before him 
to show cause why the order imposing penalty should not be made, 

_ The assessee challenged the- proceeding initiated, by. the Inspecting 
- Assistant Commissioner Range * V as being without. jurisdiction by an 
-~ application under. Article 226° of the Constitution. The ground taken 

_ was that ony the date of transfer of cases of the assessee from one 
Income- tax Officer to another (May. 16, 1967) the penalty proceeding 
Fi ` was ‘not t pending: -before ` the ` original Income-tax Officer in view of 
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the reference made by him already on April 28, 1966 to the Inspecting 
Assistant Commissioner Range III who became seized of the proceeding 
under section 271 (1) (e) read with section 274 (2). Further the pending 
‘penalty proceeding was not transferred while the transferee Income-tax 
Officer had no jurisdiction to makè a reference of a case which was 
not before him on the date of reference. 

12. It appears from the judgment that the Commissioner long 
before by office order dated September 2, 1963 under Section 123(1) 
ordered that the Inspecting Assistant Commissioner mentioned in 
column II of the Table thereto annexed, wasto the exclusion of all 
other Inspecting Assistant Commissioners perform the functions as 
inspecting Asstt’ Commissioners in respect of persons, incomes or 
classes theredf or areas in respect where of the Income-Tax Officers of 
Districts/Circles mentioned in column III of the said Table would 
perform his functions. The table indicated that the Inspecting ` 
Assistant Commissioner of Income-tax Range III was to perform his func: 
tion. in respect of area or income, or persons or classes thereof over which 
the Income-tax Officer District III would perform his functions as 
Income-Tax Officers and similarly, IAC, Range V, was conferred Jurisdie- 
tion over ITO District I renamed Special Circle I. In view of the 

- wide meaning given to the word ‘‘case’’ in Explanation to section 127 
the learned Judge was of opinion that the order of the Commissioner 
could not be interpreted to include pending ‘cases only, but thereby 
the, Income-tax Officer Special Circle I became seized of jurisdiction in 
respect of all proceedings under the Act relating to the assessee which 
were pending on the date of transfer order as also all proceedings which 
might be commenced after the date of transfer. It was held that along 
with transfer of the case to the Income-Tax Officer, Special Circle I, since’ 
I.A.C.’s have no independent jurisdiction, the Inspecting Assistant 
Commissioner Range V having jurisdiction over the transferee Income- 
tax Officer, acquired Jurisdiction over the assessee’s file, while the 
Inspecting Assistant Commissioner Range III onthe said date ceased 
to have jurisdiction over areas and also incomes or persons or classes 
thereof under the erstwhile jurisdiction of the Income-tax Officer. 
‘B’ Ward District III(I). The Inspecting Assistant Commissioner ~ 
Range V under provisions of Section 129 became entitled to exercise 
such jurisdiction over the proceedings under section 271(1)(c) as successor 
in office. 

13. In both decisions orders passed by the Commissioner under 
` section 127(1) of the Income-tax’ Act transfetring cases from one Income- 
tax Officer to another was the subject matter for consideration. Accor- 
ding to Sabyasachi Mukherji, J. such-transfer under section 127 could only 
relate to pending cases and not to cases over which the Income-tax Officer 
bad no jurisdiction on the day the order for transfer of cases becomes 
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effective. Chittatosh Mookhesjee, J. on the contrary "held that in view of 
section 129, by an order of transfer under section 127, the transferee In- 
come-tax Officer becomes seized of jurisdiction not only of pending caseo 
but of all proceedings under the Act in respect of the assessee. With - 
the transfer of the assessee’s case, to another Income-tax Officer, the 
Inspecting Assistant Commissioner having jurisdiction over such transferee 
officer, acquires jurisdiction over the assessee’s file while the erstwhile 
Inspecting Assistant Commissioner ceases to have auch jurisdiction. Both 
the learned judges incidently’ referred to section 123(1) Sabyasachi 
Mukherji, J. holding that there is no power under the relevant provisions 
to transfer a pending case even under the said section 123(1), while 
Chittatosh Mookerjee, J. noted that the Commissioner could vary, amend 
or rescind orders of jurisdiction when section 129 would be attracted in 
respect of section 123 as also of section 127. 


14. We are inclined to think that the jurisdiction of the Inspecting 
Assistant Commissioner can only be affected by an order under section 
123(1) while section 127 affects the jurisdiction „of the Income-tax Officer 
and an order thereunder by itself, can not affect the jurisdiction of any 
inspecting Assistant Commissioner in respect of cases pending before him. 
When an Inspecting Assistant Commissioner is already in seisin of a 
reference under Section 274(2) pending adjudication before him, made by 
one Income<tax Officer to another officer under section 127(1) by itself 
cannot take away or affect the jurisdiction of such authority (Iuspecting 
Assistant Commissioner) except by a subsequent order under section 123(1) 
and it is not correct to say that IACs. have nō independent jurisdiction 
merely because it is linked with or described with reference to the 
jurisdiction of ITO’s. To that extent the opinion in Jaswdntral’s 

“case relating to interpretation of section 127 appears to us to be 
correct but its application to the instant case and observations made 
therein relating to Section 123(1), with due respect, we are unable to 
accept. 


1 


15. The petitioner bere was assessed for assessment year 1962-63 
under section 143(3) of the Act by the Income-tax Officer ‘A’ ward 
Howrah who obviously was conferred by the Commissioner with the 
jurisdiction to perform bjs functions over the assessee under section 124(1) 
' Zwhich provides for the jurisdiction of such officers though the order is 

not before us. The jurisdiction of the Inspecting Assistant Commissioners 

to perform their functions is provided under section 123(1) which as here, 
__ „was linked with the jurisdiction of the Income-tax Officers in respect of 
areas or of persons ofincome or classes thereof. 


_ 16. The relevant sections.and their substituted provisions under 
_ Finance (No. 2)’ Act of 1967, Act 20 of 1967,with effect from April 1, 1967 
aro set out as follows :— 
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“Section 123 (unamended) (1) Inspecting Assistant Commissioners 
shail perform- their functions in respect of such areas or of such 
persons or classes of persons of such incomes or classes of income as 
the Commissioner may direct. ; 

Section 123 (substituted) Jurisdiction of Inspecting Assistant 
Commissioners. (1) Inspecting Assistant Commissionera shall persons 
or classes of persons or of such incomes or classes of income or of 
such cases or classes of cases as the Commissioner may direct... 

Section 124 (substituted) (1) Income-tax Officers shall perform 
their functions in respect of such arears or such of persons or classes of 
persons or of such incomes or classes of income as the Commissioner 
may direct... l 

Section 124 (substituted) Jurisdiction of Income-tax Officers (1) 
Income-tax Officers shall perform their functions in respect of such 
arears or of such persons or classes of persons or of such incomes or 
classes of incomes or of such cases or classes of cases as. the 
Commissioner may direct . i i 

Section 127 Ganamended) The Commissioner may, after giving - 
the assessee a: reasonable opportunity of being heard in the matter, 
wherever it is possible to do so, and after recording reasons for doing 
so, transfer any case from one Income-tax Officer subordinate to 
him to another also subordinate to him and the Board may similarly 
transfer any case from one Income-tax Officer to another... 

Provided that nothing in this sub-section shall be deemed to 
require any such opportunity to be given where the transfer is from 
one Income-tax Officer to another whose offices are situated in the sameo 
city, locality or place, (2) The transfer of a case under sub-section (1) 
may be made at any stage of the ‘proceedings, and shail not render 
necessary the re-issue of any notice already issued by the Income- 
tax Officer from whom the case is transferred. 

Explanation :—In this section and in sections 121 ‘and 125 the 
word “case” in relation to any person whose name is specified in any 
order or direction issued thereunder, means all proceedings under 
this Act in respect of any year which may be pending on the date of 

-~ such order or direction or which may have, been completed on or 
before such date and includes also all proceedings under this 
Act which may be commenced after the date of such order or 
direction in respect of any year. 

127 (amended) Power to transfer cases (1) The Commissioner 
may, after giving the assessee a reasonable opportunity of being heard 
in the matter, wherever it is possible to do so, and after recording his’ 
reasons for doing so, transfer any case from any Income-tax Officer or 
Income-tax Officers subordinate to him to any other [ncome-tax Officer 
or of Income-tax Officers also subordinate to him and the Board may 
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similarly. transfer any case from any Income-tax Officer or Income-tax 
Officers to any other Income-tax Officer or Income-tax Officers ; ..... 

Provided that nothing in this sub-section shall be deemed to 
require any such opportunity to be given where the transfer is from 
any Income-tax Officer or Income-tax Officers to any other Income- 
tax Officer or Income-tax Officer and the offices of all such Income-tax 
Officers are situated in the same city, locality or place ; .. 

(2) The transfer ofa case ‘under sub-section (1) may be made 
at any stage of the proceedings-and shall not render necessary the 
re-issue of any notice already issued by the Income-tax Officer of 
Income-tax Officers from whom the case is transferred. 

Explanation: In this section and in sections 121, 123, 124 and 
125, the word “case” in relation to any person whose name is specified 
in any order or direction issued thereunder, means all proceedings 
under this Act in respect of any year which may be pending on the 
date of such Order or diréction or which’ may have been completed 
‘on or before such date and includes also all proceedings under this Act 
which may be commenced- after the date of such order or direction 
in respect of any- year. A 

Section 129. Whenever in deipect of any proceeding, under this 
Act an Income-tax authority ceases to exercise jurisdiction and is 
succeeded by another who has and exercises jurisdiction the Income-. 
tax authority so succeeding may continues the proceeding from the 
stage at which the proceeding was left by his predecessor ;= 

17. Chapter XIII of the Income-tax Act 1961 provides for Income- 
tax authorities. Part A containing section 116 to 119 is concerned 
with Income-tax authorities; section 116 -speak of Income-tax 
authorities with the Central Board of Direct Taxes at the apex ; thereafter 
(b) the Directors of Inspection. (c)- Commissioners of Income-tax, (d) 
Assistant Commissioners of Income-tax who may be either Appellate 
Assistant Commissioners or Inspecting Assistant Commissioners of Income 
tax (e) Income-tax Officers and (f)-Inspectors of Income-tax. Under 
section 117 the Central Government may appoint all authorities mentioned 
above in clauses (a) to (e) class I, Section 118 provides for contro) of 
Tocome-tax authorities while section 119 Sub-section {1) provides for 
observance of the orders and instructions issued by the Boards from 
time to time while under sub-section (2) the Income-tax Officers are to 
follow all instructions of the superior authority. 

18. Part Brelates to jurisdiction, comprising of- sections 120 to 
130A. Under section 120 the Directors of Inspection shall perform sum 
fuactions of any other Income-tax authority as may be assigned to them 


‘by the Board. The. Coinmissioners’ ‘jurisdiction provided under section 


121 is confined to the performance of functions-in respect of areas and of 
persons, incomes or cases of classes thereof as the Board may direct. 
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The Appellate Assistant Commissioners under section 122 shall perform 
their functions over areas or of persone or incomes or classes of them as 
the Board may direct. In respect of jurisdiction of the Inspecting Assi- 
stant Commissioners under section 123 they shall perform their functions 
in respect of areas or of persons, incomes or cases or Classes thereof as the 
Commissioner may direct. The jurisdiction in respect of cases or classes 
cases has been extended by amendment of section 123(f) with effect from 
April 1, 1967 as noted earlier, The jurisdiction of the Income-tax Officers 
for performance of duties by.them has been conferred by section 124(1) 
‘in respect of areas or. of persons or incomes or cases OF classes of them as 
the Commissioner may direct. The category of cases or classes of casee 
has been extended by the aforesaid amendment of 1967 in respect of the 
Income-tax Officers. 

19. Section 125 provides for additional powers of the Commissioner 
enabling the Commissioner or the Inspecting Assistant Commissioners 


to perform the duties of the Appellate . Assistant Commissioner -- 


or the Income-tax- Officer respectively in respect of any specified 
case or person. or -classes of them and other clauses relates 
to matters incidental thereto not material for us at present. 
Section 126 contains the powers of the Board to empower Com- 
missioner, Appellate Assistant -Commissioners, Inspecting Assistant 
Commissioners and Income-tax Officers to perform their function is 
respect of areas and of persons or income or ,classes of them as may be 
specified and thereupon such specified functions shall cease to be performed 
` by other authorities under section 121,122, 123 and 124. Section 127 autho- 
rises the Commissioner to transfer any case from any Income-tax, Officer 
to any other Income-tax Officer, both being subordinate to him. Similar 
power has been given to the-Board for transfer of any case from any 
Income-tax Officer to any other Income-tax Officer. This power is to be ex- 
ercised after giving and opportunity to the assessee of being - heard and also 
after recording reasons therefor except where offices of both the Income tax 
Officers are situated in the same city, locality or place. The transfer of the 
case shall not render necessary re-issue of any notice already issued by the 
original Income-tax Officer. The explanation clarifies the word ‘cases’ as 
meannig (a) all proceedings pending on the date of the order, (b) all procee- 
dings which may have been completed on or before such date and (c) all 
proceedings which may ‘be commenced after the order; = * - 
> 20. Section 128 relates to the functions of Inspector of Income- 
tax not material for our purpose. Section 129 provides that whenever in 
. respect of any proceeding under the Act an Income-tax authority ceases to 
exercise jurisdiction and is succeeded by another who has and exercises 
_ jurisdiction, such successor may continue the proceeding from the stage it 
was left-by his predecessor. Under section 130 the Commissioner compe- 
, tent to perform fuactions under the provisions of the Act, means the 
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Commissioner having jurisdiction over the assessee and where there are two 
or more Commissioners-having concurrent jurisdiction, the Commissioner 

shall be'the commissioner specially empowered, by the Board. Section 
130A makes similar provisions in respect of the Income-tax Officer 
except in addition where there are two or more officers, such Income-tax 
Officer to be the one in respect of an assessee to whom such function may 
be assigned by or on behalf.of the Commissioner. 

21. Jurisdiction, ın law, means the authority to take cognizance and 
decide matters in respect whereof the court, tribunal or authority is 
empowered to perform its functions under any statute. The power to 
confer jurisdiction is imposed „by statute and may be delegated 
to appropriate authority by ite provisions. The jurisdiction again 
may be restricted or ousted partially or entirely by the statute or any 
authority duly authorised by such statute for the purpose. When the 
power to confer jurisdiction is conferred on any authority created by the 
statute, such power in absence of any restriction or prohibition extends to 
withdrawal, realignment or conferment of jurisdiction by such authorily 
among authorities empowered to perform the functions under the Act. 
When such realignment, withdrawal or conferment of jurisdiction is made 
among the authorities empowered to perform the functions conferred on 
them, the jurisdiction of one authority to decide matters may be conferred 
to another authority otherwise empowered to perform similar functions, 
‘divesting totally the jurisdiction of the origina] authority in respect of all 
proceeding pending or as may arise in future, all being dependent on the 
terms of the order relating to conferment, realignment aod divestment of 
jurisdiction. : : i 

22. The plenary powers regarding conferment of jurisdiction hae 
been vested by delegation by statute on the Commissioner having jurisdic- 
tion in respect of such matters over which the Inspecting Assistant 
Commissioners perform their duties under the Act under Section’ 123 and 
the Income-tax Officers in similar manner under section 124. This power, 
in absence of any prohibition or restriction, empowers the Commissioner 
to effect realignment of jurisdiction among ‘Inspecting Assistant Commi- 
ssioners or Income-tax Officers over areas, persons OF incomes and by 
amendment over cases as may be considered expendient by him as a matter 
of public policy. The Commissioner by order os direction which divest- 
ing the authorities aforesaid of the power in respect of performance of 
their duties under the Act conferred earlier may confer such jurisdiction 
to other authorities under the Act, either wholly or partially as he may 
direct. As soon as such order or direction is made completely divesting 
the jurisdiotion of the authorities so long so empowered, all -proceeding 
including those which might arise thereafter, before them as also proceed- 
ings pending before them come within the jurisdiction of the newly con- 
. ferred authorities unless any specific provision is made in respect of any 
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> pending proceeding- Such consequence is inevitable when there is with- 
drawa) or realignment. of jurisdiction which means automatic extinction 7 
of jurisdiction of one authority with simultaneous conferment of jurisdic.” 
tion to another appropriate authority under the Act in tees ‘of alk” 
"` pending and future proceedings. n> ` ts 
© _ 23. The power of withdrawal or atemei of jatisdiction: envi- 
gaged under sections-123 and 124. by “the Commissioner on appropriate: 
authorities either as an original act or by realignment of jurisdiction is,- 
being a gencial administrative act of policy and ‘convenience, practically 
absolute and suffers from no fetters hke the power under section 127; 
It 1s thus also open’to the Commissioner to ‘divest the jurisdiction | of an- 


£ 


another appropriate authority it is considered expedient by him’ for 
' administrative or policy reasons. When such actis done, the cover of:: 
jurisdiction is withdrawn from the existing authority while the same cover 
` as spread-over to the other authority who. there by ‘acquires jurisdiction 
over such matters specifically mentioned, which automatically comes before” 
< him: for’ ‘appropriate action under the Act from the stage it was before the 
original authority.. This genera) power of conferment of jurisdiction by . 
the Commissioner to different authorities under the Act under sections 
123 or 124, which is obviously as an administrative act-of policy and 
convenience, is the power of the, government conferred on him as -a 
delegated authority ‘under the- provisions of the statute. The power under 
section 127 to transfer any case is much limited in scope as being limited- 
to cases and subject to statutory fetters where an asscssee has a right to be 


heard. under certain conditions while the reasons-for transfer areto be - 


recorded. - The incidents of orders under section 123 with which we are 


concerned, and of orders under section 127 are completely. different ànd- < 


distinct, one being withdrawal and-conferment of jurisdiction while the 
other being one of transfer of cases though consequences may not have much 

difference, both being governed by section 129, where the transfer authority 

functions as successor in office for continuance of the ‘Proceeding from 
“the stage at which it. was before the predessor i in office, — 


.24. The assessee was under the jurisdiction of the Income- tax. 
Officer ‘A’ Ward District Howrah and in course of assessment for assess- 
ment year 1962-63 he referred the penalty proceeding to IAC Range. XX © 
on March 23, 1967. There is no dispute that [AC ‘Range XX’ had juris- 
diction to perform his statutory functions in respect of persons, incomes ` 
or classes of them ‘or areas conferred on him by the Commissioner under 

z section -123(1) over. ‘which the -Income-tax Officer ‘A’. Ward | District ` 
Howrah had jurisdiction. The penalty proceeding was pending before the 
IAC Range: XX: wiien by the impugned order of- the Commissioner dated” 
October 15, 1968 the jurisdiction of the IAC Range XX in ‘respectiof sich 
matters ovér which the said Ircome-tax Officer ‘A’ Ward. District. Howrah 
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existing authority either wholly or partially and confer the same on, ` 
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had jurisdiction was completely taken away and simultaneously conferred 
on the IAC Range XXII exclusively. , It is also. the admitted position that 
by an order of the same date, the cases relating the assessee were trans- 
ferred to the ' Income-tax Officer ‘G? Ward Howrah.” In view of this 
complete divesting of jurisdiction of IAC Range XX and exclusive con- 
ferment of the same on JAC Range XXII simultaneously by the order 
dated October 15, 1968 under Section 123(1), the penalty proceeding 
of the assessee pending before LAC Range XX came automatically before 
the IAC Range XXII from the stage it was before the IAC Range XX 
and the transferee [AC Range XXII as successor in office became entitled 
to proceed with the said penalty proceeding of the assessee and to dispose 
of the same in accordance with law. At this stage, we have to record 
an admitted mistake made by IAC Range XXII in the impugned orders 
as reciting that there was a subsequent reference to him by the concerned 
Income-tax Officer. There was no such subsequent reference nor it is 
possible in law in the circumstances of the case. 
25. Reference was made to the decision in (3) Chokkalinga Pillay 
v. Velayudha Mudaliar and others, AIR 1925 Madras 117, where the 
court observed : 
“The jurisdiction of a court consits in its power to entertain 
suits, and when once a suit has been properly entertained, it is diff- 
‘cult to understand how that jurisdiction is removed unless it specifi- 
cally so done by the order of a competent authority.” 
The proposition is well settled that a Court and so .also any tribunal 
or authority before’ whom a proceeding has been validly instituted 
will continue to have jurisdiction over the proceeding till final adjudi- 
cation unless and until such jurisdiction ig withdrawn or removed 
“by the competent authority under statutory provisions. So when the 
_ jurisdiction is validly removed by competent authority under provisions of 
statute, the original court or any tribunal or authority inssuch event will 
incompetent, as having ceased to bave jurisdiction, to proceed further 
with the pending proceeding or proceeding which may be instituted after 
such removal of jurisdiction. 

26. Therecan be no dispute that the Commissioner had such 
authority to divest one IAC of his jurisdiction and to confer the same to 
another IAC of another range aud which may be created for the purpose. 
It was submitted that the jurisdiction of the IAC Range XXII regarding 

_ the pending penalty proceedings could not be conference to the juris- 
diction of the Income-tax Officer ‘B’ Ward District Howrah who had 
already become functus officio by reason of the reference made by him to 
IAC Range XX long before the impugned order of the Commissioner. 
This contention appears to be misconceived, for the jurisdiction of the 
Inspecting Assistant Commissioner is generally linked with the jurisdiction 
of the Income-tax Officers as it appears. In conferring jurisdiction on 
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the new incumbent-Inspecting Assistant Comman the Commissioner. . 
in describing the area also or incomes, pefsons and cases or classes thereof , . 
-~ọver which such incumbent is- to bave jurisdiction “links ‘it with- the 
jurisdiction of a particular Income-tax Officer who performs his duties in 
respect of such categories. The ponit accordingly that the “Income-tax. 
Officer has become functus ‘officio on the date of the Commissioner's order | = 
- has no bearing or effect on the impugned order of the Commissioner. 
27. It has been further contended that the removal. of jurisdiction `+- 
`of one authority i is not pemissible i inlaw in absence of any .provision for ~ 
- transfer of pending proceedings either expressly or by- clear ‘intendment. 
-In this connection we may conveniently refer to the decision in (4) The ' 
- Colonial Sugar Refining Co. Ltd. ~v. “Irving 1905 AC 369. The Privy 
Council was considering an application for dismissal ofan, appeal to the 
_ Privy Council from the decision of the „Supreme Court of Qucensland.- ,- 
` This right of appeal from the Supreme Courts of the state of Australia to- '` 
the Privy Council was- taken away by the Australian ‘Commonwealth J 
Judiciary Act, 1903 ‘which came into force on August 25, “1903 whereby 7 
the appeal lay only to the High Court of Australia established by the da i 
- Act which however was not made retrospective. + - 
_ 28. The Privy Council held that if the matter in dneito was a- 
matter of procedure -only then, the petition for dismissal of the appeal 
against judgment of September 4, [903 as not being maintainable was . 
- well founded. On. the other hand, if it was, more than’ a. matter ae 
. procedure, if it touched a right in existance at the passing ofthe Act,:it - 
was conceded that, in accordance with a long line of. authorities ace Z 
“from the time of Lord Coke to the present-day, the appellants would be. ; 
entitled to succeed. It was held that the Judiciary Act was not -retrospec- 
` tive by express enactment:or by necessary intéendment. “The only question, — 
therefore, was the appeal.to the Privy Council a right vested in the~ 
- appellants at the date of the passing of the Act, or was ‘it a- mere matter 
of procedure.? It seemed to_ their . Lordship that the question did not 
-admit of doubt. To deprive-a suit or in a pending action of an appeal to 
_ a superior tribunal which belonged to him as of right is ‘a very different 
thing from regulating procedure. In principle, the Court. found no ' 
difference between abolishing-an appeal altogether and transferring the i 
„appeal to anew tribunal. In either .case, there is an interference with ~ 
existing rights contrary to the well known general principle that statutes”. 
are not to be held to act retrospectively unless a. clear intention to that 
effect is manifested. It.was-held that the right being also of. substantive 
nature-and not of mere procedure could not be taken away in absence of - 
l provision in respect thereof. 
29. The procedure for imposing penalty salen Chapter XXI is 
: laid down in section 274 which provides that where the penalty exceeds Rs. ~ 
1000/- the Income-tax Officer shall refer the case`to the Inspecting. 
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Ànima Coramislöner wie shall have all powers conferred under this ch- 
apter for imposition of penalty.,The assessee had the right to be heard and 
assessed before an Income-tax Officer or the Inspecting Assistant Commi- 
ssioner in respect of penalty proceedings under the. Act and such right 
cannot be the right to be heard by any particular officer but by such 
Officer who may have jurisdiction over the matter for the time being. By 
the impugned order no accrued right ‘of the assessee to be heard and the 
case decided bythe IAC is at allaffected and such right is merely a 
procedural Tight over which ‘there can be no vested right. On the 
authority of the above decision the impugned order affects all pending 
proceedings as it does not affect- any vested-right of the assessee and on 
its terms the existing authority, IAC Range XX is completely divested of 
his jurisdiction with the relevant order coming into force, so that with 
the order coming into force- he causes altogether to have the jurisdiction 
over the pending penalty proceeding which is simultaneously conferred 
on IAC Range XXII. — : 

30. It has been further contended on behalf of thé assessee that the 
impugned order suffers from. fatal infirmity. While it takes away 
the jurisdiction of the IAC ‘Range XX in réspect of proceedings under 
the Act relating to areas, incomes or persons, the order does not mention 
“cases” go that t the jurisdiction i in respect thereof has been still retained 
with the IAC Range XX. Section 123 was substituted by new provisions 
by Re ye bance, (No. 2)- Act 1967 with effect from April 1, 1967 
whereby word “cases or classes of cases” were imported in 
sub-section (1) ‘of sections 123- and 124 lass we have noted earlier 
and the support for this contention is sought to be made on account 
of ‘absence of the word “‘cases- or classes of cases” in the impugned 
order. } Bt o oe” 

31. The original order whereby the jurisdiction of ].A.C. Range 
XX was created has not been produced. Even so we may presume 
that since the relevant assessment was made on March 30, 1967 and 
referenee of penalty proceeding to ‘I.A.C ‘Range KX was made on 
Mareh 23, 1967, these were obviously done by the Income-tax Officer 
‘B’ Ward on the basis of the Jurisdiction conferred on the appropriate 
authorities under order of the Commissioner passed under the unamended - 
provisions: of section {23(1) and 124 (1) which were in force till March 


. 31, 1967. At the-time the word.'“‘cases or classes of cases” were not 


H 


in sections 123 (1) or 124 (1) which were imported by the amendment 
which camé into force with effect from April, 1, 1967. There is no 
dispute that Income-tax Officer. ‘B’ Ward Howrah or the IAC Range XX 
had jurisdiction over assessmerit and’ penalty proceedings -respectively 
even though the word ‘‘cases or classes of cases” was not in sections 123 or 
124 as. being obviously in respect of persons and by the impugned order 


_ such jurisdiction was withdrawn and conferred on I.LA.C Range XXII. 


~ 


x 
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32. The jurisdiction of the authorities under the Act. is concerned 
with ‘area, incomes, persons.and by amendment cases have- been 
introduced. The reason for amendment- of section 123 (1) and 124 a) i 
can be found according to Mr. B. L. Pal in the speech of the Finance’ 
Minister in 1967-68 (Vide 64 LT.R. (Statutes). It was said : 

“In this connection, we have experimenting for some time with 
.a new system of distribution of work i in the Income-tax Department. 
Under this system, particular functions such as,those of assessment, 
collection, refunds etc. are performed by the Income-tax Officers 
specifically entrusted with these functions” p. 101. The Note of the, 
„Ministry of Finance states : 
. “The main feature of the “functional” system of working adopted - 
in the pilot project Ranges is that instead of one Income-Tax Officer 
being responsible for various functions in relation to a group of 
-. agsessee, such as, issue of notice to them, assessment to tax, issue of 
demand- notices and finally actual collection of taxes, these functions, 
and if necessary further sub-divisions of them are allotted to different 
group of officers. The advantage of this “functional” distribution of 
work lies mainly in the fact that it. enables an officer or a group of 
officers to specialise in certain specified functions, and thus acquire 
greater proficiency in these such items of work can be performed more 
economically by junior officers” p. 107. . 


33. The note on clauses in tho statementg of objects and reasons 
state as follows ; 

“Clause 27 sub-clause (2) under section 123 as substituted, it will 
be open to the Commissioner by general or special order in writing 
to distribute and allocate the work on functional basis among two or 
more Inspecting Assistant Commissioner having concurrent jurisdi- 
ction over the same area or the same person or classes Of persons or 
the same incomes or classes of income or panes same cases or classes of. 
cases.. 

“Clauss 27 Sub- clause (3)(1) . Under sub-sections (1) and (2) (of 
section 124) az substituted, it will be open- -to the Commissioner or the 
Inspecting Assistant Commissioner authorised by him in this “behalf 
by general or special order in writing, to distribute and allocate the 
work on functional basis amongst two or more Income-tax Officers 
having concurrent jurisdiction over the same area or the same persons 

. or classes of persons or the same income or classes of income or the 
same cases or classes of cases . 2 (p. 172-73) | 
We have given the extracts in some details for the purpose of appre- 
ciating the reasons for the amendment of the relevant provisions which 
_ has a material bearing to decide the controversy between the parties. ; 


34. According to Mr. B. L. Pal since in this case there is only 
Income-tax Officer over the -assessee to perform all the functions, it is 


G 
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sufficient complaince of section 123(1) if the order thereunder directs that 
the new IAC shall perform and other IACs shall not perform the functions 
of IAC in respect of persons in respect of whom'a particular [TO or ITOs 
perform their functions as ITOs and it was not necessary to refer cases to 
the IAC Range XXII in these circumstatances. It was contended that 
the I.T.O. G Ward Howrah to whom the cases relating the assessee were 
_ transferred on the same date as admitted in the affidavit-in-reply on behalf 
of the assessee in paragraph 3 -had the jurisdiction over the agsessee to 
perfrom his functions under the Act: over whom the IAC, Range XXII 
alone was conferred the jurisdiction to perform his funtions under the 
Act, r : í 

35. The contention is contested by Mr. B. Pal on the ground that 
the functional system has been in the statute all through and if “person” 
includes cases, the words would be redundant and it will be an absurdity 
that in respect of one assessee, one ITO will deal with assessment and 
one with penalty and ‘cases’ can not- be equated with functions. 

36. Itappears to us that under the’ ‘substituted provisions by 
the amendment of the Act, different functions relating to the 
same assessee may be assigned to different ITO’s which will be cases 
under Explanation to section 127. In such event, the necessity arose 
for importation of the word “‘cases” in the. relevant sections for assign- 
ment of performance of distinct functions regarding the same assessee to 
different ITO’s and IAC’s. But aince in this case there is one ITO for 
discharge of all functions ander the Act relating to the assessee it was not 
_ necessary that the cases should also be assigned to the IAC when the 
reference to the functions to be performed by such ITO also included 
all proceedings concerning the assessee under the Act. The situation in 
this caseʻis the same when the reference was made to IAC Range XX 
whose jurisdiction was linked with the jurisdiction of ITO ‘A’ Ward 
Howrah in respect of the assessee which did not include “cases”. 

, 37. In view of the above discussions we are unable to sustain the 
order under appeal and hold that the proceeding commenced by the 
Inspecting Assistant Commissioner Range XXII is legal and valid in law 
and within jurisdiction. The appeal accordingly sueceeds and is allowed 
and the judgment and order under appeal are set aside. The application 
under Article 226 is dismissed and the rule is discharged. All interim 
orders are vacated. There will beno order for costs in the circumstances. 

Mitra, C. J. I agree. 

A.S.G. 
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{ CLVIL APPELLATE JURISDICTION ]. 
Before Mr. Justice Ganendra Narayan Ruy _ La 
Decision; November 14; 1979 ake 


_Versus 


“ Bijoti Bhattacharya & Ors. ` ` POSEG _..Oppasite Parties* 
West Bengal Land Reforms Act, secs 201) and 8—Busta or Home- 


stead, when can be considered ay agricultural land — Right of pre-émption. 


‘Petitioner made an application for pre-emption of a plot of land, 
' baging his claim on the ground that be was co-sharer of the holding” ‘and 


-also held land contiguous to the land whereof claim of pre- emption was `. 
-made, Trial Court.found that petitioner was.not a co-sharer and was also - 


not entitled to claim pre-emption as the land in question was not agri- 


„cultural land within the meaning of the West Bengal ‘Land Reforms Act.- 


Trial Court held that the application for pre-emtion under gec. 8 of 


, the Land ‘Reforms Act was not maintainable and dismissed the. 


application. Petitioner preferred an appeal but the appeal was dismissed. 


_ Petitioner then moved the High Court and.contended that if a person -. 


held any land for agricultural ‘purpose and also” held a homestead then 
such homestead was agricultural land. Respondent. ‘submitted that pre- 


emptor himself deposéd and admitted that the plots appertaining - to the` 
holding in question did not contain any agricultural land, so the land. being ` 


non-agricultural; sec.-8 of the Land Reforms Actowas not ‘attracted. 


\ HELD: A homestead ipso facto is not an agricultural land. At dis: 


only ‘under special circumstances a homestead may became an agricultural 
land provided the lands comprising the holding where the homestead apper- 
tains-are also used for agricultural purpose. Ifa raiyat holds other lands 


- Kamaleswar Singha , T: „Petitioner 


for agricultural purpose ina different holding, a homestead appertaining ` 


to another holding not used for agricultural purpose will not become an 
«agricultural land within “the meaning of sec. 2(1) of ‘the Land Reforms 
Act, When the pre-emptor petitioner has clearly admitted that. no portion of 
- the land comprising the holding wherein bastw appertains is used for 
agricultural purpose and as such the homestead or bastu in, question cannot 
be held to be an ‘agriculiural land simply because_ the pre-emptor petitioner. 


holding the bastu also holds- some -other land apper saining: 10 a different 


nee ‘for agricultural purpose. — i © ..( Para 5) 
“Cases referred to:— - ` i 
(1) Khantamayee v. Rukmini, 48 CWN 759 
(2) Mishri Shaw y. Belur Nikunjamoyee Gadar, 1978(1) CLJ 532, 
(3) Ram Kumar Kajaria y. Messrs Chandra Engineering (idla) Ltd., 
> 1716 CWN 426 |. i 
(4) Eyachhin-Ali Naskar v. Gopal Gazi, 83:CWN 87 s 
= * C.R. No. 2886 of 1979.. > > 7 i 
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Solalaith: ei and Pradipta Roy ‘ Bie Fa .. for the petitioner 
. Monomohon Mukherjee and Gouri Prasanna . 
Mukherjee -. - : .. for the opposite parties. 


The judgment of the Court’ was as follows : — 


This Rule is directed against the order dated July 17, 1978 passed 
by thé learned Additional District Judge, 5th Court at Midnapore in 
Miso. Appeal No. 43 of 1978 affirming the order No. 27 dated January 
-31, 1978 passed by the learned Munsif, Second Court, Midnapore in J. 
Misc. Case No 60 of 1975. The petitioner made an application for pre- 
,emption of .03 acre of land being the eastern portion of plots Nos: 551 
and 552 appertaining to -Revisional Settlement Khatian No. 29 within 
Mouza Dhekia, P S. Kharagpur in the district of Midnapore. The plain- 
tiff based his claim for pra- -emption onthe ground that the plaintiff was 
a co-sharer in respect of the holding in question and the plaintiff also held 
contiguous to the land in respect of which the said right of pre- 
emption was made. `The trial Court -on consideration of the materials 
. on record'and evidences adduced by the parties came to the finding that 
the petitioner was not aco-sharer because he had purchased some land 
_ in the holding in question prior to the vesting of estates under the West 
land Bengal Estates Acquisition Act, 1953 and the petitioner was also not 
` entitled to claim for pre-emption on ‘the ground, of vicinage because the 
in question was not an agricultural land but a non-agricultural land and 
. as such"the same was not Sand’ within the meaning of the Land Reforms 
- Act. In that view of the matter, the trial court, held that an 
application for pre-emtion under section 8 of the West Bengal Land 
Reforms Act was not maintainable and the gaid application for pre- ` 
emption was dismissed by the trial court. The pre-emptor petitioner 
thereafter preferred an appeal being the said: Misc. . Appeal No. 43 of 
1978 pending in the Sth Court of the learned Additional District Judge, 
Midnapore and’as aforesaid the learned Additional District Judge dismissed 
the said appeal and affirmed the order of the learned Munsif rejecting the 
application for pre-emption. It, however, appears that the Court of Appeal 
below held that the land in question wasan agricultural land but the 
Court of Appeal below held that although it was an agricultural land the 
petitioner was not entitled to pre-emption on the ground of vicinage and 
` the right of pre-emption on the ground of vicinage under section 8 of the 
Land Reforms Act can be made if a person holds not any portion of the 
land sought to be pre-empted, but a` different land contiguous to the land 
in question. : i 

2. Mr. Saktinath Mukherjea: the learned Counsel appearing on 
behalf of the petitioner submitted that the court of appeal below having 
come to the finding that the land in question was an agricultural land, 
it should have allowed the application for pre-emption because admittedly 
the pre-emptor petitioner was owner of a portion of the plots in question. 
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Mr. Mukherjee submitted in his usual fairness that homestead ipso facto 
will not determine the question as to whether the land is agricultural or 
non-agricultural. .Mr. Mukherjee contended that if a person holds any | 
l land for agriculfùral purpose and also holds.a homestead then such home- 
stead of a person holding any land for agricultural purpose is an agricultural 
land. Mr. Mukherjee submitted that it hag not been found by any of the 
Courts below that the petitioner does not hold any land for agricultural - 
purpose. It has only been held by the trial court that the lands in ques- 
tion were not held for agricultural purpose but such land „consisted of 
. structures meant for residential ‘purpose. Mr. Mukherjee submitted that 
a house for residential purpose is not an agricultural land ordinarily but. 
if a raiyat holds’ other lands for agricultural purpose. and . also 
holds a .plot comprising his homestead then the said homestead 
becomes an agricultural land, although _ the dwelling house and the lands 
appertaining thereto as such are not actually utiliséd for cultivation. Mr. 
Mukherjee in this connection referred toa Bench decision of this Court 
made in the case of (1) Khantamayee v. Rukmini, reported in 48 CWN . 
at page 759. Is waes held in the said decision that lands actually used for 
raising by cultivation food grains, vegetables and` fodder as also other 
marketable commodities such as jute, hemp, cotton, Jac, etc. ; lands lying 
unused but capable of being used for the above purposes ; lands used for 
purposes accessory to cultivation, e.g., the thrashing floor and irrigation” 
tanks ; lande containing cattle sheds and sheds for ploughs, etc ; lands 
used for orchards or for farming purposes. i.e., raising or feeding of -~ 
cattle or other live-stock ; pathways, khals, nullas serving the agricultural 
lands and sites of dwelling houses of cultivators are all agricultural lands 
for the purposes of Item No. 21 of List Il of the Government of India 
Act, 1925 but dwelling houses other than those used for the residence of 
cultivators or farmers ; lands-which are being actually used for raising 
-minerals ; lands covered by forest: Debasthanas ; and ‘possibly lands 
used for planting trees for the purposes of fuel are non-agricultural lands. 
It was also held that “Dwelling house” would include adjacement buil- | 
dings or outhouses, curtilege, garden, courtyard, orchard - within the 
compound of the house and all that is necessary for the convenient use 
thereof. Relying on the aforesaid decision, Mr. Mukherjee contended 
that there is no material which establishes that the pre-emptor petitioner 
doesnot hold any land for agricultural purpose. On the contrary ' 
the interest relating to the land in question was recorded as thatof a 
raiyati sithiban. Accordingly it must be held that it was an agricultural 
land. Mr. Mukherjee also contended that actual user of land on the date 
of vesting must determine the nature of the land under the West Bengal 
Estate Acquisition Act. Itis immaterial as to for what purpose the land 
was settled earlier and-the legal principle that the purpose of original settl- 
ement of the land will govern the nature of the tenancy has undergone a 


e 


1913 (2) CLJ] : Kamaleswar Singha v: Bijoli Bhattacharya 529 


change because of the provisions of West Bengal Estates -Acquisition 
Act, 1953. It is the actual- user of the land on the date of vesting 
which will determine the nature of the land, namely, whether the 


- land is agricultural or non-agricultural under the West Bengal Estates 


r 


Acquisition Act. For this contention Mr. Mukherjee referred to the 
decision of this Court made in the case of (2) Mishri Shaw v. Belur 
Nikunjamayee Gadar, reported in 1978(1) CLJ at page 532. Mr. 
Mukherjee also referred to another Bench decision of this Court made 
in the case of (3) Ram Kumar Kojaria v. Messrs. Chandra Engi- 
neering {Indla} Ltd. -reported in 76 CWN at page 426. It was held 
in the said decision that Section 2(10) of the West Bengal Land 
Reforms Act defines the term ‘Raiyat’. ‘Raiyat’ means a person who 
holds land for purposes of agriculture. It is clear from the defini- 
tion of the term ‘Raiyat’ that the only test whether a person is a 


. raiyat or not isthe purpose for which the land was settled. If the 


purpose for which the settlement was made is agricultural purpose, 
the person in whose favour such | settlement was made, is raiyat. On 
the other hand if the purpose is other than agricultural purpose 
for which the land was settled, in that case, the settlement cannot be 
said to be`a raiyati settlement and the person in whose favour the 
settlement was made cannot be regarded asa raiyat within the meaning 
of Section 2(10). of the Act, even though the land is actually used for 
agricultural purpose. Cultivation of the land or actual user of the same 
for agricultural! purpose * by a co-sharer raiyat is not a condition 
precedent for enforcing the right of pre-emption under section 8(1) 
of the Act. Relying on the aforesaid decision Mr. Mukherjee sub- 
mitted thatthe right of pre-emption will not depend upon the actual 
user of the land but the purpose for “which the land was settled. 
Mi. Mukherjee submitted that it will appear from the revisional record 
of rights that the interest recorded in respect of the said land was that 
of a raiyat sithiban which indicates the purpose of settlement of the 
land in question. Accordingly even assuming that the land was a bastu 


. land comprising structure thereon it cannot be held that it was not a 


raiyati land and as such it is not an agricultural land within the meaning 
of the Land Reforms Act. 

_ 3. Mr. Monomohan Mukherjee, the learned Counsel appearing 
for the opposite party however submitted that the pre-emptor himself 
deposed in the proceeding and had admitted that the plots appertain- 
ing to the holding in question do not contain any agricultural land 
and in view of such clear admission made by the pre-emptor, it must 
be held that. the lands appertaining to'the holding in question are non- 
agricultural lands-and the trial court was quite justified in holding that 
the lands-in question are non-agricultural lands and as. such section 8 
of the Land Reforms Act was not attracted in the facts of the case, 
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Mr. Mukherjee submitted that the Court of appeal below did not ‘consider 
the intrinsic evidence on record but held that the land was agricultural 
land simply because the interest Was recorded in the Revisional Record 
of Right as that of a Raiyati Sithiban. In this connection Mr. ‘Mukherjee 
‘referred to a decision of this Court made in the case of (4) Eyachhin Ali 
Naskar and Anr. v. Gopal Gazi reported in 83 CWN at page 87. In the 
said case the right of pre-emtion in respect of a land comprising the bastu 
with hut standing thereon was taken into consideration by this Court. 
The interest of the tenant in respect of the land was recorded as that of 
` Raiyati Sithiban as in the instance case. But S. K: Datta, J. held that 
under the West Bengal Land Reforms Act, raiyat ‘has been defined as a 
person who holds for the purpose of agriculture. When a raiyat, who 
holds land for purpose of agriculture, has also homestead in such. hold- 


ing, in such a case, a homestead will be agricultural land. But in a. 


case where the holding 1s recorded as bastu and the non-agriculture user 
is evident as appearing from the Revisional Record of Rights wherein it 
has been stated that there are two huts standing thereon, the Jand cannot be 
treated ag agricultural lands to which the provisions of the Land Reforms 
Act will be applicable inasmuch as the Land Reforms Act ‘applies only 
to agricultural lands. It was also held by His Lordship that under Section 
8 of the Land Reforms Act if a portion or share of a holding of a raiyat 
is transferred to any persoo other than a co-skarer, in the holding, it is 
liable to be pre-empted under certain conditions by a co-sharer raiyat or 
by a raiyat possessing land adjoining such holding. The right of pre- 
emption is thus confined to portion or share of a holding of the raiyat and 
not to any other kind of holding. Relying on the aforesaid decision Mr: 
Monomohan Mukherjee submitted that in the instant case it will appear 
from the Revisional Record of Rights that the land is a Bastu land and 


there are residential structures on the said land and non-agficultural user ; 


is manifest from the nature of the: land recorded in the Revisional Record 
of Rights. Mr. Mukherjee submitted that under certain circumstances 
the homestead may become agricultural lands if within the holding in 
question there are lands used for agricultural purpose or used in connection 
with agriculture but in the instant case the pre-emptor himself has stated 
in his evidence to ‘the effect that lands appertaining to the holding in 
question are not used for agricultural purpose. Mr. Mukherjee submitted 
that a Bastu will not fpso facto become a homestead within the meaning 
of the Land Reforms Act and as such an agricultural land simply because 


the person holding a share in the bastu also holds land in some other - 


_ holding for agricultural purpose. Mr. Mukherjee also submitted that is 
the user on the date of vesting which will determine the nature of land for 


\s 


the purpose of West Bengal Estates Acquisition Actas was held by this _ 


Court io the aforesaid case of Mishri Shaw. Mr. Mukherjee submitted that 


in the facts and circumstances .of the case when admittedly no land ` 
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appertaining to the holding in question was used for agricultural purpose 
the land in question cannot be held to be an agricultural land and as 
such .the application for pre-emption under Section 8 of the Land Reforms 
Act must fail and no interference is called for in this Rule. 

4. Mr. Saktinath Mukherjee, the learned Counsel for the petitioner in 
reply to the said contention, however, submitted that for becoming a Rat- 
yat i¢ is not necessary to become owner of a land but a person may become 
-raiyat if he-holds land for agricultural purpose and he submitted that if a 
, Taiyat holds some lands for agricultural purpose and he has also a homestead 
the said homestead becomes agricultural land within the meaning of. 
Section 2(1) of the Land Reforms Act. He submitted that it is not neces- 
sary that the lands appertaining tothe holding in question should be 
held for agricultural purposes. 

5. After considering the submissions of the respective Counsel 
appearing for the parties, ıt appears to me that a homestead ipso facto is 
not an agricultural land. It is only under special circumstances, a home- 
stead may become an agricultural land provided the lands comprising the 
holding where the homestead appertains are also used for agricultural 
purpose. Iam unable to accept the contention made-by Mr. Saktinath 
Mukherjee that even if a Raiyat holds other lands for agricultural purpose 
in a different holding, a homestead appertaining to another holding not 
used for agricultural purpose will also become an agricultural land within 
the meaning of Section 2(1) of the Land Reforms Act. Mr. Monomohan 
Mukherjee the learned Counsel appearing for the opposite party is justified 

‘in contending when the pré-emptor petitioner bas clearly admitted that no 
portion of the land comprising the holding wherein ‘bastu’ appertains is 
used for agricultural purpose and as such the homestead or bastu in 
question cannot be held to be an agricultural land simply because the 
pre-emptor petitioner holding the bastu also holds some other land 
appertaining to a different holding for agricultural purpose. In my view, 
in the facts of the case, the principle decided in Eyachhin Ali Naskar’s 
case fully applies and I respectfully agres with the view made in the 
said case. Accordingly, this Rule fails and is dismissed but I make no 
order as to costs. 


P. R. 
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[ CIVIL APPELLATE JURISDICTION ]} 

Before Mr. Justice Sambhu Charan Ghosh and 

Adr. Justice Ramendra Mohan Datta 
7 Decision : July 13, 1979 
Sayaji Mills Ltd. s Appellant/Defendant 
Versus : 

Aradhana Inyestments Ltd. . ta ... Respondent/Plaintiff* 

Arbtration (Act Act X of 1940), secs. 2(c), 20— Court in which special 
suit can be filed.—Filing of Arbitration Agreement Jurisdiction of Court— 
Implied terms in the Agreement— Novation. , 

Companies Act, Sec. 293 (1) (a)—effect of non-compliance. 

An Agreement was entered into at Bombay between Sayaji 
Mills and Punalur whereby Sayaji would sell its Mill No. 2 at Bombay 
to Punalur, its nominee or nominees for a consideration of Rs. 15300000 
out of which Punalur would pay up all the liabilities of Sayaji of 
Rs. 14550000 and pay Sayaji the balance viz. Rs. 750000. Agreement. | 
contained an Arbitration clause and it was subject to approval by Boards 
of Directors of Sayaji and Punalur. Punalur nominated Aradhana as 
its nominee, Directors of Sayaji put a condition that the nominee 
should have Rs. one crore as its capital. Punalur did not accept 
nor did Aradhana comply with such condition. Aradhana filed a Special 
suit in Calcutta High Court under sec. 20 of the Arbitration Act for 
reference of the dispute to arbitrator. Trial Court held that the court 
had jurisdiction as part of the cause of action arose within its jurisdic- 
tion and directed the reference of the disputes to the arbitration of 
the named Arbitrator. Sayaji Mills preferred an appeal and contended, 
(1) that Aradhana not being a party to the Memo, or Arbitration 
Agreement, had no locus standi to institute the suit under sec. 20 
of the Arbitration Act, (2) that there was implied agreement that | 
the nominee would not be a man of straw, (3) that the respective 
Boards of Directors did not get the approval and (4) that scc. 
293 (1) (a) of the Companies Act was not complied with. Respondent 
submitted (1) that there was a concluded contracts and (2) that 
Punalur’s nominee Aradhana got itself substituted in the Agreement 
in place of Punalur, 

HELD: It was ultravires the Board of Directors of the appellant 
to sell the Sayaji Mill No. 2 without obtaining consent in a general 
meeting of the shareholders of the company. 

The Agreement recorded in the Memorandum is not binding on the 
‘appellant company. Moreover the Board of Directors of the appellant 
Company did not approve of the said transaction contained in the said 

*Appeal from Original Order No. 101 of 1979 : 

Special Sult No. 82 of 1978 ` oe 
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Meno in the: ‘resolution ‘passed by the Board of Directors on 16th 
January 1978. ` -` _ (Para 19) 

It is nof only [ogical but also falr to. give business efficacy to the 
' agreement to import an implied term in the agreement that the nominee 
of the purchaser” would not be a man a straw and must be appoved by 
the vendor. (Para.24} 

«dn the premises the appellant was oris not obliged to sell Sayaji 
Mill No. 2 to the respondent ‘as-it was not a nominee” wiihin the mean- 
ing of. the term “nominee” as intended by the parties to the agreement 
‘ dated 22nd December 1971. The ‘respondent thus did not become subs- 
fituted in the place and stead-.of Punalur by way of novation in the 
original agreement and could not enforce the agreement nor could enforce 
. the Arbitration clause. contained therein’ — ' ; (Para 27) 


A suit the subject . matter whereof would be inter alia, possesston 
of lands and buildings would. ‘be a suit for land situated wholly outside 
the ‘jurisdiction: of this court and'cannot be filed in this court even with- 
-leave under clause 12 of the Letters Patent and even though parts of the 
cause- of action arise or -the defendant lives or carries on -business with- 
in the jurisdiction of this court. (Para 32) 
i The subject matter of the special suit filed. under sec. 20 of the 
Arbitration Act is inter alia, "possession of intmovable properties situated 

: wholly in. Bombay outside the original jurisdiction of this court. Such 
suit cannot be filed ~in this court. and thus, this court is not a court 
within the meaning of sec. 2(c) of the. Arbitration Act for the purpose 
of filing the arbitration agreement: ` This court has no jurisdiction to 
“entertain or try this special sults = > (Para 33) 
` = Appeal allowed. - i oe 
` Cases referred to :— 
-` {1} Lovegrove. v. Nelson, A0 ER Page te at page 8. 
+ (2) -Page v. Cox, 90 RR 314 at 319 
-(3) - Byrne v. Reld, -(1902) 2 Ch. 73 
(4) Inre: Frankoin.and Swathling’s,. 1929 (1) Ch. 238 
(5) F and G. Sykes (Wessex) Limited v. -Finefare Limited, 1967 (1) 
3 Lloyds List Law. Report page 53o 
' (6) Seruttons Limited and Midland Silicones Limited, , (1962) AC 246 


- s é 


U 


‘J.C. Bhatt, R.J. Josi, T. K. Banerjee and A. K. Stl .. Jor Appellant 
R. C. Deb, A. C. Bhabhra, B. upia, P. K. Mullick” and : 
P. K. Thunjhunwalla. ae for Raxpondent 


__ The judgment of the Courts was as follows : — 

g Ghose, J.: This appeal arises out ofa. judgment and order dated 
March 5, 1979 made by the court of first instance. By the said jadg- 
ment and order, the court of first instance directed the filing of an arbitra- 

tion agreement contained in a memorandum dated 22nd December, 1977 
executed by the Chairman and Managing Director of one Eunalus Paper 
? 


Ds 
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Mills Ltd. and directed the reference of the disputes in regard to the 

agreement recorded in the said memorandum «to be, referred to the 

arbitration óf the named arbitrator I.M. Nanavati. , 
2. The suit under section 20 of the Indian Arbitration Act, 1940 


" was “instituted in this Court not by any of the purported parties to the 


Eee 


said memorandum, but by a nominee, of Punalur Paper Mills Ltd. 
described as the purchaser in the said memorandum, being the respon- 
dent Aradhana Investments Ltd. 


3. The facts leading to the filing of the suit may be briefly stated. 
On 22nd December, 1977 the respective chairman and Managing Director 
of the appellant (defendant in the suit) Sayaji Mills Lid. and one 
Punalur Paper Mills Ltd. signed a memorandum at Bombay: The said 
memorandum confirmed the discussions and recorded the broad terms of 
an agreement for the sale and purchase of Sayaji Mill' No. 2, Bombay. 
by and between the appellant referred ‘to in the said memorandum as 
the vendor and Punalur Paper Mills Ltd. referred to in the said memo- 
randum as the purdhaser: Clause 1 of the said memorandum inter alia 
provided as follows : “The vendor agrees to sell, transfer and convey in 
favour of purchaser, its nominee or nominees, its block of Sayaji Mull 
No. 2 at Bombay free from all charges, encumbrances and lis pendens 
comprising of lands measuring.51176 .81 Sq.-Meters, all factory and other 
building constructed therein, composite textile milla and goodwill and ten- 
ancy rights of the shops in Mulji Jetha Market and a rented flat on the 7th - 
floor of Mount Unique buiiding flat No. 5! fora sum of Rs. 1,53,00,000/- 
(Rupees one crore fifty three lacs only)”. The-said memorandum appears 
at pages 12 to 18 of the Paper Book. 

- 4, The memorandum stipulated that the consideration money 
would be paid, inier alia, by deduction and, adjustment from the 
consideration or'the price of (1) “Statutory Liabilities’ such as muni- 
cipal and other taxes upto the date of conveyance, the sales tax and excise 
duty outstanding as on the date of the conveyance and ‘other statutory 
payments outstanding and related to the property upto 31.1.1978. (ii) 
Employees’ dues such as (a) arrears bonus, if any, (b) bonus from 1.1.1977 ` 


-to 31 1.1978 as per Bonus Act, (c) Arrears of Provident Fund, ‘ESL, if 


any (d) Provident Fund and BSI contribution upto .31.1.1978, (e) arrears- 
of unpaid wages, ifany, and wages (including DA upto 31.1.1978) (f) 
leave wages due in respect of leave not hitherto enjoyed and leave 
wages accruing due upto 31.1.178 ; (iii) dues of Trade creditors and other 
various liabilities of the vendor. The purchaser was to adjust and set off 
total liabilities to the extent of Rs. 1,45,50,000/- (Rupees one crore forty 
five lacs fifty thousand) and pay only a sum of Rs. 7,50,000/- (Rupees 
seven lacs and fifty thousand) in cash. For the purpose of this «appeal 
we reproduce hereunder some of the material terms contained in the said 
memorandum : 


u 
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- “Clause 4. To facilitate smooth Doai and consequential 
accounting.. 
(a) the Purchaser will enter on de facto management, control 
and possession of the mills as from 1.2.1978 to the date of conveyance ; 
=- (b) inventory will be taken of the stocks of cotton, stores, 
colours, chemical, waste and goods unprocessed (on machines) colours, 
chemical, waste and goods unprocessed (on machines) so as to make 
_ it Upto date as on 31.1.1978 and the Purchaser will pay to the account 
of the _ Vendor the margin money in respect thereof to the Vendor's 
Bank ; 
© the purchaser will supply to'the extent of Margin money 
~ required for purchase of raw materials, stores, colour chemicals from 
1.2.1978 to the date of conveyance to be adjusted in price of block and 
current assets ; 
(d) the purchaser will supply wages and other labour dues and 


take sale proceeds of the produce for the period from Ist February, 
- 1978; 


a (e) the profit and osni in the running ‘of the mills from 1.2.1978 
till the date of..conveyance will be of the purchaser and a separate 
` account will be kept for this purpose. 

“B. The Veridor has created “Sayaji Mills Limited Employees 
-Gratuity Trust Fund” with the LIC and since the said trust funds 
pertain to employees of all the three units of the Vendor, the LIC and 

-> Commissioner of Income-tax will be forthwith approached by the 
Vendor to split up the said GTF for employees of Sayaji Mill No. 2 
_ (under sale} and the remaining employees of the Vendor in respect of 
their units at Kathawada and Chalakudi and the benefita of the said 
GTF on its being split-up for the employees of Sayaji Mill No.2 will 
stand transferred for the benefit, of those employees and will be 
managed by the Trustees nominated by the Purchaser. The splitting 
up of and the transfer of the GTF ir respect of Sayaji Mill No.2 is a 
necessary condition of this transaction. The Vendor has indicated 
that on splitting up the GTF amount pertaining to employees of Sayaji 
- Mill No. 2 is approximately Rs. 60/65 lacs.” 

“Clause 9. The stages for completion of transaction will be as 
follows : 

.(i} the respective Vendor and Purchaser companies will get the 
entail of their respective Board of Directors on or before 1.1. 1978. - 

(ii) thé Vendor will call the Extra- ordinary General Meeting of 

„their Members on or. before 30.1.1978 for approving the sale of their 
” undertaking of Sayaji Mill No. 2 as regue by section 293 (1) (a) of 
the Companies Act ; fa 

(iii) the conveyance will ‘be executed on or before 1.4.1978 and 
the Vendor will obtain the PEAEOISEION of the competent authority under 


` 
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the Urban Celling Act and the Income-tax Clearance Certificate and 
complete other formalities and obtain other permissions before that 
date. From now onwards the Vendor shall not dispose of any machin- 
eries or any part of Block. 


Clause 12. On the requisite Board Resolutions being passed by’ 
the' respective Companies, the Purchaser will give as and by way of 
earnest money a sum of Re. 7,50,000/- Rupees seven lacs fifty thousand - 


only) to the Vendor to be adjusted ın the said consideration. In the 


event of f sale being not completed, the Vendor shall return the carnest 


money”. 


5. The said memorandum also provided for execution of Indemnity 
Bonds by Vendor in favour of purchaser against any claim or liability of 
the said property-agreed to be sold relating to the period prior to the 
date of conveyance in excess of a sum of_ Rs. 1,45,50.000/- (Rupees one 
crore forty five lacs and fifty thousands). Likewise, the purchaser also 
would indemnify the vendor against the claim of the trade creditors taken 


over by the purchaser and deducted from the price. The said memoran- ` 


dum contained an arbitration clause which “reads as follows, to wit: “If 
there is any difference of opinion arising on the interpretation, implemen- 
tation of this Agreement and in carrying out all the details of the bargain 

the same will be referred to the sole arbitration of Shri ILM. Nanavati, 


Advocate, and the parties agree to abide by his decision by way of - 


summary arbitration.” On January 3, 1978 the Punalur ‘Paper Mills Ltd. 
wrote to tbe appellant aa follows : e 

“Dear Sir, . 

Sub: Memorandum of aeisenian dated 22.12.77. 

Our Board of Directors has considered the above, at its meeting, 
held on 2nd inst., and decided to take over your Sayajt Mills 
No. 2, subject to permission of I.C.I. and I.F.C. 

However, since this is likely to take ‘some time, our Board has 
nominated ‘Aradhana Investments Ltd, as our Nominee as per Clause 
1, of Memorandum. x 


Pleasc let us have your Board Resolution to proceed further.” 
6. On January 5, 1978 the respondent Aradhana Investments Ltd. 
wrote to the appellant in the following terms : 
“Dear Sur, 
Sub :—Memorandum of Argreement dated 22.12-77 between 
you and Punalur Paper Mills Ltd. 
We have been nominated as purchaser by Punalur Paper 
Mills Ltd , under Clause 1 of the Memorandum. , 
Please let us have your Board resolution, to enable us to 
proceed ‘further in the matter.” 
7; On January 16, 1978 the Board of Directors of the appellant 
company passed certain resolution certified true copies whereof appear at 
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Pages 28 to 4 of the Paper Book. Byt the said resolutions the Board of 
the appellant company did not unconditionally approve of the memoran- 
dum dated 22nd December; 1977 ; -but only approved of it in principle 
_ subject. to the clarifications and -conditions mentioned in the said 
resolutions. oe 
“8. The Board of the abelan compäny further inter alia, regolved 
on 16th January, 1978 as mentioned herein before as follows : 
“RESOLVED that if Aradhana Investment Ltd nominated by 
- (Punalur Paper Mills Ltd. increases its paid up capital upto Rs. 60 lakhs 
‘and obtains fixed deposits for one year jn their Company to the extent 
of Rs.:40 lakha on or before the Ist March 1978 and satisfies the com- 
pany in that behalf and the said nominee also agrees to the clarifications 
mentioned hereinabove, the company would. be willing to complete 
the sale in favour of the said nominee but otherwise Punalur Paper 
Mills Ltd. shall complete the sile with the above clarification.” ° 
9. The appellant along’ with its letter dated January 18, 1978 
written to Punalur enclosed the copies of the resolutions mentioned 
hereinbefore and appearing at pages 28 to 34 of the Paper Book passed 
_ by the Board of Directors of. ‘the appellant on: January 16, 1978. By its 
letter dated January 25, 1978. Punalur wrote to the-appellant stating that 
Punalur had already nominated the respondent’Aradhana Investments Ltd. 
vas the Purchaser and that all the future correspondence should be done by 
the ‘appellant directly with Aradhana.’ By its letter dated February 2, 1978 
. the respondent referrede to the appellant's above-mentioned letter dated 
‘January 18, 1978 addressed to Punalur and stated -that the said letter had 
come to the respondent as a complete. surprise and that it was an 
attempton the part of the Appellant to resile from the agreement dated 
December 22,. 1977. On February 3, 1978 the Board of Directors 
of the: appellant passed -- another resolution. ‘Copies of minutes of the 
said Board meeting appear at- page -156 of the Paper Book, from the 
eaid minutes of the said meeting -it appears that there were further discu- 
ssions with the representatives of the purchaser at Bombay by the appellant 
relating to the memorandum dated December 22, 1977. It appears from 
copies of minutes-of the meeting held between the appellant and Punalur 
-on January 31 and February 1, 1978 at Bombay that the parties failed to 
arrive at a consensus in regard to the evens out of the memorandum 
dated December, 22, 1977. Tee 


10. Mr. Bhatt, the learned counsel appearing on behalf of the appe- 
Nant, drew our attention to -the copies of’ the said minutes of the said 
meeting held at Bombay which were used in the interlocutory proce- 
dings in the appeal and with the consent of the parties were included 
in a “supplementary Paper Book and -filed in the- appeal. 

„11: By their letter dated. February - 11; 1978 Messrs.- Chiwanlal 
Shah and Company, Advocates of the appellant, wrote to Aradhana 


` 


~ 
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that the memorandum dated December 22, 1977 did not record a complete 
agreement. Thereafter, certain correspondence passed between Messrs. 
Chiwanlal Shah and Company and Messrs Khaitan and Company. 
Ultimately the Suit No. 82 of 1978 (In the matter of the Arbitration Act 
etc. Between Aradhana Investments Ltd. and Sayaji Mulls Ltd.) was 
filed on September 14, 1978 by the Respondent. Aggrieved by the judg- 
ment passed in the said suit the present appeal has been preferred, by the 
appellant. 

12. Mr. Bhatt, the learned Advocate appearing on behalf of the 
appellant submitted first, that the respondent had or has no locus standi 
to institute this suit inasmuch as the respondent was not a party to the 
memorandum dated December 22, 1977 and as such was not a party to 
the arbitration agreement contained inthe memorandum and thus can- 
not apply under section 20 of the Arbitration Act. Section 20 (1) of the 
Arbitration Act requires one to be a party to the arbitration agreement 
in order to take recourse of the provisions of section 20 of the said Act. 
Mr. Bhatt in this connection drew our attention to the express words in 
section 20 of the Arbitration Act and its various sub-sections in contrast 
to the terms and expressions used in sections.33 and 34 of the Arbitra- 
tion Act. Itis not disputed that there~has been no assignment of the 
‘agreement recorded in the memorandum dated December 22, 1977 in 
favour of the respondent. The respondent cannot, therefore, claim even 
to be a party to the agreement. Mr. Bhatt drew our attention to the 
case of (1) Lovegrove v. Nelson, 40 ER page 1 af page 8 and (2) Page v. 
Cox, 90 R.R. 314 at 319. Mr. Bhatt also cited (3) Byrne v. Reid (1902) 
2 Ch. 73 which followed the ratio decidendi i in Page v. Cox. Mr. Bhatt 
submitted that the above-mentioned cases. relied on by the respondent in 
the court of first instance were decided on the basis of the Principle of 
trust. Mr. Bhatt relied on (4) In Re: Frankoin and Swathling’s Arbitration 
reported in 1929 (1) Ch. 238 where it was held that the nomince of a 
party to an arbitration agreement was not entitled to enforce the arbitra- 
tion agreement. ‘In support of this proposition, Mr. Bhatt also relied 
on a passage in Russell on Arbitration 18th Edition at page 114 and 
Halsbury’s Laws of England 3rd Edition Vol. 28 at page 528 para 1023 
and at page 529 para 1024. Mr. Bhatt’s main emphasis was on the point 
that in all the above mentioned cases cited on behalf of the respondent in 
the court of the first instance, relief was granted to the nominee on the 
basis that the nominee was a cestui que trust. Mr. Bhatt next submitted 
that the agreement in the instant case excluded the idea of trust inasmuch 
‘as it was not the intention of the parties or Punalur to exclude altogether 
Punalur from having the benefit under the contract. In other words, 
Mr: Bhatt submitted that the relevant terms in the memorandum whereby 
the appellant agreed to sell the Sayaji Mill No. 2 to punalur, its nominee or 


nominees, does not exclude, the possibility of the benefit of Sayaji’s 
promise going to Punalur. 


r 
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13. The next aspect of the submission of Mr. Bhatt was that the 
nature of the contract implies the approval by the Vendor of the nominee. 
- Mr. Bhatt submitted that under the memorandum dated December 22, 
1977 only Rs. 7,50,000/- was to be paid by the purchaser to the Vendor 

~ and the balance of the consideration of Rs. 1,53,00,000/-, that is to say, a 
sum of Rs. 1,45,50,000/- would remain with the purchaser and if the 
nominee be a man of straw then the vendor would remain liable to its 
creditors statutory or otherwise for its liabilities if the nominee was 

- unable to pay up the liabilities agreed to be paid by the purchaser in the 
memorandum. Mr. Bhatt drew our attention .in this connection to the 
relevant clauses contained in the said memorandum dated December 22, 
1977 and submitted that the court should import an implied term in the 
contract to the effect that the mominee must not be a man of straw and 
must be approved of by the Promisor. Mr. Bhatt further submitted that 
the agreement evidenced’ by the memorandum dated December 22, 1977 was 
not a concluded contract but was subject to the compliance of conditions 
precedent namely, ‘‘{i) the respective vendor and purchaser companies 
will get the approval of their respective Board of Directors on or before 
1.1.1978” and (ii) “The vendor will call an extra-ordinary general meeting 
of their members on or before 30.1.1978 for approving the sale of their 
undertaking of Sayaji Mill No.2 as required by Section 293(1) (a).of the 
Companies Act. “None of the aforesaid two conditions precedents have 
been complied with and thus according to Mr. Bhatt no concluded contract 
between the appellant and Punalur over came into existence. The vendor 

_ company was selling a complete undertaking which it had no pwoer to sell 
unless section 293(1) (a) of the Companies Act was complied with. 


44, Mc. Bhatt further submitted that the decision to sell must 
„include power to‘sell and there was no power to enter into any agreement 
to sell the undertaking being the Sayaji Mill: No. 2 without the approval 
of the shareholders of the company under section 293(1)(a) of the Compa- 
nies Act. Various terms remained to be agreed upon aod there were 
merely negotiations going on between the parties, according to Mr. Bhatt. 
Lastly Mr. Bhatt drew our attention to Clause 4 at page 14 of the Paper 
Book and various other clauses, to which we shall refer later, and submitted 
that this was indeed a contract for sale and delivery of possession of 
immovable property,.and therefore, this court has ao jurisdiction to 
direct the filing -of the arbitration agreement under section 20 of the 
_ Arbitration Act and direct a reference to the named Arbitrator. In summ- 
ing up his submissions Mr. Bhatt submitted that: (1) There is no privity 
of contract between-the plaintiff and the defendant, (2) The petition or 
the plaint does not allege that the-plaiatiff-responden t is a cestui que trust ; 
(3) The court should imply a termas'a matter of law that in the back- 
ground of memorandum dated December 22,1977 nomination was subject to 
the approval of the appellant ;-(4) There was no consent to the nomination 
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by the appellant ; and (5) There is no assignment. of the contract in 
favour of the respondent. In the premises the respondent cannot enforce 
the arbitration agreement. N i 


15. Mr. R. C. Deb, the learned counsel appearing on behalf of the 
“respondent, submitted on the other hand that: First, the memorandum 
dated December 22, 1977 is a concluded contract between the parties. 
The parties described the same as an agreement. See Clauses 12 and 15 
of the memorandum); Secondly the parties did not contemplate execution . 
of any other agreement between the parties. The broad terms entered in 
between them have been recorded. Further they have laid down by way 
of insertion of the arbitration clause in the agreement the method or for- 
mula for working out the details of the agreement. In support of his sub- 
mission,Mr. Deb relied on (5) F and G Sykes (Wessix) Limited v. Finefare 
Limited 1967 (1) Lloyds List Law Report page 53; Thirdly Clause 9 does 
not contain the conditions precedents to the agreement at all but merely 
provides for stages for completion of the transactions ; and lastly the 
parties acted on the basis of the nomination. Mr. Deb drew our atten- 
tion in this connection to page 21, 26 and 88 of the Paper Book and emph- 
asised that the parties treated it as a sale. According to Mr. Deb it would 
appear from the above documents appearing in the above-mentioned 
pages that it was a concluded agreement and parties were trying to. 
implemeatit. Infact, the submission of Mr. Deb is that appellant 
Sayaji Agreed to sell the Mill No. 2 to Punalur. its nominee or nominees. 
Punalur nominated Aradhana, the respondent to be its nominee. Arad- 
hana accepted such nomination and thus Aradhana got itself substituted 
in the place and stead of Punalur inthe agreement contained in the © 
memorandum dated December 22, 1977 and this took ‘place by way of 
novation. The English Cases referred to above, according to Mr. Deb, 
proceeded on the basis of property right or trust for the simple reason 
that in English Court no suit for. specific performance ofa partnership 
agreement could lie. Mr. Deb relied on (3) Byrne v. Reid, (1902) 2 Ch. 
735. Mr. Deb submitted that Section 293 (1) (a) of the Companies Act 
did not make the contract ultra vires the Board to sell the undertaking 
of the company but merely puta restriction on the power of the Board 
or the company to sell. Mr. Deb submitted that no point was taken in the 
court or first instance that the dispute involved the possession of land and 
thus the point should not_be allowed to be taken in the appeal. Mr. Deb 
drew our attention to the grounds of appeal being No. 29 and 30 appear- 
ing at page 128 of the Paper Book. According to Mr. Deb there spondent 
by virtue of the tripartite agreement between the appellant, Punalur and 
the respondent hag become subsituted in the contract in the place and 
stead of Punalur and Punalur has gone out of the picture. Thus the 
respondent is entitled to enforce the arbitration clause contained in the 


contract. 
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16. ` Novation takes plies where: the two contracting parties agree 


5 that a third shall. stand in the_ relation of either of them to the other. 


Iti isa new contract and, therefore, „essential that the consent of all partics 
shall be. obtained and in this necessity: for consent lies an essential 


- difference between novation and assignment. 


17. The consent to select a nominee-by Punalur was given. prospec- 
tively by the appellant, according to Mr. Deb, when under the said 
memorandum it agreed to sell Sayaji Mill No. 2 to Punalur, its nominee 


-or nominees. The ‘said prospective consent was'attracted to the nomina- 


tion made by Punalur to Aradhana and. the acceptance of the nomina- 
tion by Aradhana. Thus, according to Mr. Deb, was the creation of 
a new contract by way of tripartite agreement which -extinguished the old 
contract between Punalur and the appellant by substituting the respondent 
in the place and stead of Punalur in the agreement recorded in the Memo- 


randum dated 22nd ‘December 1977. - 


18. _ It should be noted that novation or`a new contract in extin- 
guishment or rescission of an original contract is a question of fact and 


‘we have to look to the pleadings filed by the plaintiff on this question. 


According to Mr. Deb the case of novation haa been made out by tho 
respondent in peras.6 and 7 of the ‘petition: They are in the following 


- terms: ? 


En - “Pursuant to the said ‘agreement and in terms thereof the 
> said pisdi by its letter dated January 3, 1978 to the defendant with 


a copy sent to and duly received. by the plaintiff at Calcutta within 
the said jurisdiction assigned the same and duly nominated the 
~ plaintiff in the place and stead of- the said- Punalur. The plaintiff duty 
‘accepted the said. assignment and nomination at Calcutta within the 
said jurisdiction and by a letter dated January 5, 1978 from Calcutta 
withia the said jurisdiction the plaintiff ‘informed the defendant out- 
- gide the said jurisdiction its “acceptance. of the said assignment and 
* nomination and.‘ duly called” upon the defendant to proceed to 
implement the said agreement in terma.thereof by convening a meeting 
of its Board of Directors for approving the said agreement. Copies 
` of the said two letters dated January 3, 1978 and January 5, 1978 are 

filed herewith and marked ‘B’ and’ ‘C’ respectively.” 
` “¢7, The plaintiff in terms of the’ said agreement duly held a 
. meeting of its Board of Directors at Calcutta within the said juris- 
‘diction of January 4, 1978 where the Board of Directors duly appro- 
ved the said Agreement for sale. A copy of the resolution of the 
Board of Directors of the plaintiff passed at the said meeting of January — 

4, 1978 is filed herewith and marked ‘D’.” 

~ 19. Thus -no express plea of novation was taken in the plaint or the 
petition. It is to be noted at the-outset that under Clause 9 of the above 
mentioned memoranda dated 22.12.77, the firet stage lor completion of 


`~ 
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the transaction was that the respective vendor and purchaser would get - 
the approval of their réspective Board of Directors on or before January 
1, 1978. That clause, provided that the Board of Directors of the vendor 
as well asthe purchaser company must approve of the transactions set 
out inthe memorandum dated 22.12.77 on or before January 1, 1978. 
The Board of Directors of the appellant company did not approve of 
the agreement contained in the memorandum on or before January 1,1978. 
But by the said resolution dated January 16, 1978 the said Board of 
Directors approved of the transaction mentioned in the said memorandum 
only subject to the conditions and/or the clarifications mentioned in the 
said resolution. The said conditions and clarifications as stated hereinabove 
appear at pages 28 to 34 of the Paper Book. Itis evident from annexure 
‘B’ appearing at page 21 of the Paper Book, that is to say the letter dated 
January 3, 1978 that even Punatur’s Board of Directors did not approve 
of the transactions unconditionally on or before January 1, 1978. Punalur 
by their letter dated January 3, 1978 merely stated that their Board of 
Directors had considered the memorandum of agreement dated 22.12 1977 
_atits meeting held on 2nd of January, 1978 and decided to take over 
< the Sayaji Mill No. 2 subject to permission of the Industrial Credit 
and Investments Corporation of India, and the Industrial Finance 
Corporation. The aforesaid term namely Clause 9(1) of the said 
agreement was thus not complied with or performed by either the vendor 
or the purchaser. Clause 9(11) was also not complied with and no extra- 
ordinary general meeting of the members of the appellant company 
was Called on or before 30th January 1978 for .approving the sale of ` 
their undertaking Sayaji Mill No. 2 in térms of Section 293 (1) (a) of 
the Companies Act. Section 293(1) (a) imposes a restriction on the powers 
- of the Board of Directors of a public company of a private company 
which is a subsidiary of a public company to, inter alia, “Sell, lease of 
otherwise dispose of the whole or substantially the whole of the under- 
taking of the company or whére the company owns more than one 
undertaking „of the whole or substantially the whole of any such 
undertaking except with the consent of such public company or the 
private company which is a subsidiary of a public company in a general 
meeting. ‘Thus it is clear that it was ulira vires the Board of Directors 
of the appellant to sell the Sayaji Mill No.2 without obtaining consent ` 
in a general meeting of the shareholders of the company. The term 
“agreement” under the Indian Contract Act is “every promise and 
every set of promise ‘forming the consideration for such other”. (Sec 
Section 2(e) of the Indian Contract Act) Butan agreement enforceable 
by law is a contraet. (See Section 2(h) of the Indian Contract Act). By 
reason of the premises, we are. unable to accept the submission of Mr. 
Deb that since the parties have described the memorandum dated 22.12.77 
as an agreement, the same is enforceable by either of the parties even in 
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the absence of compliance with Clause 9(i) ofthe said memorandum 
or Clause’ 9(ii) of the- said memorandum. Clause 9(i) clearly showa 
that the agreement recorded in the said memorandum was not entered 
into by virtue of resolution: passed by the Board of Directors of the 
appellant or the Punalur. There is nothing on record to show that the 
Managing Director of the appellant hed power to enter into such an agrees 
ment. Jn the premises, we are of the opinion that the said agreement 
recorded in the said mamorandum is not binding on the appellant com- 
pany. Moreover the Board of Directors of the appellant company did not 
approve of the said transaction contained in the said memorandum 
in the resolution passed by the Board of Directors on 16th January, 1978. 
20. An analysis of the agreement contained in the said memorandum 
, shows that the purchaser was to pay onlya sum of Rs. 7,50,000/- and 
undertook the liability for payment of various liabilities of the appellant 
aggregating Rs. 14550000/- mentioned in the earlier part of the judgment. 
21. By paying Ra. 7,50,000/- the purchaser was to get possession, 
managament and control of the Mill with effect from 1.2.1978 even before 
the execution of the conveyance. The appellants in their affidavit filed 
in opposition to the petition under Section 20 of the Arbitration Act 
have stated in paragraph 17: 

“With referance to paragraph-12 of the plaint I deny that the 
defendant has illegally refused to be bound by the pomination 
made by Punalur. The defendant was not bound to accept the 
momination of the plaintiffs unless the Board of Directors of the defen- 
dant were satisfied that plaintiffs are in a position to discharge the 

- _ various obligations on the part of purchaser as set out in the 
memorandum dated 22nd December, 1977. The Board of 
Dircetors of the defendant .Company however was willing to consider 
the nomination of the Plaintiff if they fulfilled the conditions set 
out in the resolution dated 16th January, 1978.” 

The said point was also urged before the Court of first instance and 
dealt with in the judgment as will appear from last few lines of page 
115 and from first few lines of page 116 of the Paper Book. The 
said submissions of the appellant was nome by the learned Trial Judge 
in the following words ; 
“Tt was, however, submitted that in’ executing the agreement, ths 
` defendant must have relied upon the credit worthiness or solvency of 
Punalur which would mean that it was not intended that Punalur 

- could pasg on rights and liabilities under the serremca to a man of 
straw.’ 

The same contentions have been raised in the jomi of appeal being 

ground No. 72 appearing at page 134 of the Paper Book and the grounds 

Nos. 103 and 104 of the grounds of appeal at pages 139 and 140 of Paper 
. Book, 
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4 ~ . ; 
22. The said ‘grounds of appeal-are set out hereunder: ‘72. The. 
Learned Judge erred in holding that with open ‘eyes the Appellants -had’,. 
entered into a mémorandum whereby any nominee of Pynalur would ‘be. 
entitled to all the benefits and would be subject to all the- liabilities - under 


_ the contract.”"- “103. The Learned, Judge failed to appreciate that if. 
Punalur were to assign the rights and obligations under the memorandum . a 
-in favour_of any one else Punalur could assign such benefits and. obligations: . 


under the memorandum to a man Of straw ora. man in insolvent circum<_ 
stances or a company on the verge of Winding up and thereby defeat the” 


rights conferred on the rA ppeMants to enforce the obligations undertaken ; 


: by Punalur.”’ ~ $ re 


“104, “The Lerne Judge failed to 'appeciätė that the memoran: ` : 


dum ‘dated 22nd December 1977 clearly showed that Ahe era a. 
relied upon the credit worthiness or solvency of Punalur.” 


. 23. To us it appears that alihough not stated in so many words “the 


‘contentions before the learned Judge, in the above mentioned: grounds - of 


~ appeal on-behalf of the appellant as well ae in Para 17 of the- affidavit’ in- 
opposition was that one of the implied terms of: agreement: contained. i in the © 


- said memorandum was that the nominee of Punalur must be approved of.. 


k 


by the appellant although such approval could not be “unreasonably. 
withheld, and the nominee must not be'a man of straw. “Whether a-term | 
will be implied 18 a-question of law for the Court; 


24, ^A term will not be ‘implied s0 as.to gontradict any express term 


-and in fact, a term ought not to be implied ubless on considering the whole 


matter’ in, a reasonable manner; -it is clear thatthe parties must have. 


intended that there should be imported sucha term...A Court will only 


pd 


import a term by implication into a contract between the parties, jn the . - 


particular facts and circumstances of a case when the court comes to ‘the 


_conclusion that the- parties probably had -in mind, “the said tèrm 
- but did not express or even if the parties did: not actually = have the term ` 
-in mind would probably have expressly stated the term if ‘the question 


had. been brought to their attention. (See Halsbury’s Laws of England 


. (4th Edn.) Paras 351, 355 and.356 at pages 224, 229 and ` 230). In „the > 
‘facts and circumstances of the case &s already stated above under thè. 


memorandum dated 22 12.77 possession of Sayaji Mill No.2 was to- be | 
made over with effect from [at February, 1978 even. prior to the. execution — 
of the conveyance only on receipt of a sum ‘of Rs. 7,50,000/-, and on the ` 
basis of the-purchaser’s or its nominee’s bare: promise .to discharge the” 


- liability of the appellant-out of the balance of the- consideration, money 


of Rs. 1,45,50000/- which would be deducted from the consideration money. 


` and retained by the purchaser or its ‘nominees. It is, in our opinion, not ` 


only a logical but also fair, to-give business efficacy: to ‘the agreement to 


-importan implied term in the agreement that the nominee of the” purchaser ` 


would not be a man of straw ane must be approved by the vendor. The 


s 
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appellant on receiving the intimation of the eln nominating the 
dofendant, did not unreasonably disprove-of.the nomination forthwitb, 
but passed the above mentioned resolutions by its Board of Directora 
on 16th January, 1978 approving the agreement contained in the memo- 
randum dated 22.12.77 executed by the Managing Director of the appellant 
subject to the various conditions mentioned in the resolutions dated 16th 
January, 1978. One of such conditions was that the respondent would 
increase its paid up capital upto’ Rs. 60,00,000/- and obtain fixed deposits 
for one year in their company to the extent of Rs. 40,00,000/- on or before 
lét March, 1978 and satisfy the appellant in that behalf and the respon- 
dent also must agree to. the conditions mentioned in the sald resolution 
dated 16th January, 1978; in that event the appellant was willing to 
complete the sale in. favour of the respondént. ` 

25. - Punalur did not accept nor comply with the conditions’ men- 
tioned in the said resolutions quoted in-the earlier part of the judgment. 
The respondent also did not comply with gis conditions mentioned in the 
said resolutions stated hereinbefore. . 

26. From the following documents, beins the Income-tax Assess- 
- ment Order of the respondent for the asseasment*year 1978-79, Annual 
Report of 1978 of ‘the respondent company, copy of the Board of Dire» 
_ctors’ report to the shareholders of the respondent a copy of the Auditor’s 
Report and Balance Sheet ofthe respondent company as at 31st January, 
1978 appearing at pages 73 to 87 of the Paper Book, it appears to us that 
` the respondent-was or is a company of very small means and was incapable 
of carrying out the obligations which Punalut was to perform under the 
agreement recorded in the memorandum dated 22nd December, 1977. 
The appellant ere in not approving, or aeeae the respondent 
_ag the nominee. 

27. Ia the armies the RE was`or is not obliged to sell 
Sayaji Mill No. 2 to the respondent as it was not a ‘nominee’ within the 
meaning of-the term * nominee’ as intended by ‘the parties to the agreement 
recorded in the memorandum dated 22nd December, 1977. The respon- 
dent thus did not become subtituted in the place and*stead of Punalur 
by way of- ‘Novation ‘ia the, original agreement-and could not enforce 
the agreement contained in the said “memorandum nor could enforce 
the arbitration clause contained thercin. 

28. On the- question whether the respondent “could enforce the 
agreement contained in the memorandum dated 22.12.77 various 
. authorities were cited by either side. from the Bar. Thecase of (6) 
- Scruttons Limited and Midland Silicones Limited, reported in (1962) 
- AC, 246 relied on“by Mr. Bhatt merely stated -the fundamental princi- 
ple that only a person who isa party to the contract can sue upon it. 
. A stranger to a contract cannot take advantage of the provisions of the 
. contract even where it is clear from the contract that some provisions 
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in it were intended to benefit hint This case indeed was the Sheet 
anchor of Mr. Bhatt. 


. 29. Mr. Deb on the other ‘hand, ieliedchaliily on (1) Lovegrove ` 


v. Nelson, 40. ER page 1, (2) Page v. -Cox 90 RR 314 and (3) 
Byrne v. Reid reported in (1902) 2Ch 735. Lovegrove v. Nelson, 


decided that if persons choose to agree that-any of them shall be at 


liberty to introduce another person into partnership, there is no Teason 
why they should not ; nor why, having so agreed, they should not 
be bound by the agreement. Persons who entered into such agreement, con- 
sent prospectively and once for allto admit into partnership any person 
who- is willing to take advantage of their agreement and to observe the ` 
stipulations, if any, which may be conditions'of his admission. In 
Pagé v. Cox (Supra) the above principle was sought to be applied to 
an agreement between two partners that of-the death of one, his widow 
would succeed him. One of the partneis was dead. The other. surving 
partner contended that the widow had no right to succeed. But it was 
held that thé agreement between-the partners contained in the Articles 
of partnership had created a valid trust in favour of the widow. In 
Byrne v., Reid (supra) one partner. had under the -agreement, 
the right to nominate and introduce his son into the-firm for the- whole 
or a part: of his share. In exercise of this right he nominated his son 
to a part of his share. His son acceptéd the nomination, ‘but other 
partner refused to recognise him as a partper. The father having 
filed an action to-enforce the son’s right the court held that neither the 
father nor the son was entitled to sue for specific performance of that 
agreement. .But nonetheless the son on accepting nomination had’ 


become in the eye of a°Court of Equity a. partner and entitled to such = 


relief as the court of ‘equity grants to partaers. It should be noted. ‘thats 
„all the aboye-mentioned cases were decided. On the basis .of a trust 
having. been created in favour of the nominee or the third person. In 
Re : Franklin-and Swathling’s “Arbitration (1929) 1 Ch. 238.it was held that 
& nominee ‘of a deceased person had no right to apply for the appoint- ` 
ment of an arbitrator in terms of an arbitration agreement contained 
in the deed of partnership when he had been refused by the surviving’ 
partners to be admitted into the partnership. This case was decided on. 
the principle first, that the nominee was -not a party to the agreement ` 
and secondly, that when the partners had properly refused to admit him 

he was-not in the position of a cestui que trust. 
30. (5) F & G Sykes (Wessex) Limited v. Fine Fare Limited, (1967) - 


1 Lloyd’s List Law Report page 53 was relied on by Mr. ‘Deb for the pro- ~ 


position that ina commercial contract the further the parties have gone on 

with their contract: the more ready are the court to imply any’ reasonable ` 

term so as.to: „give effect to their intentions. In the ‘said case there was a con- 

tarct whereby plaintiffs undertook to raise broiler chicks and supply them - 
` ¢ n . r 


1 
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to the nominated growers for eventi sale tothe defendant. The number 
of chicks to be supplied in the first year was mentioned in the contract. 
But the number of chicks to be supplied for subsequent 4 years was not 
mentioned but was stated to De “euch other figures as may be ~ agreed 
between the parties hereto......”.. The contract contained an arbitration 
clause. The parties acted upan the agreement for first two years and it 
was held although the number of chicks to be supplied for the subsequent 
years was not mentioned in the contract, the contract was not such 
uncertain as to render it void. It was held that effect could be given to 
the contract by saying that in default of agreement the number of chicks 
to be supplied during the subsequent years would be such reasonable 
number as might be ascertained by an arbitrator in terms of the arbitra- 
tion'clause. Weare of the opinion that the ratio of the above mentioned 

case is of no assistance to Mr. Deb as the facts in the said case are not 
similar to those of the present one. a 


31. The arbitration clause of the agreement of memorandum dated 
22nd Deceniber 1977 is contained in Clause 15 of the memorandum. 
The ‘said clause reads as follows ; to wit :- l 

“If there is any difference of opinion arising on the interpretation, 
implementation of this agreement and in carrying out all the details 
of the bargain, the-same will be referred to the sole arbitration of | 
Shri I.M. Nanavati, Advocate, and the parties agree to abide by bis 
decision by way, of summary arbitration.” 


The respondent filed the suit under section 20 of the Indian Arbitration 
Act in this court on the grounds mentioned in paragraphs 10, 11 and 12 
of the plaint appearing at page 7 and 8 of the Paper Book. The main 
grounds alleged’are vidlation of the said agreement recorded in the 
memorandum dated 22.12.77 and refusal to perform by the appellant of 
_its part of the said agreement. ‘According to the respondent as stated 
in paragraph 14 of the plaint filed by | the respondent — in the said suit 
filed under section 20 of the Arbitration Act.” 


.“14.- In the premises mentioned hereinbefore disputes and 
~ difference have arisen between the parties on the interpretation, implem- 
entation and carrying out the details of the agreement and the bargain 
between ‘them and more particularly the following : i 
Whether the defendant is bound to sell, transfer and convey the 
~ Sayaji Mill No. 2at Bombay to the plaintiff ìn terms of and as 
` specified i in the agreement dated December 22, 1977.” 


Itwas held by the court of the first instance that this court had juris- 
diction to entertain this Special Suit filed under Section 20 of the Indian 
Arbitration Act on the ground that the. letter dated 15th January, 1978 
by the plaintiff to the defendant was despatched from within the juris- 


diction of this Court. Further intimation -òf the nomination by the 
y 
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Punalur to the plaintiff in terms of the letter dated 3rd January, 1978 was 
received within the jurisdiction of this court and thirdly appellant’s refusal 
to perform the agreement was received within the : ‘jurisdiction of this 
Court and lastly appellant carries on business within the jurisdiction of 
this Court under the name and style of Maize Products at No. 286. Bepin 
Behari Ganguly Street, Calcutta. 


32. The disputes which are the subject matter of the Special Suit . 
and are sought to be referred to arbitration of the named arbitrator as 
has been noted earlier inthe judgment are‘relating to “interpretation, 
implementation and carrying out the details of the agreement and the 
bargain” between the parties and in particular ‘‘whether the appellant is 
bound to sell, transfer and convey the Sayaji Mill No. 2at Bombay to 
the plaintiff in terms of and as specified in the agreement dated December - 
22, 1977”. This Special Suit under Section 20 may be filed in any`“ Court” 
as defined in Section ae) of the Arbitration Act. Section 2(c) of the Act _ 
defines “‘court’”’ to mean “a civil court having jurisdiction to decide the 
questions forming the subject matter of the reference if the same had been 
the subject matter of a suit but does not except for the purpose of arbitra- 
tion proceeding under section 21 include a Small Cause Court” By the 
said agreement recorded in the said memorandum dated 22.12.77 the 
appellant agreed to sell; transfer and convey to the purchaser its nominee 
or nominees the block of Sayaji Mill No. 2 at Bombay comprising of land 
measuring 51176.81 sq. mts. all factory and offer buildings constructed 
thereon, all machinery attached and or fixed in the said factory together 
with tenancy right of the shop in Mulji Jetha Market and a rented flat at 
7th floor of Mount Unique Building, Flat No. 51, besides other articles 
mentioned in the said memorandum. _ Under the said memorandum posse- 
ssion was to be given to the purchaser. of the said Mill as from 1.2.1978 
and even prior to the execution of the conveyance. Conveyance was to 
be executed on or before 1.4.78. We are aware that a suit for specific 
performance of an agreement for sale of land situated outside the original 
jurisdiction of this court may be filed inthis court if a part of the 
cause of action arises within the jurisdiction of this court with leave 
under Clause 12 of the Letters Patent and with leave under 
order II rule 2 of C.P.C. But in the said suit merely execution of the 
conveyance has to be claimed. No possession of the property oan be claimed 
in the said suit. In the ingtant case, the disputes and differences which 
are the subject matter of the reference according to the respondent itself 
as stated in the plaint filed, have arisen with regard to the interpretation, 
implementation and carrying out the’ details of the agreement and the 

„bargain. This includes, in our opinion, all the disputes between the parties 
including the appellant’s alleged obligation under the said memorandum 
‘to deliver possession of the above mentioned factory buildings lands, shop 
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room and flats. A suit the subject matter whereof would be inter alia, 
possession of lands and buildings as mentioned above in our opinion 
~ would be indeed a suit for land situated wholly outside the jurisdiction 
of this court and cannot be filed in this court even with leave under 
Clause 12 of Letters Patent and.even though parts of the. cause of action 
' arise or the defendant lives or carries on business within the jurisdiction 
of this court. ie ote AL? 
_ 33. The subject matter of the Special Suit filed under Section 20 
- of the Arbitration Act by the respondent is - inter alia, possession of 
immoveable properties situated wholly in. Bombay outside the original 
jurisdiction of this Court. If the said subject matter terms the subject 
matter of a suit such suit cannot be filed in this court and thus this court 
is not a ‘court’ within the meaning of Section 2(c) of the Indian Arbitr- 
ation Act for the purpose of filing the arbitration agreement contained 
in the said memorandum dated 22.12.1977. This court bas no jurisdiction 
to entertain or try this Special. Suit. : 

34. For the reasons stated in the earlier part of the judgment in 
our opinion, the respondent did not become a party to the agreement 
recorded in the memorandum dated December- 22, 1977 in the place and 
stead of Punalur by way of.novation and so was or is nota party to 
the arbitration agreement contained therein. Further, as we have stated 
earlier this court has no jurisdiction to entertain this Special Suit. 

For the reasons stated, hereinbefore this appeal must succeed. The 
judgment and order under appeal are set aside. The Special Suit filed 

“by the respondent under Section 20 of the Indian ‘Arbitration Act is 
disaissed with costa. ~ °- -> f 
.- Datta, J. :-X agree. 


. P.R. 


. s ` 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Purna Chandra Borooah and Mr. Justice S. C. Mojumder 
: Decision: March 20, 1978 

Durjadhap Ray ste ... Accused/petitioner 

H i a Versus 
The State se E ..: Opposite party* 
` Essential Commodites Act, 1955—sec.7(1)(a)(ii)—default of compliance 

with order of levy—de minis non curat lex,- marginal defaalt excused. 
Petitioner is a cultivator. He was at first assessed with a Jevy of 4 
quintals 12kg. of paddy but on his making representation, the levy was 
redticed-to 2-quintals and 8kg.° Petitioner delivered 2 quintale and 6kg. 
Magistrate ordered his conviction, and sentenced to RI and fine. On 


*Cr. Rev. No. 1176 of 1977 


2 
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appeal, the Suno Judge aed the order. Petitioner then moved the 
High court and submitted that the order of levy imposed upon him had 
been substantially complied with and there was no violation ar the statute 
on account of marginal default. ‘ 

HELD: The fact that the petitioner delivered 2 Siinai 6kg.. as 
against 2 quintals êkg. goes to` show that he had a mind to comply with 
the order and not to disobey it. . Hence the maxim de minimis non curat 
lex, i. e. law does not take notice. of marginal defaults will apply 


in this case. >. ex.s ee - f Para 3}. .- 
Application is alowed ; 7 i 
Mukul Gopal aii and per praris Sen Gupta .. for the petitioner 


Asi Ranjan Mandal : .. for the State. 
‘The jadgment of ‘the Court Was as follows :— ` 


Majumder, J.: This.is an application under Sections 397 and 401 : 
read with Section 482 of the Code of Criminal Procedure against’ an order 
and judgment dated 14th may, 1977 passed by Sri S..N. Banerjee, Sessions 
Judge Nadia by which he affirmed the order of conviction and sentence 
under Section 7(1)(a)(ii) of the Essential Commodities Act, 1955 and ‘the 
sentence to undergo rigorous imprisonment for three months and to pay 


a fine of Rs. 100/- in default to suffer rigorous imprisonment fora further: . 


period of one week as passed by SriS. P. Dutta, Sub-Divisional Judicial 
Magistrate, PEETS on peels 28, DE ing} D.E.B.G.R Cate No: 84 
of 19757 -- 


2. It is the case of the petitioner that he is a cultivator and he was 
assessed with levy of 4 quintals 12 kilograms of paddy. The petitioner 
made a representation against the order and the Block Development’ Officer, s 
Chakdah intimated him that the final assessment of paddy was 2 quintals 
and 8'kilograms which he was to deliver by 18.2.1975. The petitioner was 
served upon with this copy of the order under. Certificate of Posting and 
the petitioner delivered 2. quintals and 6 kilograms of paddy .to Balia Co- 
operative Multipurpose and Marketing Society for which he was given a 
receipt No.’A-946 and the default of the petitioner was only to the extent 
of a kilograms. 


” 3. The defence of a petitioner was that the order imposed upon 
him was substantially complied with.and there was no violation of the 
statute on account.of the marginal default. We considered the submissions 
of the petitioner. The maxim de minimis non curat lex, is one which is to 

~ be applied in this case. The maxim de minimis non curat lex, lays down 
that law does not take notice of marginal defaults. The marginal defaults 
are deemed to have been cured in this particular case. If the petitioner 
had a menserea of disobeying the order of levy he would have disobeyed 
it in toto. But the fact that be has delivered 2 quintals 6 kilograms as 
against 2 quintals 8 kilograms goes to show that he had a mind to comply 
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with the order and not to disobey it. Hence mazim ee minimis non 
curat lex will apply in all force in this case. 

Hence it is ordered that the application be allowed and the order of 
the learned Sessions Judge upholding the order of the Jearned Sub-Divi- 
sional Judicial Magistrate, Ranaghat be quashed. The accused be dis- 

- charged- from his bail bond. 

Borooah J.: I agree. 

S.P.M: 


{ CONSTITUTIONAL WRIT JURISDICTION ] 
' Before Mr. Justice Chittatosh Mookerjee 
Decision : October 25, 1979 . 
Abdus Sattar Sk. pt ets Petitioner 
Versus 

Sk. Abdul Jalil & Ors. Pa Respondents" 

West Bengal Restoration of Alienated Land Act (W. B. “Act no. 23 of 
1973). Sees, 4 and 8— Application for restoration of land alienated by 
sale deed— Disposal of such application by Special Officer—Manner of 
disposal —Whether atleast substance of evidence is to be recorded—Provi- 
_ sion for appeal agninst order of Special Officer— Difficulty of Appellate 
Authority in disposing appeals in the absence of evidence having not been 
- recorded by Special Officer in such proceeding —Futllity of appeal if atleast 
substance of evidence be not kept on the records of the proceeding— 

Jurisdictional error committed by Appellate Authority in instant case 
-~ Whether the case are to be retried by the Special Officer. 

Bý several kobalas Respondent no. | conveyed different portions 
of a plot of land to the petitioner. Thereafter Respondent no. 1 
filed 2 applications under section 4 of the W. B. Restoration of 
Alienated Land Act 1973 for restoration of the lands alienated, 
before the Special Officer. The petitioner opposed the restoration 
application. The Special Officer partly allowed the restoration. Both 
the petitioner and Respondent no. 1 preferred two appeals against 
the order of the Special Officer. The: Sub-divisional Officer acting 
as the appellate authority dismissed the petitioner’s’ appeal and 
allowed the appeal of Respondent no. 1. Being aggrieved, the 
petitioner moved two writ applications before the High’ Court. 

The West Bengal Restoration of Alienated Land Act of 1973 and 
the Rules framed underthe said Act do not expressly prescribe for 
recording evidence adduced in the cases under the said Act. But the 
Special Officer exercising jurisdiction under section 4 of the Act is re- 
quired to act quasi-judicially. The Special Officer acting under section 8 of 

*Civil Rule nos. 20298 and 20299 {w) of 1975. 
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` the Act “ieiequired to act in the manner ‘the Civil. Court- functions._ en 
Under section 4-(4)° of the Act, ` the Special- Cflicer is enjoined to` consi», 
‘der the evidence -adduced by the parties: and to hear. them. - The; F 
order made under section 4 ofthe Act is appealable; - An” appeal: taken = 
against. “the order. of the Special Officer - would be futile forall practical ¥ 
purposes ‘unless at--least the substance of tlie evidence. 'adducėd: by- on 
‘the partie before the Special Officer’ is récorded. hots aoe W 
‘Although the Special Officer did got record any- evidence i in this case,- ae 
- the appellate authority purported to reyerse-the ‘findings of the Special ~ 
Officer and to arrive at findings-of facts contrary.to those made- iby © the. ~ 
- Special ‘Officer, Where no’such- finding is recorded by the Special. ‘Officer, = Z 
“the appeal against. his order was -practically “nugatory. a" a 
_- Ia such cases,: “at least a momin j ot evidence should be- E 
> made, ` : : ae 
. -Rufes-are ‘ands Woe end the oi are. “remitted - ‘pack ‘to the» i 
` Special. ‘Offiger- for ‘fresh _ disposal i in „accordance With law. i ton 8 ENS 
~ Mrs. Manjula Poar Choudhary a and: Sukiran Mohey (Biswas) . ae HY zi < 
acs h Z SU lyss Safor the Peiltloner_ : 
“Ko one. nee A Se Sg E = aa ie i A for the. State”; 
= "The e judgmoit of the Court t Wai as follows : ee s oe 


- Sk. Abdul ‘Jalil, respondent , No. 1 herein, ‘by. -geveral, aii “sale.- 
deeds conveyed different portions. of. -Plot No. :6296, mouza Kustimgram, . 
“in favour: of the- ‘petitioner: Thereafter the. rebpondent ‘No? l. had. filed ~ 

~ two applications ` “under. Section 4 ‘of the- West Bengal. Restoration- “of: - 
Alienated Land ‘Act, 1973-for reatoration of ` the lands alienated by. the- 

i aforesaid’ sale deeds fn favour of the petitioner. The present: petitioner” 

-~ had. opposed: the ‘said applications. -The Block- ‘Development Officer, i 
: -Manteswar, -as the Special Officer ùnder Act XXII: of . 1973 - allowed. the..- 
_ “application, of the respondent - No: 1 in Tespect: of ‘42 dee. ‘of. Jand. in 
~ Khatian;No. 270, Plot No..6296, and “ordered restoration of: the: zaid land.-- 
He,- ‘howeyer, ` ‘rejectéd -the prayer for restoration. madg zin tbe other. n 
` application i in respect. of- °33 dec. of; Jand ċońveyed by” the. Kor 
No; 1 by kobala dated, 17th: ‘January, 1968.. 0 : 


Z: The. present petitioner being aggrieved by; “the said restoration À 
= order preferredan: ‘appeal. The respondent No. 1 also preferred ; an appeal. 
` before the’Sub-divisional Officer as the. appellate authority -iù _Teapect |. os. 
` rejection of-his prayer for restoration in -respect ofthe sale deed-datéd 17th: . 
` January, 1968. `The , Sub-divisional Officer, as the. appellate authority 
under the aforesaid Act; dimissed ‘the appeal of the petitioner. `He allowed -~ 
- the appeal of the responde nt No.’ 4, ‘ordered restoration’ also in, respect: :of i 
1 '33 dec: of land conveyed - by- the Kobala - dated ; 17th January, 1968 in; 
: favour of the. preséat popl ouek Thereafter, Sees pelido o obtained the. > 

* present two- ‘Rules. 


3 -The appellate authori in” “his ‘imposaed. ‘order | -in Case. Nor 


X g R Se Be al e ee ae 
eaa ae, j - EIS ares fay Sri 7 ' ee $ 
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MP 222 of 1975 has found that the Special Officer did not record in writing 
the:evidence adduced by both “parties. But ‘according to the appellate 

' authority “the case was to be: disposed òf according to the summary 
procedure and, therefore, the Special Officer was not required to record 
the evidence received by him. .It was sufficient that the Special Officer 
had discussed the points taken by the parties in their statements and had 
heard the verbal submissions on the impugned order. The appellate autho- 
rity also upheld the finding of the Special Officer regarding the rate of 
yield of agricultural produce and the price thereof. 


4. In my view, the appellate authority committed a jurisdictional 
error. by holding that.the Special Officer was not, required to keep any 
record of the evidence adduced by the parties. No doubt, the’ West Bengal 
Act XXIII of 1973 and the West Bengal Restoration of Alienated Land 
Rules, 1973 do not expressly prescribe for recording evidence adduced in 
cases under the said Act. But the Special Officer exercising the jurisdiction 
under Section 4 of the Act is required to act quasi-judicially. The Special 
Officer acting under Section of the Act has all the powers ofa civil 
court under the Code of Civil Procedure, 1908 for the purpose of receiving 
evidence, administering oath, enforcing the attendance of witnesses and 
compelling the production of documents. Thus, the Special Officer for the 
purposes specified under Section 8 is required to act in the manner the 
civil court functions. Under sub-section (4) of Section 4 of the Act, 
the Special Officer is enjoimed to consider ‘the evidence adduced by the 
parties and to hear them. The restoration order made under Section 4 
is subject to an appeal. An appeal taken against the order of the Special 
Officer would be practically futile unless atleast the substance of the 
evidence adduced by the parties before the Special Officer is recorded. 
The findings made by the Special Officer as to whether tho transfer in 
question was made in distress or in need or for’ other needs specified in 
Section 4(1)(a) or whether the transfer was with an agreement for recon- 
veyance cannot be examined by the appellate authority unless such records 
of evidence adduced by the parties before the Special Officer are 
kept. . 


5 In the instant case, the appellate authority in spite of its findings 
that evidence was not recorded by the Special Officer committed an error 
of jurisdiction by not allowing the appeal and remitting the matter back 
to the Special Officer for fresh disposal of the cases in accordance with 
law. The appellate authority also committed a@ jurisdictional error by 
allowing the appeal of the present respondent No. 1 in respect of °33 dec. of 
land transferred by Kobala dated 17th January, 1968. Although the Special 
Officer did not record any evidence the appellate authority purported to 
reverse the findings of the Special Officer and to arrive at findings of fact 
contrary to those made :by. the Special Officer. And no finding having 
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been recorded by tho“ ‘Special Officer ‘the appeal RR his order was - 


practically, nugatory: I have ` already: indicated” that atleast:.a_ suminary’ 


_ recording: of : evidence , was. “required, On this, ground thé "appeal. of | e 


Sk. Abdul Jalil should have been allowed ‘and the” matter. remitted ` 


: back. . l 
gn 6.. In my view, these Rules- should succeed: The. ordera“ ‘of the. %s 


appellate authority -and:of the Spécial Officer ‘should. -be set aside and the 


cases which are subject. matters of the appeals should be remitted - back to a 

the Special Officer for fresh disposal. in, accordance with law. The Special © 

-© Officer will keep atleast summary -records of the. evidence adduced by: 
“the parties and thereafter dispose of, the-cases in accordance with law. ` 


ota I accordingly make these Rules absolute and quash and set aside. 


_ the orie passed by the appellate authority and; also the orders of the” 


Block Development | Officer, Manteswar as’ the’ ‘Special. Officer, Let writs = 


_ of Mandamus issue’ ‘commanding the’ Special Officer, respondent’ No. 2 to 
~. again dispose of the aforesaid cases in ‘accordance with-law and in ACCOI-, 
‘dace with the directions made.in this judgment. . At this stage, I express O 


no ‘opinion on ‘thecases of the respective parties. - . : = 
‘There will be no “order as to coste, ` ee 
PR- : ne me et EF 
"END OF VOLUME TWO l 
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